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OMMITTEE ON THE 
• ARINE AND FISHERIES, 

OU8B OF Representatives, 
Wednesday, Av^gust 27, 1919. 

The committee met at 10 o'clock a. m., Hon. William S. Greene 
(chairman) presiding. 

Present: Members of the committee; also Mr. Ira A. Campbell, 
and Mr. Robert A. Dean, United States Shipping Board ; also various 
parties representing shipbuilders, ship repairers, dry docks, and other 
mterests connected, with the marchant marine. 

Mr. Edmonds. Mr. Chairman, during your absence at home last 
week, it appeared that Mr. Campbell, of the Shipping Board, was 
going west on the 1st of September, and as Mr. Campbell is not now 
with the Shipping Board, but was with the Shipping Board, and had 
prepared this bill, H. R. 8422, and wanted to have a hearing on it 
f)efore he left, I thought it would only be fair that I should ask the 
secretary to call the committee together for a hearing on this bill. 

Xow I do not know whether you gentlemen here have read this bill. 
There seems to be quite an amount of apprehension in the minds 
of the shipbuilders, repairers, or supply men, that this is an exceed- 
ingly dangerous bill to them. I do not think after they read it and 
understand it it is near as dangerous as they apprehend. On the 
other hand, I would be glad if the gentlemen who are coming here to 
talk on this bill would remember this, that there has got to be a way 
found to maker the investment of money in ships good, or your busi- 
ness is no better than the Goveniment's business in the merchant 
marine. If you expect to repair ships, you have got to have ships to 
repair; if you expect people to make investments in ships, you have 
got to make it attractive to people to put their money in ships. At 
the present time the trust companies will not take the bonds on ships, 
neither will trust funds. Therefore, so far as the investment in ships 
is concerned, it has got to be made attractive, and you gentlemen 
should think this question over. There is not use of your have ship 
repair yards if you are not ^oing to have ships to be put into your 
yards to be repaired. That is the situation. 

We are going to give you all a fair and liberal hearin|r. We do not 
mean to say the committee is for or against the bill as it stands, but 
vou will all have your day in court provided you come here promptly. 
Some gentlemen have been wiring here aslcing for a delay of 30 
clays. I do not think you will get it. We are down here doing 
business and we are going on with the business, and the gentlemen 
who want to be heard must be here at the hearings, and we are going 
to conduct the hearings as promptly as possible. 

The Chairman. I want to say further that the bill was introduced 
at the quest of the Shipping Board, because they believed it was 
important. They will malte a statement as to their beliefs, and they 
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4 MORTGAGES AND LIENS ON VESSELS, 

have a right to their beliefs, but it does not necessarily follow that the 
committee will follow what they think. We are independent, and, 
when we come to a final consideration of the bill, we may want 
to make some amendments to it, and, if we find what we think are 
proper amendments, we will make them. I have a large number of 
people who have wired me and written me about the bill. Of course 
that is all right, but everybody is going to have a fair chance. 

Mr. Edmonds. Provided they act promptly. 

The Chairman. Yes. We are here and will give you ample time 
and we want everybody who is opposed to the bill to have a fair 
chance to say everything they have to say and everybody who favors 
it to have the same chance. We will hear those in favor of the bill 
first and will call on Mr. Campbell of the Shipping Board to present 
the case. 

STATEMENT OF MB. lEA A. CAMPBELL, FOBMEB ADMIBALTT 
COUNSEL OF THE UNITED STATES SHIFFINO BOABD. 

The Chairman. I believe you would like to state the case first and 
will then submit to questions. 

Mr. Campbell. I will at least make a brief statement at this time 
as to how this measure came to be drawn. 

The Chairman. I introduced the bill at the request of the Ship- 
ping Board so that is why the bill is before you. 

Mr. Campbell. I prepared this bill at the request of Chairman 
Hurley of the Shippmg Board, just a few days beiore his departure ; 
and, as the chairman siiys, Mr. Hurley made the request of him that 
he introduce the bill. 

The bill is drawn in the interest of two things; first, to better 
safeguard the Government's interest in the sale of its ships with de- 
ferred payments for the purchase price, and secondly, in the hope 
that the financial investors, or the banking interests of the country, 
will be willing to invest their money more freely in ship securities. 
Such investigation as I have made among the financial mterests led 
to the conclusion that they are opposed and unwilling to invest their 
money in ship mortgages with the law as it now stands. Because 
every admiralty lawyer knows that the mortgagee under the laws that 
exist to-day simply comes in one step ahead of the owner. I dare say 
there is no class of securities in which one can invest his money with 
greater risk, less opportunity of protecting himself, than he can by 
putting it into a vessel mortgage. There are a multitude of marine 
liens arising out of repairs, collisions, salvages, seamen's wages, and 
cargo damages, all of which come ahead of the mortgagee. 

There is great difficulty experienced to-day by the admiralty 
lawyers in foreclosing ship mortgages. To-day you have to go into 
the various States and foreclose m accordance with the laws of the 
respective States. That we think ought to be remedied and a remedy 
given in the Federal court. 

The Government is selling part of this fleet of a thousand ships, 
and what I believe is to be something like 2,000 ships, with deferred 
payments. And I believe that everyone here will agi'ee, that unless 
the Government goes into the business of shipowning and ship operat- 
ing, thoso^ vessels have got to be transferred to private ownership by 
small payments down on the purchase price and with the balance 
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running over a number of years, such balance being secured by a 
mortgage on the vessel. It is going to be absolutely impossible in my 
judgment for the Government to dispose of these ships to private 
owners for cash ; and I think you will find, in the last analysis, that 
the only feasible plan under which the vessels can be disposed of to 
private interests is by a small cash payment down, with the balance 
deferred over a period of years, running from one to five years ; and 
then at proper sale prices. 

It is manifest at once that the Government under such a plan will 
have to look for its primary security to the vessel itself, and that 
must be by way of a mortgage. Now unless that mortgage is given 
some better status than it has under the law today, it is practically 
no better than the promissary note of the owner — somewhat better, 
but very little better. I believe you will find that the only people 
who are objecting to this bill are the ship repoirers or the ship chand- 
lers, and I think you will find their opposition will develop because 
they feel that there is being taken from them the right to the mari- 
time lien which now exists. But it seems to me that if these repair 
men and their consul will carefully examine this bill, or what I think 
should be an amended bill, they will find that their objections are 
largely without foundation. For instance, the suggestion has been 
made that the owners of these vessels may resort to fraud by placing 
mortgages upon their vessels for the full value thereof, so as to leave 
no equity in the vessel to which a maritime lien for repairs could at- 
tach. Now if that be true, it will be easily obvious and quickly 
obvious to ship repairers, under this bill, by a mere inspection of the 
certificate of registry or examining the license under which the vessel 
is operating and a copy of the mortgage which the vessel will carry, 
and certainly if the owner is resorting to such a practice, then he 
ought not to have his vessel repaired by any repairer until he straight- 
ens out his securitj. 

The bill, in my judgment, in principle is sound. The bill as drawn, 
in its machinery, is inadequate; and I may say that I have redrafted 
it myself. After submitting it to, I believe, all of the admiralty 
lawyers in this section of the country, including the Great Lakes, I 
have endeavored to meet in the bill, as amended, their suggestions 
and their objections. 

Fimdamentally, the conception behind the bill is this, that there 
shall be subordinated to the lien of any mortgage, after the mortgage 
is recorded and notation is made upon the ship's papers, all maritime 
liens, save wages and salvage, arising out of contractual obligation. 
Now, why? Because maritime liens arisinc: out of torts or out of 
contract liabilities can be protected against by insurance. If the 
mortgagee has his mortgage superior to all liens against which the 
vessel can not be insured, and he sees that the vessel is jnsured 
against those liabilities for the liens superior to his mortgage, then 
he has as near a perfect protection as he can possibly get. 

This bill does not attempt to prefer the mortgagee over collision 
liability or salvage liability, or to personal-injury liability, or the 
contractual liability for salvage, or the contractual liability for 
seamen's wages or crews' wages. And it seems to me that if the 
bill provides or is amended so as to provide a fair measure — I do not 
see how a ship repairer can complain, if the law provides that the 
mortgage given upon a vessel must be recorded in the proper custom- 
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house and must be noted upon the ship's eeilificate of registry or 
enrollment, under which she is operating, and a certified copy carried 
among the ship's papers, so that the moment the owner or the master 
places his ship in the yard of a repairer or goes to the repairer and 
asks for repairs, the repairer can by inspecting those papers, which 
are easily accessible, ascertain whether or not that vessel is covered 
by a mortgage. 

This does not affect tlie lien of the repairers u))on the equit}^ in a 
vessel not covered by a mortgage; that is to say, if the mortgage runs 
for 50 per cent of the value of the vessel, a repairer will have a lien 
upon the other 50 per cent. And in the working out of the bill, if 
• the repaii'er by an inspection of those papers ascertains that that 
vessel is mortgaged for an amount in excess, for such amount that 
it does not leave him adequate security, then what has he got to do? 
He has got to say to the owner of the vessel : " You have got to make 
other financial arrangements for the security of my money, or I will 
not make the repairs upon your vessel." 

Now they say that is going to result in stopping the ship's sail- 
ing. Supposing that the vessel has been damaged in a collision 
and she comes to the repair yard to he repaired, and the owner is 
without financial means to give the additional security to satisfy 
the repairer so that he will go on with the work, why then the 
mortgagee in that vessel (and the mortagee is just as nuich in- 
terested as the owner, or should be regarded as just as much inter- 
ested as the owner) and the owner have got to get together, and 
either by subordinating that mortgage to the lien for repairs or fur- 
nishing other security come to an arrangement so that that vessel 
can be repaired. 

Now I can not see why a man who puts his money into ships, by 
way of a mortgage, should not have just as much of an opportunity 
to protect himself against a lien for repairs as the repair man should 
have by putting the work upon the vessel. This does not prevent 
the repair of the vessel. It probably makes the repair man take a 
few more precautions by examining the ship's papers to see whether 
or not the vessel is too heavily mortgaged, and, if so, compelling the 
owner and, through the owner, the mortgagee to arrange a security 
which is satisfactory to him. Whv should a repair man in this day 
of telegraphic communication with the owner and with cable com- 
munication, object to that business requirement when other men, 
engaged in other kinds of repairs than upon ships, or furnishing 
supplies, are placed in no better position than the repair man would 
be under this measure? 

I believe that any man who will go and talk with the financial 
interests in this country, that have got to stand behind any program 
of transferring these ships from Government ownership to private 
ownership, will be convinced that you can not get any very large or 
scattered investments in ship securities with the mortgage laws as 
they exist to-day. And I say to the repair men in full confidence, 
froin the wav in which I have been able to size up the situation, 
that if vou people succeed in blocking a bill of this kind, in defeat- 
ing a bill of this kind, you are going to go a long step in making 
for Government ownership. And I do not believe there is a single 
repair man here or in this country who believes that these ships 
ought to remain in the possession of the Government, to be operated 
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by the Government. Because there will certainly be no greater 
profit to the repair man making Government repairs than there 
will be for making repaire for private owners. And if the Govern- 
ment does not enter upon a plan of Government ownership, it is going 
to mean the establishment of repair yards by the agency running those 
ships, just exactly as the Navy Department is repairing its vessels in 
many of the navy yards throughout the country. 

Now, because of that situation the fonner chairman of the Shipping 
Board believed that a measure of this sort should be drawn, and a 
few days before he left I sat down and attempted to record my 
crude ideas — ^to i^educe them to writing; and thereupon this bill 
was sent to the chairman of the conmiittee, with a request for its 
introduction, and I pei'sonally sent, I think, some thiity or forty 
copies of the bill to all of the leading admiralty lawyers and leading 
bank interests of the country, stating to them that the measure 
was crude, and that I wanted suggestions. I say " I," because I 
simply was the man taking the initiativje at the time for its im- 
provement. 

Now, I think, Mr. Chairman, that everyone interested in this bill 
should be given a full and complete hearing. I myself am out of the 
Shipping Board and shall be out of the Government service prac- 
tically by the 1st of September, and I am going out to the Pacific 
coast for a month. That is the rjeason I wanted to come here and 
discuss it across the table with you. 

Mr. Lazaro. The gentleman undoubtedly knew that there would be 
this opposition to the bill at the time he drafted it? 

Mr. Campbell. Oh, yes. 

Mr. Lazaro. Was any effort made to reach these men who are 
opposing this bill in order to try to get together on it, so that there 
would not be opposition? 

Mr. Campbei^l. No, sir; there was not, for this reason: That expe- 
rience teaches one that you can get at the heart of a thing by getting 
the document before you and discussing the docum^ent. 

Mr. Lazaro. I merely asked for information. 

Mr. Campbelu There was not; no, sir. 

Mr. Rowe. Mr. Campbell, are you familiar with the English law on 
ship mortgages? 

Mr. Campbell. Yes. 

Mr. RowE. What is the difference between tHeir law and our pres- 
ent law? 

Mr. Campbell. Under English law there is no maritime lien for 
repairs. 

Mr. Ro^vE. No maritime lien for repairs? 

Mr. Campbell. No. Under this law a ship repair man in the 
United States would be in a far better position tnan the English 
repairer is to-day. An English repairer can go into a court of admi- 
ralty and collect the cost of his repairs, but no maritime lien exists, 
under English law, which gives superiority to a bill for repairs over 
a mortgage. 

Mr. Row^E. Can he collect ahead of the mortgagee ? 

Mr. Campbei^l. No, sir ; he can not. 

Mr. Rowe. The main reason I asked that is that English mortgages 
or the bonds that are issued under the mortgages are very largely held 
all over England, and the stock of the companies is very extensively 
held in England. 
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Mr. Campbell. Yes. 

Mr. EowE. And I thought they must have a better security than we 
have under our law. 

Mr. Campbell. Now, the suggestion is going to be made here, 
and it is true, tliat many v,essels are bonded and the bonds are 
secured by mortgages on the vessel to-day. Mr. Goulder will tell 
you that that is quite a common practice on the Lakes. You will 
find, undoubtedlv, that the fleet of the Pacific Mail is bonded ; that 
the fleet of the Pacific Steamship Co. is bonded ; that the fleet of the 
International Mercantile Marine is bonded. I have no doubt that you 
could probably float a bond issue gotten out by any large steamship 
organization. 

Mr. RowE. Covering a number of vessels? 

Mr. Campbell. Covering a number of vessels, the title of which 
was in one company. I think it is safe to say that with a company 
that will float a bond issue of that sort, the investment bankers are 
looking to the fleet as a whole and looking to the financial security 
as a whole behind the bonds rather than the protection that is given 
in the law securing the trust deed behind the mortgage. 

Mr. Chindblom. Have you stated for the record the present state 
of the law in this country with reference to mortgage liens? 

Mr. Campbell. Yes, sir. The mortgage lien simply comes ahead 
of the owner; that is all, it stands ahead of the owner and the gen- 
eral creditors of the owner. 

Mr. Edmonds. Do I understand, Mr. Campbell, that you have pre- 
pared an amended bill? 

Mr. Campbell. I have prepared one that I have not gotten en- 
tirely typed. It will be typed by 2 o'clock. 

Mr. Edmonds. Is it an amendment or a complete change ? 

Mr. Campbell. It is very largely a complete change, but not in the 
fundamentals of the bill. It is a change in the machinery of the bill 
rather than in the principles of the bill. 

Mr. Edmonds. Is that the result of the correspondence you have 
had ? 

Mr. Campbell. Yes, sir; it is the result of the correspondence 
I have had. I have embodied in it practically all of the sugges- 
tions that Mr. Goulder made to me. Mr. Goulder is a leading ad- 
miralty lawyer from the Great Lakes. I have also embodied into 
it suggestions that have come from the leading admiralty lawyers 
in Xew York City — at least those who believe in the measure. I 
have received from a number of lawyers simply a statement that 
they are opposed to the bill, but not pointing out any particular fault 
in the measure as drawn. 

Mr. Hardy. Will you briefly explain, Mr. Campbell, the respects 
in which your bill has been changed by your own suggested amend- 
ments? 

Mr. Campbell. May I go on and state the plan of the bill first? 
My plan is that no mortgage on any vessel, or part or share of 
any vessel, of the United States shall be valid against any person 
other than the mortgagor, his or her heirs, executors, administra- 
tors, successors and assigns, and persons having actual notice there- 
of, unless such mortgage is recorded in the office of the collector of 
customs, where such vessel is permanently registered, or enrolled 
and licensed, and that if these indorsements are made (and I will 
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go into the details of that) that then the lien of the mortgage shall 
be superior to the maritime lien arising out of contractual obliga- 
tion, excepting seamen's wages and salvages. These provisions I 
regard as constitutional and justified under the commerce clause of 
the Constitution. For instance, the Supreme Court said, in the case 
of White's Bank v. Smith, when discussing the section of the law 
now providing for the rer'ording of mortgages and bills of sale, from 
which this was very largely taken : 

Congress havinjr created, as it were, this species of property and conferred 
upon it its cliief value under the i)Ower given in the Constitution to regulate 
commerce, we perceive no reason for entertaining any serious doubt but that 
this power may l)e extended to the security and protection of tlie rights and 
title of all pel sons dealing therein. 

Now, if they will read that case, I think they will come to the 
same conclusion I have, that the provision in the foreclosure of the 
mortgage in the Federal courts is justified under the commerce 
clause of the Constitution. 

Now, Mr. Kelly, one of the leading admiralty lawyers of the 
Lakes, and one of the New York lawyers, has suggested to me that 
the provision in the bill for the foreclosure of the mortgage in the 
Federal courts was inadequate, because you could not have such fore- 
closure proceeding except where there was a diversity of citizenship ; 
that that was essential to the jurisdiction of the Federal courts. In 
my judgment that is not so. The P^deral courts are given jurisdic- 
tion by Article III, I think it is, of the Constitution, over contro- 
versies arising under the Constitution and laws of the United States. 
And there is no doubt in my mind but what under that section of 
the Constitution and under the commerce clause of the Constitution 
the provision in this bill providing for the recording of the mortgage 
and the foreclosure of the mortgage in the Federal courts of the 
United States is constitutional. 

Mr. White. Are you taking the bill up by sections? 

Mr. Campbell. No; I am just talking generally now. I provide 
for the foreclosure in the Federal courts, but the lawyers will note I 
do not provide for foreclosure in the Federal courts sitting in admi- 
ralty. The Supreme Court has held that Congress can not by statute 
enlarge upon the jurisdiction of the Federal courts, as admiralty 
courts; that the limit of the jurisdiction of those courts are for 
judicial determination. The Supreme Court has finally and definitely 
held that the mortgage is not a maritime contract. It is therefore 
impossible to vest in the Federal courts, as admiralty courts, jurisdic- 
tion to foreclose a mortgage. But I have attempted to get around 
that by providing that the foreclosure proceeding shall be in the 
Federal courts, justifying that, as I say, under the commerce clause 
and under Article III of the Constitution. But I provide in the bill 
that, so far as possible, such suits shall conform as nearly as may be 
to proceedings in personam in admiralty, with the same rights of 
appeal and of review by the circuit courts of appeal and the Supreme 
Coui-t as in admiralty causes. 

That thought is not original With myself, but is taken from the 
pure- food bill. You will find that Congress has provided by statute 
that food within the contemplation of the pure-food bill shall be 
condemned, as the statute reads, by a libel in condemnation, by pro- 
ceedings that will conform, as nearly as possible, to proceedings in 
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admiralty. Now, my thought is this : That while we are lodging 
jurisdiction in the Federal courts to foreclose these mortgages, while 
it is probably true that it will be on the equity side of the court, that 
the court will have the right and the duty of making the practice in 
foreclosure proceedings conform as nearly as possible to the practice 
in admiralty, because we all know that is the simpliest and most 
straightforward practice we have in any litigation. 

Mr. Chindblom. That is only a matter of convenience; you could 
go ahead and set out the form of procedure, couldn't you, just as well 
as state it by reference ? 

Mr. Campbeu^. Yes; I could. 

Mr. Hardy. Let me ask you, would this provision prevent a State 
court from being availed of, if it could be without this provision? 

Mr. Campbell. I think it would be; yes. When I firet drew this, 
I put the words " exclusive jurisdiction in here. I think the words 
"exclusive jurisdiction" should be in here. 

Mr. Hardy. The point is these bonds would be simply ordinary 
property; the mortgages, I mean, would be ordinary property; and 
if the corporation was in the State of New York and a citizen of 
New York owned a mortgage debt, without this pi-ovision he could 
go into a State court and foreclose, couldn't he ? 

Mr. Campbell. Yes, sir. 

Mr. Hardy. What is the reason for depriving the State court of 
any jurisdiction? 

Mr. Campbell. P'or this reason: That experience has taught, I 
think, all admiralty lawyers, who are the men who deal with these 
mortgages, that it is far better — ^that you get far better justice and 
quicker service, and you get better decisions out of the Federal 
courts than you do out of the State courts. I do not believe that you 
could find any admiralty lawyer in the United States who would go 
in a State court if he could possibly keep out of it in a proceeding 
that has to do with ships. 

Mr. Hardy. Admiralty courts are Federal courts, aren't they? 

Mr. Campbell. Yes, sir. 

Mr. Hardy. And, of course, a lawyer practicing in the admiralty 
courts is rather partial to the Federal courts? 

Mr. Campbell. Yes, sir; he is. 

Mr. Hardy. Isn't the fact of the matter, in a suit in which the 
Federal court would have jurisdiction by reason of the statements 
you just made, involving a question of the Federal law or a question 
of the Federal Constitution, that the defendant, if sued in a State 
court, would have the right to remove the suit to the Federal court 
even without this provision, in the event he desired to do so? 

Mr. Campbell. Or when there is a diversity of citizenship ; yes. 

Mr. Hardy. He could take them up on a?iy ground on which juris- 
diction might attach ? 

Mr. Campbell. That is probably true; yes, sir. 

Mr. Hardy. In other words, if you admit that the Federal court 
has jurisdiction at all and admit thev are given jurisdiction under 
the Constitution, the defendant would have a right to remove, with- 
out this provision, to the Federal courts? 

Mr. Campbell. I would say yes, but I would not say I am right. 
I do not recall the provisions of the removal law, 

Mr. Hardt. I think you are. 
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Mr. Campbell. I do not recall the provisions of the removal law 
at the present time, so I am not absolutely sure about it. 

Mr. Chindblom. There is only the further qualification as to the 
amount, isn't there — less than $2,000 ? 

Mr. Hardy. Yes, involving a certain amount. 

Mr. White. Before you leave the matter of foreclosure, does this 
section 3 contemplate what I would call an equitable foreclosure 
or a strict foreclosure ? I see that under it the court in which a suit 
is pending may appoint a receiver and authorize the sale of the vessel, 
and that it provides for the distribution of the proceeds out of the 
sale price. But if the court did not take that course would there be 
what is commonly called a strict foreclosure, that is, the mortgagee 
would get title to the vessel without regard to the amount of his debt? 

Mr. Campbell. I do not think so. We do not have that practice 
in my Stat-e. 

Mr. White. Of course, in a great many States we have what Is 
called a strict foreclosure of real estate mortgages, and I wondered 
about this. 

Mi\ Campbell. I can not answer that question but that to my 
mind is a complete answer to this question that you will have to go 
into every State and will be governed by different laws, and that it 
makes for very great uncertainty in the procedure. 

Mr. White. I did not know what the practice was with respect 
to foreclosure of ship mortgages. 

Mr. Campbell. On, mortgages are foreclosed in accordance with 
the laws of every State; there is no Federal statute. And even if 
you go in the Federal court, if they remove the proceeding on the 
ground of diversity of citizenship, you go in on the equity side of 
the court, and the court will very largely conform to and enforce 
the State statutes as far as the foreclosure is concerned. The result 
is that if you have 48 or 49 different States — I have forgotten just 
which it is — you have 48 or 49 different proceedings for the fore- 
closure of a mortgage. Now what I am trying to bring about, as 
near as T possibly can, is one plan of foreclosure. 

Mr. White. And your idea is what I call an equitable foreclosure ; 
that is, a sale of the ship and application of the purchase price to 
the parties according to their interest? 

Mr. Campbell. Exactly. 

Mr. RowE. And also providing for the appointment of a re- 
ceiver, pending sale? 

Mr. Campbell. That is true. That I have incorporated in the 
bill. 

Mr. Chindblom. There is no right of redemption in the bill? 

Mr. Campbeli^. No. That probably is a defect in the bill; that 
had not occuri'ed to me. 

Mr. Rowe. I do not think you need the right of redemption in 
this bill. 

Mr. Chindblom. I am not saying that you do. 

Mr. RowE. I do not believe, if you give him ample time to come 
in, that you need that. 

Mr. White. Not in a foreclosure. 

Mr. Rowe. You are tying up the title of your property for months 
and months afterwards. 
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Mr. Campbell. I am speaking very largely to admiralty lawyers 
now. Section 4 of the bill as now drawn, sections 4, 5, 6, and 7 
are a reenactment of the present maritime lien law, except that I 
have added on line 6 of page 5 the words, " but such lien and all 
other maritime liens arising out of or created by the maritime con- 
tract, except for wages and salvage, shall be subordinate to the 
lien of any mortgage of prior date recorded in the office of the col- 
lector of customs and noted upon the ceilificates of registry, or of 
enrollment and license, as hereinbefore provided in section 1, and 
also subordinate to the lien of any mortgage of subsequent date, 
unless a claim for lien duly acknowledged before a notary public 
or other officer authorized to take acknowledgement of deeds, is 
recorded in the office of the collector of customs where said vessel 
is permanently registered or enrolled and licensed within 30 days 
after the recording of such mortgage." Now that is an addition. 
Now I want to say to the admiralty lawyers, to answer some of the 
suggestions or criticisms that have been made, that Congress has the 
power to define the principles of the maritime law which shall be 
enforced by the Federal courts. So long as it has that power, and 
let me read just an excerpt from a Supreme Court decision, Butler 
V. Boston Steamship Co. (130 U. S.) : 

These quotations are believwl to express the general, if not unanimous, views 
of the members of this court for nearly 20 yeai's past : and they leave us In no 
doubt that, whilst the general maritime law, with slight modifications, is ac- 
cepted as law in this country, it is subject to such amendments as Congress 
may see fit to adopt. One of the mo<lIfications of the maritime law, as received 
here, was a rejection of the law of limited liability. We have rectified that. 
Congress has restored that article to our maritime code. We can not doubt 
Its power to do this. As tlie Constitution extends the judicial j>ower of the 
United States to ** all cases of admiralty and maritime jurisdiction," and as 
this jurisdiction is held to be exclusive, the power of legislation on the same 
subject must necessarily be in the National legislature, and not In the State 
legislatures. It is true, we have held that the boundaries and limits of the 
admiralty and maritime jurisdiction are matters of judicial cognizance, and 
can not be alTected or controlled by legislation, whether State or National. 

That is to say. Congress can not enlarjje the jurisdiction of the 
admiralty courts but Congress can prescribe the principles of the 
maritime law which will be enforced by the Federal coui-ts. Now, 
that being true. Congress can say that there shall be a lien upon a 
ship by any maritime contract, or it can say tliat there can not be 
any lien upon a ship for any certain maritime contract. At least 
that is my view of it. That being true, then the provisions of this 
bill embodied in these sections by which I say that the maritime 
lien for repairers shall be subordinated to the lien of a mortgage, I 
justify the constitutionality of it under those provisions. 

Mr. Hardy. Without having any preconceived opinion, an analogy 
seems to me exists in that and any lien upon real estate. If it is 
given and recorded, it is superior to a subsequent mechanic's lien 
for improvements, beyond all question. That is the common law 
of every State for improvements, so far as I know. 

Mr. Campbell. That is not the maritime law. The maritime law 
is just the opposite. 

Mr. RowE. Now, Mr. Campbell, let me ask you one more question. 
You sav on page 5, line 7, at the end of the line, " except for wages." 

Mr. White. And salvage. 

Mr. RowE. Of coui-se you mean the wages of the seamen? 

Mr. Campbell. Yes. 
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Mr. RowE. Shouldn't that be interpreted? How about paying 
for repairs, as being the wages for making the repairs, the men's 
wages? What is the reason they would not come under that? 

Mr. Campbell. I think I myself believed that the seamen would, 
for instance, and the crew, and perhaps the stevedores ought to 
have the protection. 

Mr. RowE. Yes; but shouldn't you interpret that "wages"? 
Nearly all the ships repaired to-day are on a commission basis, or 
were up until recently, and of course where a man worked on the 
vessel the ship really paid the bill. 

Mr. Campbem^ I think you might well add " seamen's and steve- 
dores' " wages. 

Mr. RowE. I think you had better have that word interpreted 
there, in its meaning. 

Mr. Campbeix. Now, that in general is what I wanted to say. I 
should like to take up the bill section by section, if the conmiittee 
desii'es that I should do so and has the patience to take it up in that 
way, because it seems to me that there must be some misapprehen- 
sion on the part of those who are opposing the bill as to just exactly 
its meaning and its significance. I think I can probablv get at 
that by going into it section by section. 

Mr. Hardy. I wish, before you do that, you would read the exist- 
ing law affectiner the same matter, so as to let us know just what the 
law is you wish to amend. 

Mr. Campbell. This is all the law there is contained on the sub- 
ject which is found on page 40 of the Navigation Laws of the United 
States : 

No bill of snle, niortsrape, hypotlieoatlon, or conveyance of any vessel, or part 
of any vessel, of the United States, shall be valid aj^ainst any person other than 
the jjrantor or mortsapror, his heirs and devisees, and persons having actual 
notice thereof, unless such bill of sale, mortgaffe, hypothecation, or conveyance 
is recorded in the office of the collector of the customs where such vessel is 
registered or enrolled. The lien by bottomry on any ve.««sel, created during her 
voyage, by a loan of money or materials necessary to repair or enable her to 
prosecute a voyage, shall not, however, lose its priority, or be in anyway af- 
fected by the provisions of this section. 

The collectors of the customs shall record all such bills of sale, mortgages. 
hy|K)thecatIons, or conveyances, and, also, all certificates for discharging and 
canceling any such conveyances, in books to be kept for that purpose, in the 
order of their reception ; noting in such books, and also on the bill of sale, 
mortgage, hypothecation, or conveyance, the time when the same was received; 
and shall certify on the bill of sale, mortgage, hjTiothecation. or conveyance, 
or certificate of dlsc-harge or cancellation, the number of the book and page 
where recorded ; but no bill of sale, mortgage, hypothecation, conveyance, or 
discharge of mortgage or other incumbrance of any ves.sel, shall be recorded, 
unless the .same is duly acknowledged before a notary public or other officer 
authorized to take acknowledgment of deeds. 

The collectors of the customs shall keep an index of such re<'ords. inserting 
alphabetically The names of the vendor or mortgagor, and of the purchaser or 
mortgagee, and shall permit such index and books of records to be inspected 
during office hours, under such reasonable regulations as they may establish, 
and shall, when required, furni.sh to any person a certificate, setting forth the 
names of the owners of any vessel registered or enrolled, the parts or propor- 
tions owned by each. If Inserted in the register or enrollment, and also the 
material facts of any existing bill of sale, mortgage, hypothecation, or other In- 
cumbrance upon such ve.ssel, recorded since the issuing of the last raglster or 
enrollment, viz, the date, amount of such Incumbrance, and from and to whom 
or in whose favor made. 

The collectors of the customs shall furnish certified copies of such records, on 
the receipt of 50 cents for each bill of sale, mortgage, or other conveyance. 
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All bills of sale of vessels registered or enrolled, shall set forth the part of the 
vef^ml owned by each person selling, and the part conveyed to each person 
purchasing* 

That is all thwe is upon the subject, leaving the procedure in 
foreclosures at the disposition of all of the States of the Union. 

Mr. Hardy. But it is simply negative in its provisions. 

Mr. Campbell. Yes; until recorded. 

Mr. Hardy. But it does not say that if recorded they shall be supe- 
rior to all repair liens? 

Mr. Campbell. It is not superior to anything excepting the owner 
and the general creditors of the owner. It makes it just one step 
ahead of the owner. 

Mr. White. This bill proposes to reverse, with respect to mort- 
gagees and material men, the existing law ? 

Mr. Campbell. Yes. 

Mr. White. Now the man yho furnishes materials or does labor 
has a lien which takes priority over an existing mortgage. This 
bill proposes to reverse that and to give the recorded existing mort- 
gage priority over any subsequent lien ? 

Mr. Campbell. Yes. 

Mr. Hardy. I understand that the couits have held that a re- 
pairer has a superior lien ? 

Mr. Campbell. Oh, yes. The statutes to-day give a lien. In 1910 
you enacted a statute which practically put into effect the maritime 
laws that then existed, subject to a modification in the burden of 
proof. 

Mr. Hardy. That is not what you said a moment ago. 

Mr. Campbell. You asked about mortgages? 

Mr. Hardy. Now I ask what w^as the existing law that gave the 
repair man a superior lien? 

Mr. Campbell. I misunderstood you. There was an act in 1910, 
which is contained in sections 4 and 9 of this bill, except those 
provisions which give superiority to the mortgage. Those portions 
T liave inserted. Otherwise it is a reenactment of the law. 

Mr. Edmonds. Here is the law here. 

Mr. Hardy. I just wanted that part of it to go in the record 
which shows the repair man has a lien under the existing law supe- 
rior to the mortgage. 

Mr. Edmonds. If there is no objection, suppose w^e just put this 
in. You do not want it read now do you ? 

Mr. Hardy. I would like to have it read so as to get it into my 
mind. It is just as you have it in this bill, down to a certain line? 

Mr. Campbell. No: beginning with section 4, I think it is — ^yes, 

section 4. I will read it and you can compare it and see why the 

changes are made in the bill. 

Any person furnishing repnirs, supplier or other neoessaiies. including the 
use of dry dock or niHrine railway, to i\ vessel, whether foreign or domestic, 
upon the order of the owner or owners of such vessel, or of a person by him or 
them authorized, shall have a maritime lien on the vessel which may he en- 
forced by a proceeding in lem, and it shall not he necessary to allege or prove 
that credit was given to the vessel. 

Mr. Edmonds. From line 8 down to 22 that is new wording, and 
then the second section is just inserted here as section 5. 

Mr. Campbell. Referring to section 4 of the bill, I believe you w-ill 
find that the language of section 4 from the beginning down to the 
word " vessel '' in line 6, is the same as in the lien law ; but that the 
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remaining portions of that section are new. Now referring to section 

5 of the bin, I will read the lien law : 

The following persons shall be presumed to have authority from the owner or 
owners to procure repairs, supplies, and other necessaries for the vessel: The 
managing owner, ship's husband, master, or any person to whom the manage- 
ment of the vessel at the port of supply Is Intrusted. No person tortlously or un- 
lawfully in possession or charge of a vessel shall have authority to bind the 
vessel. . 

Mr. Hardy. That is exactly as it is in section 5. 

Mr. Howe. It is word for word. 

Mr. Campbeljl.. Then taking section 6 of the bill, the law reads : 

The officers and agents of a vessel specified In section 2 shall be taken to In- 
clude such officers and agents when appointed by a charterer, by an owner pro 
hac vice, or by an agi-eed purchaser In iwssesslon of the vessel, but nothing In 
this act shall be construed to confer a lien when the furnisher knew, or by the 
exercise of reasonable diligence could have ascertained, that because of the 
terms of a charter jiarty, agreement for sale of the vessel, or for any other 
reason, the person ordering the repairs, supplies, or other necessaries was 
without authority to bind the vessel therefor. 

Now I want to refer riffht to that section. There is a provision 
in the present lien law under which a repa-irer will not get a lien for 
his repairs. You take the case of a vessel under charter, take sup- 
plies — fuel. Take a vessel under charter, for instance, where a 
charterer is required to furnish the fuel. I think the lawyers will 
agree that the courts have substantially' held that if the repair man 
knows that fact, or by reasonable diligence could have ascertained 
it, if the supplier of the fuel knows that fact, that he will not acquire 
a lien upon that vessel unless he has in some way obtained the consent 
of the owner to the fixing of the lien. 

Now, section 7 

Mr. Hardy. Is that what you have read there from the law just 
the same as section 6? 

Mr. Campbeix. Yes, sir. 

Mr. Hardy. Or have you made any changes? 

Mr. Campbell. -No, sir; no changes. Section 7: 

Nothing In this act shall be construed to prevent a furnisher of repairs, sup^ 
piles, or other necessaries from waiving his right to a lien at any time — 

I should add the word " mortgagors " there — 

to prevent a furnisher of reiwlrs, supfjlies. or other necessaries from waiving his 
right to a Hen at any time, by agreement or othen^'ise, and this act shall not be 
construed to affect the rules of law now existing, either in regard to the right to 
proceed against a vessel for advances, or in regard to laches In the enforcement 
of liens on vessels, or in regard to the priority or rank of liens, or In regard to 
the right to proceed in personam. 

Mr. RowE. Now you say in line 22 here "other than as hereby 
provided with respect to mortgages?" 

Mr. Campbell. Yes: so as to save my priority. Now the next 
section, section 8: 

This act shall supersede the provisions of all State statutes conferring liens 
on %'essels in so far as the same purjwrt to create rights of action to be enforce<l 
by proceedings in rem against vessels for repairs, supplies, and other neces- 
saries. 

Then I add the words there "or which provide for recording or 
foreclosure of mortgages on vessels.^' 

Section 9 is a section which I have added. That which I have 
read is in the lien Iftw to-day. 

The Chairman. Now, you would like to proceed section by section? 
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Mr. Campbell. I should like to, Mr. Chairman, as far as I can with 
what I have before me, but I have only three pages of the amend- 
ments here. 

Mr. BowE. Are your sections in your new bill different from those 
in the old bill ? 

Mr. Campbell. Yes. I may preface my remarks with this 

Mr. Bankhead. What do you mean by your new and old bill? 

Mr. RowE. Mr. Campbell prepared this bill. He wrote this bill. 

Mr. Bankhead. Are copies available ? 

Mr. RowE. Not yet, and I was wondering if it would not be better 
for us to have him go on at 2 o'clock when he will have sufficient 
copies. 

Mr. Edmonds. Mr. Campbell, let me ask you a question: Pre- 
suming that under this bill the master did get some repaii-s to his 
ship, the ship was in a dangerous condition and the ship repairer 
took hold of it and fixed it up and then found there was considerable 
more of a mortgage than the ship was worth ; wouldn't he have any 
other redress? Could he libel the ship? 

Mr. Campbetj>. He could libel the .ship, yes. But under the pro- 
vision of this bill, if that vessel is sold under the lien of that libel, it 
would be sold with the mortgage attached. 

Mr. Edmonds. I see. But if there were any equity above that, of 
course his libel claim would stand '^ood? 

Mr. Campbell. What would happen in that case would be this — 
what actually would happen would be that if the vessel were sold 
under a libel proceeding to foreclose his maritime lien for repairs, 
the proceeds of the sale would be deposited in the registry of the 
court and be distributed bv the court in accordance with the ranking 
of the respective liens. The mortgage would be paid first, and then 
the liens would come in afterwards. 

Mr. Hardy. Is not what would more likely happen be this, Mr. 
Campbell : The repairer being called upon to do the work on that 
ship looks to see what the claims will be on that ship from the record ? 

Mr. Campbeli^. Yes. 

Mr. Hardy. And if there is a larger claim than what the ship is 
worth, wouldn't he say, " Gentlemen, I will do this work if you get a 
waiver from the man who has the lien in my favor? " 

Mr. Campbell. Yes. 

Mr. Hardy. So he would do it by agreement, I imagine. 

Mr. Campbell. Tender the agreement the mortgagee would find 
himself in this position in that sort of a case, that the ship will get no 
repairs, or he has to cooperate with thof owner and establish a credit 
with the ship repairer which will satisfy the repairer and that can be 
done by him, simply bv waiving the priority of the lien of this mort- 
gajre so far as his repair bill is concerned. 

Mr. W. E. Bernard. Does not that require the vessel having to be 
hauled out and surveyed before there can be any understanding what 
the repairs are to be, to see if it is beyond what equity there will be 
in the vessel? 

Mr. Campbell. Yes. That is what I understand they would have 
to do to-day. 

Mr. Bernard. No shipyard can tell offhand what the cost of 
repairing a vessel is going to be. 
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Mr. Campbell. Yes; but you gentlemen do not make a contract to 
repair a vessel until you find out what repairs are necessary. You 
have to do that to-day. 

Mr. Bernard. But you would have to haul it out and make a 
survey under this bill. 

Mr. Campbell. Yes; but in making the contract for dry-docking, 
unless you get a ship like the Mauritania^ if the shipowner is in such 
bad financial circumstances that he can not satisfy the dry-dock peo- 
ple he can pay the expense to have the vessel surveyed, then the mort- 
gagee has to come in and help him out. 

Mr. Chindblom. This bill can not be construed in any way so as to 
affect the matter of the initial cost of construction? 

Mr. Campbell. No. 

Mr. Chindblom. But repairs only, repairs made after the construc- 
tion is completed ? 

Mr. Campbell. Yes. I am just dealing with completed vessels. 

Mr. RowE. The general principle of the amended bill will be the 
same as this ? 

Mr. Campbell. Oh, yes. The chief modification I have made is 
this: Tender the bill as now drawn I provide for the recording of the 
mortgage, in secticm 1, at the home port or the place which is the home 
port, in the place of permanent enrollment and license, and the in- 
doi*semont of the notation upon the certificate. If it is manifest, of 
course, tluit that vessel does not happen to be within that district, 
and, for instance, sui)posing the home port of the vessel is New York, 
as a ])racti('al illustration, and at the time of the execution of the 
mortgage the vessel is in San Francisco, now the mortgage will be 
recorded in the office of the collector of customs at New i ork. 

Now, this bill, as I drew it, was inadequate to provide the machin- 
ery by which the notation could be made upon the ship's papers in 
San Francisco; or, supposing the vessel is upon the high seas at the 
time, then it was inadequate. Suppose when she reached an Ameri- 
can port it wavs the port of New Orleans instead of the port of New 
York, it was inadequate for the noting of the mortgage upon the 
ship's ])a])ers. Now, I have redrawn the bill, I believe, so as to cover 
that situation. ITiat is one change I made in the bill. 

Mr. Edmonds. That follows the English handling of mortgages in 
the same way ? 

Mr. C\vMPBELL. The same ; yes. Then I have stricken out of the bill 
the provision by which I endeavored to prefer over maritime liens 
mortgages of a later date, where I have that provision in here for 
giving notice. 

Mr. Hardy. In section 4? 

Mr. Campbell. Yes; section 4. 

Mr. Alexander. Beginning with line G, page 5. 

Mr. Campbeix. No; line 12, page 5. 

Mr. Alexander. "And also subordinate to the lien of any such 
mortgage of subse(|uent date"? 

Mr. Campbell. Yes. 

Mr. Alexander. You have stricken that out? 

Mr. Cambell. I have stricken that out. I have come to the con- 
clusion that is too drastic and that the mortgagee ought to carry 
that chance. And I attempt to meet that by imposing a very heavv 
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penalty, by requiring the mortgagor to disclose to the mortgagee any 
maritime liens that exist at the time of the mortgage and prohibiting 
him from incurring any contractual obligation between the time of 
the execution of the mortgage and a reasonable time in which it can 
be recorded, and also providing a heavy penalty for a violation of 
those obligations. That is a change I have made. The other changes 
I have made very largely are the machinery of the bill. 

Mr. Hardy. \ ou strike out lines 12, 13, and so forth, down to the 
word " and," in line 18 ? 

Mr. Campbell. Yes, sir. 

Mr. Bankhead. Mr. Chairman, it occurs to me that we are practi- 
cally losing time here without copies of the actual amended bill, and 
I think it would be better to defer any further hearing of Mr. Camp- 
bell until copies of the new bill are available to the committee. 

Mr. Chindblom. Mr. Chairman, for the purpose of the record, I 
would like to ask if it would be convenient to have inserted in the 
report of these hearings the English law upon this subject. That is 
not available to us generally, and if we could have it in here to com- 
pare and read, I think it would be illuminating. 

Mr. Campbell. There are very good statements that can be had 
from the English textbooks. 

Mr. Chindblom. Can you undertake to supply that, Mr. Campbell ? 

Mr. Campbell. Yes. 

The Chairman. If there is no objection to that it will ho inserted 
in the hearing. ^ 

STATEMENT OF MB. HABBY C. CABB, STTN SHIPBUILDING CO. 

Mr. Carr. I did not want to talk in the affirmative at first, but I 
understood from the chairman that vou wanted to hear from the 
affirmative first and then to hear from the opposition. 

The Chairmax. At the same time, if a man in the affirmative 
wants to say anything later he may do so. 

Mr. Carr. I want to say a few w'ords before they close the affirma- 
tive. 

Mr. Chindblom. What is your position and your connection? 

Mr. Carr. I am with the Sun Shipbuilding Co. 

Mr. Chindblom. In what capacity? 

Mr. Carr. A director of the company. This matter just came to 
our notice last evening and we understood at the time that the bill 
was going to be opposed by the shipbuilders and the ship repair 
people. vVe were very much surprised at this. We have had no 
opportunity to confer with any of the shipbuilders or ship repair 
people on the matter, and if we are taking a position opposite to 
theirs we apologize for not having told them in advance. But we 
want to go on record as approving this bill. 

It has been our feeling for some years tliat this has been the sort 
of legislation that was needed, and we have run against several diffi- 
culties where, if we had had such legislation as this, there would have 
been more American ships on the seas than there are to-day, or would 
have been except for the Shipping Board. And it is our Reeling that 
while these gentlemen may have some bonds, you gentlemen who of- 
fer objections may have some bonds, which we do not issue, that "the 
provisions which Mr. Campbell has inserted in this bill for the safe- 
T:uarding of the shipbuilder and the ship repair man are certainly 
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adequate and they are put in at least as good a position as any eon- 
tractor or supplier to a landed property of any State. If you are 
supplying goods or are making a contract to do work on any property 
on land, you have to take your chances on there being a sufficient 
equity there to pay your bill. If you do not investigate in advance 
and find that you are all right, that is your lookout, and you lose if 
you are not all right. Frequently it is rather diificult to find out if 
there is the equity there. In that one particular I think Mr. Camp- 
bell's framing of this bill puts the marine supplier in a very much 
more advantageous position than a supplier to a landed property, 
because he has recorded with the ship's papei*s just exactly what 
debts are ahead of him and how much equity is there, or at least he 
can calculate that. And he should be well taken care of. It is our 
opinion, even, that the bill should go a bit further than Mr. Campbell 
has it, in that he excepts salvage and wages. I am not a lawyer and 
I do not pretend to know anything about it, but it seemed to us that 
there should be no exceptions, notliing ahead of a first mortgage on 
a ship. 

If we are going to get capital into the shipping businCvSS — and I am 
speaking not only of protecting the Government's capital in these 
present Shipping Board ships, but private capital in the future — we 
have to offer it just as good protection as it gets in the bonds of a 
railroad or bonds of an industrial corporation, nothing less. Do 
not offer it anj-thing better, perhaps, but certainly do not offer it 
anything less, because you will not get the capital if vou do. 

Mr. Campbell mentioned — the point about the British law on this 
subject was brought up. He can doubtless inform you also regard- 
ing the laws of Norway, Holland, Denmark, and, I think, Sweden on 
this same subject. 

Mr. Campbell. I can not do that. 

Mr. Carr. I think thev are very similar to the British law in their 
protection to the man who loans money on a ship. 

Mr. Hardy. As to salvage, wouldn't you run the risk of having the 
vessel lost if the salver was not certain of his own protexition? 

Mr. Carr. That may be quite correct. 

Mr. Hardy. With a past mortgage covering a ship, if the ship was 
in danger, and you were in the business of salving ships, unless you 
knew your labor for saving the property for me, and the mortgages 
too, was going to be compensated, you might let the ship go? 

Mr. Carr. That is true, and perhaps salvage might have to be 
excepted ; but I believe Mr. Campbell made the statement the ques- 
tion of salvage could be covered by insurance in any event, so that 
the mortgagee should be protected. 

Mr. Hardy. But you would let the salver have a right to recover 
just compensation? 

Mr. Carr. Of course you can not do the salvage man out of his 
proper protection. 

Mr. Hardy. He has to be protected? 

Mr. Carr. Yes. 

Mr. Chindblom. Your idea was he might be protected in some 
other way — by insurance. 

Mr. Carr. I think Mr. Campbell mentioned that might be pro- 
tected by insurance. 

Mr. C!ampbell. What was that? 
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Mr. Edmonds. That the salvage might be protected by insurance. 

Mr. Campbell, Yes, practically by the insurance policy you can 
protect the salvage; but the reason I excepted salvage is this, my 
conception of it, I preferred salvage because those contracts fre- 
quently arise under circumstances where the owner or the mortgagee 
has not the opportunity of having a voice in it. For instance, sup- 
posing a vessel was disabled at sea, break her propeller, and the 
masters of those two ships make an agreement for salvage. Now, 
that service may result in saving that mortgaged property for the 
mortgagee under circumstances where the mortgagee has no oppor- 
tunity to be heard or no voice, or where the owner has no opportunity 
to be heard or no voice. Now, it seems to me, under those circum- 
stances, it would only be fair and proper, inasmuch as the service is 
very distinctly for the benefit of the mortgagee that the lien for the 
salvage ought to come ahead of the mortgage. 

Mr. Carr. I had no thought of doing the salvage man out of his 
money. My only thought was in putting the thing as strongly as 
possible as to the priority of the first mortgage in these investments. 

Mr. Hardy. You could even get that too strong, though. 

Mr. Carr. Well, you could get it too strong. Of course I am 
leaning a bit toward the strength of this thing because some oppo- 
sition is going to come a little later I believe. 

Mr. Hardy. You want the security first class in every respect? 

Mr. Carr. If you do not have the security first class in every 
respect, you are not going to get the money to buy it unless you pay 
a big high interest rate. 

In Norway, I have been up there during this past w-inter, and I 
talked with some of the people there, and the banks, and they are 
absolutely protected. I can not tell you exactly what their law is. 
I w^as in hopes that Mr. Campbell could help me out. 

Mr. Campbell. No; I do not know. 

Mr. Carr. But every bank in Norway, and probably everybody 
in Norway, has an interest in ships, not only on shares but on mort- 
gages. And it is largely due, so I was informed by the j^resident of 
one of the biggest banks of Christinania, to the protection that is 
afforded the man who loans money on a ship that they have been 
able to make their big success in the shipping business. And of 
course they onlv have two businesses up there — the one, shipping: 
and the other, fishing. 

Mr. Bankhead. How long has the Sun Shipbuilding Co. been in 
operation ? 

Mr. Carr. Three years; and on that account I should apologize 
for appearing to come before this committee as having any technical 
experience that is worth while. 

Mr. Bankhead. That was not my object in asking the (luestion. 

Mr. Carr. We do not have the techincal experience in this direc- 
tion of probably a single other ship man in this room. But it is not 
on the question of the technical experience in these liens that w^e 
think this issue lies ; it is a question of principle. 

Mr. Bankhead. Is your company doing any work except for the 
Government at present — for the Shipping Board? 

Mr. Carr. Yes; we are doing some outside contract work. 

Mr. Bankhead. Are you selling any vessels on credit? 

Mr. Carr. On credit? 
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Mr. Bankhead. Yes. 

Mr. Carr. No, sir. 

Mr. Bankhead. You are negotiating cash sales entirely then at the 
present time? 

Mr. Carr. Cash sales — ^building contracts, with cash paid from 
time to time to cover the cost of construction. 

Mr. Bankhead. Is it the policy of your company in the future to 
negotiate any sales by takinp; n mortgage for the money due? 

Mr. Carr. No, sir; we have no such thought. We have not the 
money and have no such thought. 

Mr. Bankhead. Do you know of any shipbuilding concerns of any 
standing that do propose to sell on time ships that are not under 
contract ? 

Mr. Carr. No, sir ; I do not. 

Mr. Alexander. There is nothing that will stimulate' shipbuilding 
more than to make it inviting to capital to invest in the industry, 
and you can not do that unless you protect the capital invested m 
the ship by a first mortgage lien? 

Mr. Carr. Absolutely. 

Mr. Alexander. And hence to my mind there is no more important 
question than this, and we ought to go to the bottom of it and, just 
as far as we can, protect the first mortgage lien holder. Because if 
we can do that, we will have no trouble in getting capital into the 
industry. 

Mr. Bankhead. In that connection, that was one of the objects of 
my inquiry. 

Mr. Alexander. That does not involve the shipbuilder building 
ships on credit ; it is the man who wants the ship built who is build- 
ing on credit. 

Mr. Campbell. This bill does not take up the question of the 
mortgage on ships under construction; it only affects completed 
vessels. 

Mr. Alexander. Of course. 

Mr. Carr. It is merely a question of getting outside capital into 
this business which, despite the mortgages Mr. Campbell mentioned 
a little while ago, there has been very little borrowed capital in the 
shipbuilding business. 

Mr. Bankhead. The main purpose of this bill is to protect <the 
equity in the ship. 

Mr. Carr. I do not understand it that way. My understanding 
is the purpose is to protect the man who loans the money, whether 
it be the Government, or whether it be private institutions, to help 
finance this business. 

Mr. Hardy. Mr. Bankhead's question arises, I think, and the rea- 
son I am in the same shape is because of lack of knowledge of how 
these vessels being built ai-e being financed. As I understand, the 
shipyard does not give credit for the unpaid balance on the building 
operation, but they require a man who makes a contract to go out 
and sell his bonds and pay them cash. 

Mr. Carr. Exactly. The shipyard has nothing whatever to do 
with how the shipowner arranges his finances. That is not his busi- 
ness and is not his lookout at all. 

Mr. Hardy. Your shipbuilding contracts are cash contracts? 

Mr. Carr. Oh, absolutely. 
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Mr. Hardy. When the vessel goes off the ways a completed vessel, 
you have your money ? 

Mr. Carr. We have our money when the vessel is completed. 

Mr. Bankhead. The shipbuilder would not have any interest in 
this bill then ? 

Mr. Carr. The shipbuilder would not have any interest in this bill 
except as promoting the general welfare of the American merchant 
marme. From that standpoint, he has a great interest in this bill. 

Mr. Hardy. Wouldn't he have this further interest, if by the terms 
of this bill intending purchasers were able to sell their obligations 
to secure the money to have their ships built ? Then he is going to 
have more ships built. 

Mr. Carr. Exactly. 

Mr. Edmonds. You not only do shipbuilding but you do ship re- 
pairing? 

Mr. Carr. Some ship repairing ; yes. 

Mr. Edmonds. And you also have a big boiler plant there? 

Mr. Carr. Yes. 

Mr. Edmonds. And you make big marine boilers for ships? 

Mr. Carr. Yes. 

Mr. Edmonds. And therefore you would naturally be interested in 
this, because you are ship repairers as well as ship builders? 

Mr. Carr. Exactly. 

Mr. Bankhead. You do not take any lien for repairs? 

Mr. Carr. No. 

Mr. Bankhead. So it is a cash transaction ? 

Mr. Carr. It is a cash transaction, paid for in cash. If the cash 
were not forthcoming, w^e would take a lien. 

Mr. Edmonds. Under the law, you would have it? 

Mr. Carr. Yes. 

Mr. RowE. Could not there easily he circumstances in which the 
builder of ships would be interested in mortgages on ships? Nearly 
all the shipbuilders, and probably the suppliers, in England take a 
proportion of the bonds that are issued. 

Mr. Carr. Yes. 

Mr. RowE. As against the sale, when they sell their ships as a 
speculative proposition, or when they deliver a ship to an owner. So 
that it might easily be the shipbuilders — our own people in America 
have not done it — but in the future if we keep up with this business, 
it might easily be the shipbuilders would be interested in mortgage 
securities in ships? 

Mr. Carr. Yes; but, of course, the probability is any shipbuilder 
who took an interest in that way would have to turn around with his 
interest and dispose of it, because he has not the working capital, and 
the statement I made a few moments ago is that the building of a 
ship is a cash transaction. 

Mr. Gauntlett. I represent the Newport News Shipbuilding & 
Dry Dock Co. It is not always a cash transaction. In very many 
cases the Newport News Shipbuilding Co., for instanee, has taken a 
contract to build ships and has had 60 per cent of the money paid 
down in cash as the work progressed and has taken notes for one, 
two, and three years for the balance. 

Mr. Carr. I was just going to say that. 
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Mr. Gauntlett. That is very frequently done by the Newport 
News Shipbuilding Co., and is likely to be tne case in the future. It 
has not been done during the war. 

Mr. Hardy. It will be done more as your shipbuilding plants in- 
crease and their capital and surplus make them stronger. 

Mr. Gauntlett. Probably. 

Mr. Bankhead. That is the very point I was seeking to develop, 
that they take a lien as security for a portion of the amount of their 
debt. And say there was an equity of 40 per cent of the value of the 
ship, wouldn't that amount of equity be sufficient to protect any or- 
dinary repair made to that ship? 

Mr. Gauntlett. In addition to that, sir, we always have what we 
consider a very substantial security in the fact that" it is up to us to 
see that the ship is properly insured, and if the ship is insured the 
insurance is made payable to the owner of the notes and the mort- 
gagee. There is no question of security whatever. 

Mr. Chindblom. But, subsequently 3'ou might sell the paper, and 
if vou do 

Mr. Gauntlett. We simply transfer the insurance with it. 

Mr. Chindblom. You do if you sell the notes? 

Mr. Gauntlett. Yes, sir. 

Mr. Alexander. That is just what you do, isn't it? 

Mr. Gauntlett. Oh, no, sir ; we usually hold them if we can. 

Mr. Chindblom. You are lucky; but if you should sell them, se- 
cured by a mortgage, they sell better if the mortgage is a first-class 
security, don't the}' ? 

Mr. Gauntlett. Unquestionably. But even under the present 
law they are fully and amply protected; and, as a matter of fact, if 
you are short of the money, you can always take them to a bank and 
borrow on them — always. We have had no ti'ouble in doing that, and 
we have always held the notes until maturity and collected at ma- 
turity, even where they have been hypothecated. 

Mr. Hardy. You indorse them when you hypothecate them ? 

Mr. Gauntlett. Unquestinoably. 

Mr. Hardy. You migiit be good yourself, without the notes ? 

Mr. Gauntlett. Surely. 

Mr. Hardy. But the owner of a single vessel would be in a different 
position, or the owner of the bond, who was himself not responsible, 
would be in a different position than the owner of a mortgage that 
was responsible. 

Mr. Gauntlett. It is exactly in the same position as a mortgage 
on a house. 

Mr. Hardy. Exactly; yes. 

Mr. Chindblom. I presume this gentleman will be here later and 
we will hear from you again ? 

Mr. Gauntlett. I will try to be here. I would like very much to 
get a postponement of this hearing, because as a matter of fact we 
are talking about a bill we do not know anything about. It is not the 
present bill. We do not want to propose anj^thing that is going to 
nurt business, but, if we talk on this bill as it stands, we are talking 
about something which is not before the committee, I take it. 

Mr. Alexander. Why not have the chairman introduce this 
amended bill to-day, and it will be printed, and then we can continue 
this hearing to-morrow morning, wnen we will have the amended bill 
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before us. I think we had better proceed with care. This is a very 
technical question, and I think everybody wants to accomplish the 
same purpose ; but it is more a matter of policy than anything else. 

Mr. Gauntlett. We are among the largest builders and largest 
repairers in the United States, and we naturally have a very keen 
interest in this bill, because we are interested on both sides. We are 
inticrested in the building and we are interested in repairs. We prob- 
ably do as much repair work as any shipyard in the United States, 
and as much as a good many of the small ones put together. 

Mr. Alexander. And I remember very well Judge Victory, the 
general counsel of your company, proposed a bill along these lines 
years ago. 

Mr. Gauntlett. Yes, sir. We naturally want to know what we 
are talking about, and we want to have Mr. Campbell's bill to refer 
to our general counsel before we have anything to say on it ; because 
I regard Mr. Victory as one of the foremost admiral t^^ lawyers in the 
country, and I know he is not going to oppose anything that is going 
to benefit the business. 

Mr. Chindblom. Will vou state vour name for the record? 

Mr. Gauntlett. Frederic J. Gauntlett. 

Mr. Carr. I have finished unless there is something you want to 
ask me. 

The Chairman. Is there anyone else who wishes to advocate the 
bill? 

Mr. Hunter. I represent a New York repair yard and I want to 
osk for an adjournment of this hearing in the interest of repair yards. 
We are confronted here now with a new bill, and in view of its im- 
portance I think we ought to have an opportunity to examine it, 
and if we had a week's adjournment we would be in a better position 
to do so. 

The Chairman. State vour name for the record and who vou 
represent. 

Mr. Hunter. Henry C. Hunter, of Xew York, representing the 
New York & New Jersey Dry Dock Association, which includes sub- 
stantially all of the repair yards in New York City. Some of the 
repair yards do new construction work. I have also been asked, on 
behalf of the New England Dry Dock and Ship Repairers' Associa- 
tion, with offices in Boston, to make a similar request. 

Mr. Alexander. I would like to inquire, too, if Mr. Campbell 
could not furnish us a copy of the laws of Norway, Sweden, Den- 
mark, and Holland on this matter? 

Mr. Campbell. I do not know. I have not got them myself. 

Mr. Alexander. Couldn't you get them at the Congi-essional 
Library ? 

Mr. Campbell. I will endeavor to do so. 

Mr. Alexander. Or we might get them from the Bureau of Navi- 
gation. 

Mr. Campbell. I will endeavor to do that. 

Mr. Chindblom. It would also be interesting to know if Japan has 
anything on that. 

Mr. Campbell. Yes. Mr. Cliamberlain, the Commissioner of 
'^^Hvigation, may have it. 

fr. Chindbi^m. Will you add Japan to that if it is possible? 
^r. Campbell. Yes. 
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Mr. Chindblom. Of course, we want to be fair to Mr. Campbell 
and if somebody else can undertake that 

Mr. Campbell. I will be very glad to undertake it. I think Mr. 
Chamberlain will be the best source to go to for that. 

Mr. Mason. My name is Charles A. Mason. I represent the New 
York towboat Exchange. We represent 32 of some of the most 
important towing lines in New York, operating 205 towboats. I 
would like to go on record as requesting an adjournment of this 
hearing. The matter was only brouglit before us yesterday and we 
have not even had the time to bring it to the attention of the board 
of directors. Some of them are on their vacations, and we feel that 
adjournment of this hearing is necessary. 

The Chairman. You talk about an adjournment; How much of 
an adjournment do you want? 

Mr. Mason. Say a week, sir. 

Mr. Campbell. May I say a word? This matter seems to go 
faster, even, than my pleasure. I should like to bring before the 
committee and while these gentlemen are here' this afternoon, the 
changes I have made and explain them so that they can get into the 
record. Now, I will place all of my time at the disposal of the com- 
mittee during all of next week after Tuesday morning to go into 
this. There are a great many people in New York who are in favor 
of the bill. They called me over the long-distance phone and wanted 
to know if I would look after that side of the issue to-day ; that they 
could not get down here. 

Now, may I suggest that I should like to be heard, and I think it 
should be to the advantage of these men to have me explain what 
is in my mind in drawing this amendment, and then let it be ad- 
journed over until Tuesday. 

Mr. Alexander. You had better have time enough; make it 
Thursday. 

Mr. Campbell. Thursday. These men are all going to study it. 
They are all admiralty lawyers, I know that, and* the admiralty 
lawyers have been studying and worrying over this situation for a 
long time. Copies of this bill have been placed in the hands of the 
leading admiralty lawyers in the United States. Two weeks ago 
when I first drew it up, I immediately sent copies of it to them. 
Now, somebody representing those men on this question could im- 
doubtedly get down here the latter part of next week so as to be 
heard. 

STATEMENT OF HON. FEEDEBIGE W. DALUNOEE. A BEPBE- 
SENTATIVE IN GONOBESS FBOM THE STATE OF MASSA- 
CHUSETTS. 

Mr. Dallinger. I think three of us. Members of the House, would 
like to say a word so that we may go. I have received a letter from 
constituent of mine and I would like to read a small portion of the 
letter : 

The Simpsons Patent Dry Dock Co. has a plant in East Boston with three 
tlry (loclts, and I understand is tlie only public dry dock east of New York. 
They have done their best throughout the war to assist the Shipplnsr Board and 
the Government in every way. It is an old concern which has recently expended 
a good deal of money for new shops, etc., and represents a large Investment. 
The plant Is worth probably $350,000 or more. They have a large amount of 
emergency repair work thrust upon them. Ships in a more or less disabled 
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condition are rushed Into their docks sometimes on very short notice and tlie 
company has an excellent reputation for the services it gives. 

The existing law has afforded them for many j-ears the protection, in givins^ 
this kind of service, of an underlying lien. It will be obvious to you what the 
damage to their business would be to have this bill passed which Congressman 
William S. Greene has introduced, for that bill would subordinate the lien 
for repairs to mortgages which might be recorded anywhere in the l^iited 
States or its possessions, and which might not leave a sufficient equity to 
liquidate the repairs vr\i\ch might be absolutely necessary to ke^ the ship 
from sinking or to even enable it to be removed from the dock after the nature 
of the repairs have been ascertained. 

As you doubtless know, they can't usually tell how big a job they are up 
against until the ship has been put in the dry dock where they can see her 
bottom. This bill would require that at that stage of the game the company 
should suspend oi)eratIons while legal research of the ship's title and a com- 
mercial estimate of the ship's value were being made. 

In this connection, let me add that the docking facilities are so scarce and 
valuable that every effort is made to hold down the docking chArge, and also to 
enable waiting ships to have the use of the docks. You know the pressure 
which is being brought to increase docking facilities at Boston. This bill, if 
passed, would raise the dickens with the docking facilities we now Imve. 

« 

Now, Mr. Chairman, I do not know much about this subject, I 
confess, and I simply come and present this matter as I have been 
requested to do. It occurs to me, however, that it is a very im- 
portant thing to change a law which has existed from the beginning 
of the Government, and it should be very carefully done. 

There is just one thing that occurs to me as I have listened to 
what has been said to-day, and that is that there is a very great 
difference between a real-estate mortgage on land and a mortgage on 
a vessel, and liens for repairs. A house ordinarily being repaired 
by mechanics does not prevent its use as a dwelling; that is, the 
repairs can be made and the family can still live in it. But the^e 
emergency repairs made on vessels are absolutely essential. The 
vessel is absolutely worthless without the repairs are made, and the 
vessel is contantly moving all around the world. There are a great 
many of these tramp steamers, and they go into a port one day to 
be repaired at a dry dock in order that they may continue their 
journey and they may never come to that port again. And there- 
fore there is a difference between that and the ordinary repairs on 
real estate on land, it seems to me, and that anything that is done 
ought to be very carefully considered by this committee, as I know 
it will be. 

I thank you for giving me an opportunity to be heard. 

Mr. Campbell. May I ask a question ? 

The Chairman. Yes. 

Mr. Campbell. How many repair bills, or what percentage of the 
I'epair bills, do you collect by foreclosure on the vessel under your 
maritime lien ? 

Mr. Dallinger. I am not a martitime lawyer, simply a Member of 
CongresSj and I simply present this matter at the request of one of 
my constituents. 

Mr. Alexander. That company seems to think their interest in 
making repairs would be greater than the interest the owner and 
mortgagee would have in having the vessel repaired. I assume 
the owner and mortgagee of the vessel would be interested in having- 
it repaired, but your constituent is looking at it altogether from his 
own viewpoint on the assumption that the other fellow has no interest 
in the vessel at all. 
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STATEMENT OF HON. CLAY STONE BBIOOS, A EEFEESENTA- 
TIVE IN CONOEESS FEOM THE STATE OF TEXAS. 



Mr. Briggs. Mr. Chairman, I have a letter of protest here against 
this bill, which I would like to read in pait and then file with the 
committee as a part of the hearing. The letter is from the Galveston 
Dry Dock & Construction Co., of Galveston. After referring to the 
bill, it says: 

The experience <»f all other 8hip-i)wninj? countries has apparently denion- 
st rated that Hens for repairs and necessaries should superse<le all others. The 
possibiUty of escaping from the payment of Just obligations incurred for repnirs 
is so great, in the case of floating tonnage which can be removed from the 
place where the indel)tedness was incurre<l, as to justify the most careful con- 
sideration of any proposed alterations of the existing conditions before the 
same be adopted. 

I want to say, Mr. Chairman, that there is another aspect about 
this matter which has not been called to the attention of the com- 
mittee. Ships must move; they can not be idle; their value is in 
operation. Every day you tie a ship up at the dock means a great 
loss to the ownere of that vessel and everyone identified with it. 
The Shipping Board estimates that the demurrage charge on every 
vessel of its own, for every day, is from $3,500 to $7,000 a day loss 
to this Government. And it is the same to the owners of the vessel. 
Its operation, therefore, is a critical thing and delays in making that 
vessel fit to go to sea mean a great loss to the owner and they mean a 
resultant loss to the operator. 

Who benefits by these repairs? Does the owner of the ship lose 
the benefit of them? Why, no. Don't they enhance the security 
of the mortgagee? Isn't he really, in fact, the chief beneficiary as 
long as his mortgage is upon that vessel ? Doesn't it keep that prop- 
erty a going concern and at the highest state of efficiency ? Does not 
everybody know a vessel can not proceed to sea until she has been 
examined and pronounced seaworthy ? Otherwise that vessel is held 
and remains there idle, with the great resultant loss that follows. 

The principle, in my opinion, upon which maritime liens in part 
have been given priority is that the mortgagee benefits as much by 
that as the owner himself. And that fact is recognized by Mr. 
Campbell in his statment here a few moments ago before this com- 
mittee, because he took occasion to state that the mortgagor should 
be regarded as much an owner as the owner. 

Mr. Campbell. The mortgagor? The mortgagor is the -owner. 
The mortgagee is the one I am talking about. 

Mr. Briggs. The mortgagee should be regarded as much an owner 
as the owner. Why ? Because he is the one who is getting the benefit 
out of these repairs. The repair man does not always stop to in- 
vestigate the title to the ship; the laborers do not do that sort of 
thing; the mechanics do not do that sort of hing. They are called 
upon to do work on that vessel and'to do it now and ihey go ahead 
and do it, and then they are sure of payment because of that mari- 
time lien. 

Mr. Campbell asked Bepresentative Dallinger here a moment ago 
how many liens had been enforced in the courts — ^maritime liens — 
under this provision. Mr. Dallinger said he did not know. I will 
confess I do not know, but I will say this much, that the necessity for 
enforcing those liens has not arisen because those liens existed and the 
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ownei'S knew they must be paid, and that is why they were paid; 
and if not, the ship would be libeled' and sold. 

Mr. Campbell. They were paid simply because the owner raised 
the money. 

• Mr. Briggs. Yes; because the owner raised the money, and why? 
Bex*ause he knew if he did not he w0uld lose the vessel. ' 

Mr. Alexander. But, in the other instance, you would not need 
to make any repairs on the vessel unless the money was forthcoming 
to pay for them. 

Mr. Briggs. He would not need to, no. 

Mr. Alexander. That is none of his business. The man who owns 
the vessel has more interest in it than the dry-dock man, and the man 
who has the dry dock does not need to make the repairs if he is afraid 
he will lose the money. 

Mr. Briggs. That is perfectly true, but the dry-dook people are 
in business to operate and to repair vessels. And in the course of 
trade^ with most people who go to get work done along any line, 
they do not always examine the credit of the man, examine Brad- 
street's record, and you do not get lawyers to examine every phase 
of a ship's diary to find out whether or not she has ever been mort- 
gaged before in her history. And, talking about this equity, there 
is practically no equity in any of these ships being sold right now by 
the United States Shipping Board, as I undei-stand. Many of them 
are being sold on 5 per cent down and without condition as to the 
final payment, if I understand it. 

Mr. Campbell. Oh, no. 

Mr. Briggs. Fifteen per cent down. 

Mr. Campbell. Twenty-five per cent. 

Mr. Briggs. Twenty-five per cent the first year, or 15 per cent 
down and 10 per cent during the year. I have been informed, 
whether Mr. Campbell is advised of that or not, by a gentleman, that 
they were offered 5 per cent down and the balance of it in six or seven 
months, in 5 per cent payments, and then the balance in a number of 
years. 

Mr. Dean. Can you give us the name of that person? 

Mr. Briggs. This gentleman who told me this ? 

Mr. Dean. No ; the person who negotiated the transaction. 

Mr. Briggs. The transaction has not been negotiated, but I under- 
stood from the gentleman that this was a tentative offer, not an offer 
made absolutely by the Board, and I am not asserting it to be one, 
but merely a tentative offer. And I know it has been stated here that 
the Government's ships are being sold in order that small purchasers 
may buy them, and they do not need great masses of capital to do 
it, but they will have to have an opportunity to buy them upon small 
payments down and an opportunity to pay the balance of the obli- 
gation in accordance with the vessel's earnings in the opei*ation of 
the same. If you therefore leave a very high margin of mortgage on 
the vessel, you can not have anv security, practically, left for the 
workman and for the repairer who gives his time and nis labor, not 
for repairing the property alone for the owner but chiefly for the 
l)enefit of the mortgagee as well. 

Mr. Edmonds. I would like to ask you how these other nations 
get along without a lien law like ours ! 
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Mr. Briggs. I understand a great many nations have given pri- 
ority. I am not prepared to agree with Mr. Campbeirs statement, 
althou^ I am not prepared to dispute it. 

Mr. ICdmokds. I can say to you now that I have investigated the 
English law myself, and they do not do it. 

Mr. Briggs. I only know from this gentleman's letters, who has 
had experience in other countries, that liens for repairs should super- 
sede all others. That man, I happen to kpow, has been a practical 
shipping man, engaged in the shipping business for a number of years, 
and I presume he has had quite a considerable amount of experience 
on both sides of the water with maritime liens and the assertion of 
them. 

Mr. Edmonds. He probably has not studied the English law. 

Mr. Briggs. Yes, sir. I am not representing myself to be an 
expert 

Mr. Hardy. Let me state one thing which seems to be the crux 
of this whole matter, that the mortgage debts may be as secure as 
the assets involved can be made in order that these mortgage debts 
may become a desirable investment for the public, for the little 
man and the big man, and if the mortgage debt is liable to enormous 
charges for repairs, which may or may not \ye fair and just, the 
value of the security to the public ceases to be inviting ; it ceases to 
make it inviting. That seems to be the only issue in the case, as to 
what is best in order to obtain the greatest development in ship build- 
ing and ship operating in this country. 

Mr. Briggs. Let me answer that. You gentlemen have a phase 
of it here presented in this bill in the receivership. Everybody 
knows that in the operation of receiverships, they issue receiver's 
« certificates that have priority over all claims. And why do they 
issue them? They issue them to keep that property up, to keep it 
a going concern. That is why they do it. And they will conclude 
that it IS for the benefit and interest of everybody that that property 
should be kept up to a high state of efficiency, and that is why those 
claim3, have priority. And that is the same reason why these' 
maritime claims, in my opinion, should have priority, in addition to 
the fact that the laborers and workmen can not follow these ships 
all over the world to have their claims asserted against them. Ships 
do not stay in one place ; they do not have any definite citus. They 
have a so-called home port, but they move around and many of 
them engage in a tramp service. They are constantly in need of 
getting repairs made in various ports. These Shipping Board 
vessels, I am informed right now and have been informed, as having 
come from'the Shipping Board, have a great deal of difficulty some- 
times about the ship's security for the repairs put on them. 

Mr. Campbell. Surely you would not repair those vessels relying 
on a maritime lien on the vessel? 

Mr. Briggs. I am not interested in operating that vessel. That 
is one of their own vessels. 

Mr. Chindblom. There is one phase that should not be over- 
looked, and that is that these repair men will have more business if 
we encourage shipbuilding; and if you drive the ships away from 
the seas, they won't be bothered much with liens on American ships. 
Mr. Briggs. It does not occur to me there is anything in that 
argument, because the ships are not being driven from the seas 
to-day. 
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Mr. Alexandek. Don't you think the interest of the owner and 
the mortgagee is paramount to the interest of the repair man ? 

Mr. Brigos. I do not think under the facts of the case 

Mr. Alexander. I am not prepared to say how far we should 
go in this matter, because we might frame a law under which there 
might not be a ship repaired. That would be to his prejudice and 
also to the prejudice of the owner of the mortgage. It may be that 
his ship is in a foreign port and needs repair, and from the fact of 
the repair man having the first lien on that ship he is able to have 
the repair made. But in its last analysis, the ship owner has the 
paramount interest, and hence in reviewing this question I should 
I'egard the very question you are urging, whether or not if you give 
, the mortgagee a first lien on the vessel you may put him in a posi- 
tion where, if his vessel needs repairs m a foreign port, they can 
not be made, and his vessel will either be lost or tied up indefinitely 
with great injury to himself. But, of course, if he is satisfied, why 
the repair man should be, because he can repair the vessel or not* 
and if he has not a firet lien on the vessel for making the repairs he 
does not have to make the repairs. That is all there is about that. 
Your argument is lopsided for that reason. 

Mr. Gauntlett. Here is a point I would like to call to your atten- 
tion : A man who has a mortgage on a boat can protect himself fully 
and completely by seeing to it that that ship is adequately insured. 

Mr. Campbell. You can not insure against a lien for repairs under 
any form of mortgage in the United States that exists to-day. 

Mr. Gauntlett. You can insure against all kinds of damage what- 
soever. 

Mr. Campbell. That is not a damage. 

Mr. Gauntlett. You can insure against wear and tear. 

Mr. Campbell. That is not a contractual obligation. 

Mr. Gauntleti\ You can insure against wear and tear. 

Mr. Campbell. That is not customary in your business to-day. 
You do not carry those policies on your ships; you carry a straight 
loss policy. 

Mr. Gauntlett. That is true. And no matter how small a mer- 
chant, if a ship comes into a dry dock with extensive repairs, and the 
dry dock man goes aboard and he knows there is a mortgage up to 
$600,000 on a $1,000,000 ship, we will say, the repairs may amount 
ta a great deal more than the margin in the boat. But if the ship 
is insured there is no question but that both parties are safeguarded. 
If there is no insurance on that ship and the dry dock goes ahead 
in good faith and makes repairs, and say the repairs are $150,000 
above the equity, the repairer is about $150,000 out as I see.it. 

Mr. Alexander. He does not have to go ahead and make the 
repaii's under those circumstances. 

Mr. Gauntlett. I know, but it is up to him to find out if the ship 
is insured. 

Mr. Alexander. Of course it is. The first thing he has to find 
out is what the equity of the owner is and there is no question that 
tliey have to make these repairs and take a loss on the equity ; that 
is looked after in the insurance policy. 

Mr. Gauntlett. There is a difference between a house and a 
ship; the ship is built to ply the seas and not to stay in the woods. 
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Mr. Alexander. Any sensible owner would take that view and 
any sensible mortgagee would take that view, and hence I say the 
question is how far we can go and, at the same time, meet these con- 
ditions as they arise and let them have their ships repaired. I am 
not prepared to say that this bill does not go too far^ but I still insist 
that the owner and the mortgagee have the greater interest in it and 
it is a matter of greater interest to them than to the fellow who makes 
the repairs, because he can make the repairs or not, as he pleases. 

Mr. Brioos. Just to conclude my statement 

Mr. Campbell. I want to ask you a question : Isn't it a fact your 
maritime lien will be of no value to you unless you have a right to go 
into the courts to enforce it? 

Mr. Briggs. Why, certainly ; yes. 

Mr. Campbell. Now, if the repair bill is not paid, vou will proceed 
in the admiralty court to enforce your lien by a libel? 

Mr. Briggs. Why, certainly. 

Mr. Camprell. And what is the result : Either the owner will pro- 
vide security by way of a bond 

Mr. Briggs. He always does. 

Mr. Campbell All right; if he can arrange with a surety to put 
lip a bond 

Mr. Briggs. He never has any trouble, in my experience. 

Mr. Campbell If he can arrange with a surety to put up a bond, 
then he has assets by which he can arrange for the payment of the 
repair bill in advance. If he is in a position where he can not arrange 
security to get a bond, what is the result? You are going to fore- 
close that lien and have that vessel sold at a marshal's sale. 

Mr. Briggs. Certainly. 

Mr. Campbell. And delav results to the vessel. 

Mr. Briggs. You are taking a theoretical case; in practice it does 
not work out that way. In practice it works out in this way : When 
that vessel is libele<l, he provides a bond and proceeds on his way. 

I will tell you another thing. A mortgagee is very much inter- 
•ested in having that vessel preserved .and his security in it ; he is 
very much more interested, perhaps, in that fact than on the pay- 
ment of that claim, and he is not going to have that vessel sacrificed 
in any foreclosure sale to pay a claim for repairs. Your theory 
5=eems'to be to some extent these claims for repairs are goingto mount 
into the hundreds of thousands of dollars all the time. That does 
not necessarily follow. Many a bill onlv runs up to $250 or $500. 
\"ou have the iron man's work or something like that. And if he 
has to employ a lawyer to run down a ship's liens and all that, and 
to take it up with the mortgagee, the Guarantee & Trust Co. of New 
York, or some other trust company, before going ahead to repair the 
ship's boilers, or whatever is necessary, she can't sail. 

Mr. Campbell That is all foolishness. 

Mr. Briggs. You should not take away the lien just the same. 

Mr. Campbell. I don't. 

Mr. Briggs. You state this: 

That this act shnU superwde the provisions of all State statutes conferrlnjc 
liens on vessels, in so far as the same punK)rt t(» create rights of action to be 
enforced by prcKveillnKs in rem against vessels for repairs, sui>pUes, and other 
necessaries. 

Mr. Campbell. That is alreadv done in the act of 1910, so I took 
it out of that act. Do not say I put it in there. 
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Mr. Briggs. That is true. 

Mr. Campbell. The result in your case will be this, if your bill 
is not paid, you will libel that vessel and the owner will have to give 
a bond, and he will have to get somebody to ^o on that bond. He 
has to satisfy the surety of his security, or he will have to go out and 
get the security for him. Xow\ there is no owner who can go and 
get a surety bond unless he puts up the security with the surety 
company to meet that obligation. And if he has that credit, cer- 
tainly he is in a position either to satisfy you people in advance that 
he has sufficient general credit, or, if he can not do that, all he has to 
do is to leave his ship unrepaired or get the mortgagee and say, " I 
want a waiver of your mortgage." 

Mr. Briggs. And then you provide whenever he has a claim of 
any kind he has to go into an admiralty court and file suit in order 
to get a bond and have the suit settled. In this case the very fact 
that he has a maritime lien for his claim causes him to settle the 
claim and benefits the ship, because it keeps that ship a going con- 
cern like railroad transportation in a receiver's hands. 

Mr. Campbell. It reduces your argument simply to this, that 
simply because a maritime lien exists the owner is bluffed into ar- 
ranging to pay off the repair bills. 

Mr. Bhiggs. I do not say he is bluffed at all or made to pay the bill, 
but some security is given; and no security is given without it and 
that fellow can sail away, and that your bill gives no security against 
anybody. 

Mr. Campbell. Suppose in this case I take a vessel mortgaged at 
75 per cent of its value and suppose that vessel is worth a million 
dollars and as you say these repair bills are small bills. She is mort- 
gaged for 75 per cerit of her value. That is $750,000. There is an 
equity in that vessel of $250,000. I can step in an admiralty court, 
if that bill is not paid and file a libel and have it attached, and if that 
bill is not paid then that equity of $250,000 is sold and the purchaser 
takes the veSvSel then subject to this mortgage. 

Mr. Briggs. Have you ever heard of a vessel mortgaged for 
$750,000, worth $1,000,000, bringing a million dollars at a foreclosure 
sale? I can just say I have never head of it in our history. 

Mr. RowE. No ; but we do know this that where the United States 
Government is taking mortgages, there will be no mortgages on vessels 
to the extent of $750,000, and it will be mighty hard to get a mortgage 
to exceed 50 per cent of the value. 

The Chairman. The committee will take a recess until 2 o'clock. 

(The committee thereupon took a recess until 2 o'clock p. m.) 

AFTER RECESS. 

Pursuant to recess the committee reconvened at 2.20 o'clock p. m., 
Hon. William S. Greene (chairman) presiding. 
The Chairman. The committee will come to order. 

STATEMENT OF EDWABD ASH, COTTNSELOB AT LAW, NEW 

YORK, N. Y. 

Mr. Ash. Mr. Chairman, my name is Edward Ash. I am junior 
member of the firm of Alexander & Ash, New York City. We rep- 
resent Barnes Bros., who are the largest furnishers of coal to vessftk 
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in the harbor and port of New York and New Jersey, with perhaps 
the exception of bunker coal to trans- Atlantic vessels. 

The bill presents itself, so far as they are conoerned, with some 
practical difficulties in the operation of their business and also in the 
operation of harbor crafts, and I realize that the latter is the only 
intei'est to this committee or to the country as a whole. There are 
one or two things, however, that suggest tnemselves about the bill, 
which we received only recently and had reprinted and forwarded to 
our clients. They have not had time to go into the bill, and I would 
ask the committee to take into view the fact that there are a great 
many people interested in this bill, and would ask them to grant as 
long an extension of time as they possibly can compatible with the 
interest of the Shipping Board and the Government at large. As 
Mr. Campbell says, it is absolutely necessary, I think he said, that 
some arrangement should be made to secure the Shipping Board in 
the sale of these vessels^ and that, I understand or oelieve, is the 
paramount interest of this bill to secure the Shipping Board and not 
so much to secure the mortgagees at large throughout the country. 

Mr. Edmonds. That may be Mr. Campbell's views, but it is not the 
committee's views at all. 

The Chairman. I did not have that view in mind when I intro- 
duced the bill. 

Mr. Edmonds. That is one good thing, of course. I think we ought 
to try to get a law that will induce capital to come into the shipping 
fields — interest private capital. 

Mr. Ash. As to the Shipping Board end of it, this paragraph has 
been suggested, and I present it to this committee, of giving priority 
to mortgagees or to mortgages ; that is to say, the United iStates or 
any of its departments or bureaus is named as mortagee. 

Another point that has been suggested is to limit the amount of the 
mortgage on vessels. Now, it was stated this morning that that 
matter worked out to practically that you can not get a mortgage on 
vessels for more than the worth of the vessel itself. Within the last 
two weeks vessels in the harbor of New York — a vessel, one of them 
being a dredge and the other being a scow, neither of which are regis- 
tered or enrolled vessels of the United States, had a mortgage on 
them for $15,000 of first mortgage and a second mortgage of $5,000, 
and the vessels both sold under marshal's sale, under foreclosure of 
maritime lien, or to satisfy a maritime lien for $2,400. 

The Chairmax. I guess you did not employ a very good auc- 
tioneer. 

Mr. Ash. It was sold by the United States marshal. 

Mr. Edmonds. Were they not bought in by the mortgagees? 

Mr. Ash. They were bought in by the mortgagees; yes. 

Mr. Edmonds. That is what I mean. 

Mr. Ash. But the lienors, the liens being approximately $12,000, 
had to divide among them $2,400, about $1,500 of which was taken 
up in marshal's feas and wages. 

There is one point I wanted to bring out about the practical propo- 
sition or operation of this bill, and I have given it as much thought 
as I could, as have the other members of the firm in the ^ort time 
we have had. Take Barnes Bros, supplying coal to vessels, as they 
do — ^about 100 vessels every 24 hours. They file a lien against that 
vessel in its name. That lien remains on, and 30 days afterwards it 
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is paid, the bill is paid. Thirty days after payment of the lien having 
occurred, and in the meantime he goes to a repair man and says : " 1 
want certain repairs done," and the repair man goes down to the 
customhouse and looks it up, and finds this lien is on record. The 
master of the boat says to tne repair man, " That lien has been sat- 
isfied." 

Mr. Campbeuu He does not have to do that; he looks at the cer- 
tificate right there on file. 

* Mr. Ash. I am talking about the lien now, in the original bill. I 
did not know that there was any machinery for indorsing on the 
certificate anything about the liens. 

The Chairman. Well, if it is not so, it ought to be; it should be so. 

Mr. Ash. There should be some machinery for satisfying that lien. 

The Chairman. And it should be indorsed on there. 

Mr. Ash. Very often it happens in the port of New York, and I 
must limit myself to that, because I only really know conditions in 
that district, often it happens that a repair man has made repairs 
aggi-egating $3,000 or $30,000 on a vessel, and the owner or the mas- 
ter thinks that probably that bill should have been $10,000 or $15,000, 
and receiving a bill in excess of the amount he thinks is proper is an 
embarrassment upon him in getting future rej)airs on his vessel. He 
disputes that bill, honestly disputes it, thei*e is an honest difference 
of opinion. Would it not be proper to try and have some machinery 
by which the owner of the vessel, or the mortgagee, if you wish, 
could file a bond somewhere — I suppose it would nave to be in the 
office of the collector of the home ports, for lack of a better place to 
lift that lien, or raise that lien, securing the amount to the lienor^ 
but not eternally impairing thie vessel for the amount which he 
thinks is greatly in excess. 

Mr. RowE. That is exactly what you do now. 

Mr. Ash. Now you have to do tnat by means of filing a libel, of 
going into the admiralty courts. That is the only way that can be 
done, but even that would not necessarily lift that lien; the lien 
would still remain on record. 

Now, there is another difficulty which presents itself in New York 
Harbor, and it is this: All vessels are not enrolled or registered 
vessels. 

Mr. RowE. You mean river vessels ? 

Mr. Ash. Exactly. 

Mr. RowE. And canal boats? 

Mr. Ash. And there are a tremendous number of those vessels in 
and around the port of New York. This bill only affects registered 
and enrolled vessels, so there would be two sets of rules in tlie port 
of New York. True, the owners of vessels are to be 

Mr. RowE (interposing). You see they are wholly within the Stat^. 
I think that all those vessels that cruise up and down the Atlantic 
coast or go out to sea at all must be either registered or enrolled. 

Mr. Ash. Mr. Chairman, there are some vessels that have no power 
of their own, such as scows and vessels — ^I mean scows and barges 
and canal boats. The amount of intrastate business that they do 
by reason of the nature of the business itself is very, very little. 
They really ply within the waters of different States. They are 
eternally going to Jersey, some of them are going up the coast. 
There is no provision for registering or enrolling them. The owners 
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can, if they want Xo, have them given an official number, but it does 
not work out that they do register those vessels. So you never 
know who the owner is. All they have to do is to take some paint 
and change the name from the Mary M to the Mopry Jones. 

Mr. Campbelii. They would not be benefited by tnis biU at all ? 

Mr. Ash. Absolutely not. So, I say, at some ports we would have . 
two sets of rules for repairmen to look out for. I do not know that 
that proposition is necessary of solution, but it is a proposition that 
ought to present itself if this matter is to be cleared up, and the 
maritime liens entirely registered, as this bill really provides for. 

Mr. Edmonds. Will you answer a question? 

Mr. Ash. I shall be glad to. 

Mr. Edmonds. Should not theife repairmen be placed on the same 
basis as every other business man? Every other business man has 
got to look out for his credit, but you would have these men who re- 
pair vessels do nothing unless the United States Government would 
guarantee their bills? 

Mr. Ash. That is not the situation. When the bill of 1910 was 
passed — and I regret that the member of the firm who appeared at 
that hearing could not appear at this one — ^the bill was passed with 
the idea of securing for the repairmen the very credit that that act 
gave them and which he had under the maritime law prior to this 
act. As long as repairmen have been in this country they have had 
this credit unimpaired upon vessels, perhaps rightly, perhaps 
wrongly, but that credit that they have had, and the business has 
been built up on it. 

Mr. Edmonds. Our shipping has gone down steadily ever since 
it has been on the books and other nations who have not this lien 
and liability has had its shipping go up. 

Mr. Ash. That is true,* but that is not, to my mindy the cause of 
their shipping going up and our shipping going down. There are so 
many factors in it that I do not thmk we could say which is the 
greatest. 

Mr. Edmonds. That is one of the factors. 

Mr. Ash. Just one of a ^eat many. Now, I am going to present 
to you a state of facts, which happened in the experience of myself 
and Mr. DriscoU. I have taken the liberty of bringing him into this. 
He is a client of ours, and furnished certain supplies to a tugboat, a 
registered and enrolled vessel of the United States. Her name at 
that time, let us say, was the Bessie Janes, Her home port, at the 
time we furnished repairs, was at Savannah, Ga. We determined on 
Friday, I believe, that we had given her sufficient credit and the bills 
were not being paid, and the matter was put in our hands. I prepared 
a libel, and before it could be filed and process issued the vessel had 
left the port. We telegraphed down to Savannah, Ga., to find out the 
names of the owners. We were advised, I think, something like 
Monday morning, that the names of the owners were " So-and-so " 
and that the home port of the vessel had been changed to Philadel- 
phia. The name of the boat in the meantime had been changed, and 
we finally found her down at Hog Island, on her way up the coast. 
We finally succeeded, through Mr. Driscoll's efforts, in tying her up 
at Philadelphia. Now, this situation 

Mr. Edmonds. This "bill would not prevent you from libeling her 
in the same way, would it ? 
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Mr. Ash. No. 

Mr. Edmonds. All right. Then we have a man wh6 has a mort- 
gage on it. 

Mr. Ash. Yes. 

Mr. Edmonds. And if you libel her for the amount of the lien and 
she is to run at all, he has got to release the libel ! 

Mr. Ash. Yes. 

Mr. Edmonds. All right ; then you really have better security than 
the mortgage on the boat if they did not pay? 

Mr. Ash. No; for the reason boats are not like real property in 
their home port. The matter of search, I asure you, is not a simple 
matter. The vessel changes her name. If you will look in the Blue 
Book, issued by the Department of Commerce and Labor, you will 
find sometimes before a boat's name — 

No. 5, formerly the Bettie Jones, formerly the Mary Arm, formerly the Susie 
So-and-ao. 

Mr. Edmonds. Is it not true that if there is a mortgage on that 
boat under the name Mary Jones, that she is more likely to retain 
the name Mcun/: Jones as long as that mortgage is there than she 
would if the mortgage were not there? 

Mr. Howe. She can not change it without getting the consent of 
the mortgagee. 

Mr. Ash. Without getting consent of the mortgagee, and she can 
not, at the present time, change it while there are outstanding obli- 
gations. You must set forth in your certificates the change of the 
names. But, assume, if you please, a vessel in the port of New 
York. Her home port is in Galveston, Tex., and the mortgagee is 
up on the Pacific coast, because that is where she was originally 
built. The idea is to take mortgages immediately upon completion 
of the vessel. You will see the difficulty when she comes in to a 
repair yard, let us say, on Friday. Her rudder stock is broken ; she 
wants to get out immediately, and it is necessary that she get out 
immediately, it is so important that her repairs be made — ^sh6 is 
leaking water — that she has to go into a dock and deliver her pre- 
paid freight in order to pay the repair man. That is a very practical 
situation that very often arises. We will telegraph to her home 
port on Friday, and on Monday morning, if we are lucky, or prob- 
ably Tuesday, we will get the name of me owners and later get the 
name of the mortgagee. 

Mr. Campbeli*. Look on the certificate right on board of the ship. 

Mr. Ash. That will not give us, Mr. Campbell, the entire history 
of the boat. It will only give us the mortgages and not the liens. 
And the question of liens is just as important to repairmen as mort- 
gages are. 

Mr. Campbell. It would not affect that at all. 

Mr. Edmonds. If a stranger to you walked into your office and 
asked for a credit of $1,000 for repairs, if he lived in Galveston, Tex., 
you would look him up in Bradstreet's, and if you saw that he was 
given a good rating you would take a chance on carrying the risk. 

Mr. Ash. You will not find very many men in business in ship- 
yards that use Bradstreet at all. 

Mr. Edmonds. Well, if they do not use some agency like Brad- 
street's, and never have, it is pretty nearly time that they did so. 

Mr. Ash. It is not done. 
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Mr. Alexander. Do you not think they could improve their busi- 
ness methods and make them a little more modern ? 

Mr. BowE. They did not have to do it in the past. In the past 
they have had the whole ship, and when you have that you are pretty 
well secured. 

Mr. Ash. I am inclined to think that the result of this bill will be 
that small repairs and big ones will be put upon a cash basis wliich 
is eoing to be very embarrassing to mastei*s in a foreign port. 

Mr. Alexander. That is matter of concern to the shipowner and 
mortgagee, he is the man who ought to walk the floor. 

Mr. Ash. It is going to concern shipyard men too, and they are 
no small factor in this country. 

Mr. Alexander. It is important to the ships to have them kept 
in repair, that is a prime factor. 

Mr. Ash. The ships are no good unless they are continually in a 
state of i^epair. 

Mr. Alexander. x\nd all this we are talking about here will 
apply. If it is a mortgage on a ship you can collect your repair bill 
by placing a libel on the ship. 

Mr. Ash. No, sir; they do not at all at present, because at present 
the repair man is perfectly justified in looking to the vessel for his 
credit. When this bill is passed, he would do so at his peril, perhaps 
to an unknown mortgagee, which he will not do. 

Mr. Alexander. The ship's register shows the mortgage. It is 
all aboard the ship. 

Mr. Ash. That is all it shows; it does not show the claims. 

Mr. Edmonds. It shows the ownership, too. 

Mr. Ash. It shows the name of the owner of the vessel. 

Mr. AiiEXANDER. Well, it shows ownership of the vessel, and it 
shows the name of the mortgagee, and where ^e lives. 

Mr. Ash. That is true. 

Mr. Alexander. And the amount of the mortgage. 

Mr. Ash. That is true. 

Mr. Alexander. What else does he want to know? 

Mr. Ash. It is important for him to know if his claim is to be a 
first lien, or security is to be cut down, that he knows everything 
about the vessel. If you are going to put part of the liability on the 
certificate you ought to put in there some way to include all of them. 

Mr. Alexander. A^^nit other liabilities would there be? If she 
had been libeled, she would be in port. 

Mr. Ash. No. 

Mr. Alexander. So that same condition arises. Now, suppose a 
vessel comes in to be repaired, how does the repair man know she 
has not been libeled for repairs? 

Mr. Ash. "He eithei* has the vessel or the bond. 

Mr. Alexander. Well, in your argument, he would either have a 
libel or a bond, but there is not anything on that vessel — ^she comes 
in to your port and she wants, say, $5,000 worth of repairs made. 
How do you know that she has not been libeled by somebody else? 

Mr. Ash. Before that time? 

Mr. Alexander. Yes. 

Mr. Ash. I do not, but I have the entire credit of the vessel to 
look to. 

Mr. Alexander. But she mav have been libeled for all she is 
worth. 



38 MOBTGAGES AND LEBNS ON VESSELS. 

Mr. Ash. Yes; but if she is, she is covered by a bond, and coming 
in to my harbor or to my shipyard previous claims have been aban- 
doned and taken care of. 

Mr. Alexander. Or if she comes in to your yard after having been 
mortgaged it is up to you to assume that she has been bonded or she 
would not get there. 

Mr. Asii. Then, if there are other liens against her, and my liens 
are within the 40 days prior to the date on which she is attached for 
renairs, in the second circuit or our judicial district I have a priority. 

Mr. Alexander. We are not disturbing existing law in that regard 
at all. 

Mr. Ash. We are disturbing the law by doing away with that 
priority and giving it to the morteagee. 

Mr. Alexander. Not at all. We are limiting your security. In- 
stead of having the whole ship, you would only have a part of the 
ship. 

Mr. Ash. You are doing this : Suppose I had made a thousand 
dollars' worth of i*epairs on a vessel within 40 days prior to the time 
of her attachment. As the law stands now, I have a priority for 
my thousand dollars' worth of I'epairs, whereas under the law as 
sought to be enacted I would not have that priority because the 
mortgagee will have it. 

Mr. Campbell. As against the other merely maritime lien you 
would have your priority. 

Mr. Ash. I would have my priority, but that priority is only 
against other maritime libels and not against the mortgagee. 

Mr. Alexander. That is your idea about it. 

Mr. Edmonds. Why should not the men who furnished the money 
which makes the ships possible be given the same protection you 
folks are? Suppose a ship is mortgaged for $450,000 and you do 

,000 worth of repair^. Can you not get ahead of the mortgagee? 

Mr. Ash. Assume that a tugboat is in collision in the North River; 
she receives so bad a damage, as has happened recently, that it is 
immediately necessary to beach her in a slip in New Jersey. The 
repairs on that boat at the time she is finished will practically be as 
much as that boat is worth in her beached condition in the slip. 

Mr. Alexander. Well, are you not insured against that? 

Mr. Ash. Not to the benefit of the repair man. It might be in- 
sured to the benefit of the mortgagee. 

Mr. Campbell. What would happen would be this: You would 
come to my yard for repairs. The repair man would ascertain that 
the vessel was insured against collision. We would go to the mortga- 
gee and get him to have the insurance changed in favor of the i*epair 
man. 

Mr. Ash. You are assuming that she is mortgaged to an amount 
sufficient — suppose she is not insured at all? There are lots of ves- 
sels not insured. 

Mr. Campbell. Then, that mortgage has got to agi'ee to furnish 
credit of some sort to the repair man or the vessel will go unrepaired, 
that is all. 

Mr. Alexander. If the vessel is mortgaged, she is worth $100,000 
and mortgaged for $50,000, that incumbrance is on the vessel for 
your inspection. You do not have to repair that vessel unless you 
think the security sufficient, do you? 

Mr. Ash. No. 



MORTGAGES AND LIENS ON VESSELS. 39 

Mr. xVlexander. Very well, there is no chance for you to lose. 

Mr. Ash. But if one repair man does not repair it, probably an- 
other man will not repair it. 

Mr. Edmonds. Well, just let him lose. 

Mr. Alexander. The owner of a vessel worth $10,000, and there 
is a mortgage of $50,000 on it, is interested in having it repaired 
and furnishes the necessary security. Suppose you are not willing 
to take the risk, the vessel will be no good to the owner or to the 
mortgagee, unless it is repaired and they have a far greater interest 
in it m the first instance than you do. 

Mr. Ash. Undoubtedly. Now, assume that that situation oc- 
curred. The only person on board is the master of the boat. The 
owner of the boat is not on board and the mortgagee is not on board. 

Mr. Alexander. I don't care if he is in heaven, there is some one 
representing him here. Now, there is some one representing the 
owner of that vessel, and he has got more interest in her than you have 
until you undertake the job. 

Mr. Ash. Yes, 

Mr. Alexander. But, in the past, when you have had such a job, 
and wanted to take a vessel in and repair ner and libel her you did 
not have to be put to any trouble, and you do not want to be put to 
any trouble in the future in this matter; is that it? 

Mr. Ash. No, sir; you have not stated it exactly. 

Mr. Alexander. I should think, as a matter of public policy, you 
would want to go as far as possible to encourage the loan of money 
on vessel property as a necessary agency in building up our American 
merchant marine so that you can have vessels to repair j that you 
would be willing to put yourselves to a little trouble to investigate 
the encumbrances upon the boat and find out whether the equity 
of the owner was sufficient to guarantee you to go ahead without 
further investigation or assurance to make repairs. 

Mr. Ash. That would be true if your investigation would show all 
encumbrances, but it does not. 

Mr. Edmonds. Let me ask you a question. You said a moment 
ago, I think, that if one man would not put repairs on a vessel an- 
other would not do it. Is that because you have an understanding 
between yourselves about repairs? 

Mr. Ash. No, sir. 

Mr. Edmonds. Is there not an agreement, an understanding, 
between men who do repairs in the different yards, the different 
repair men? 

Mr. Ash. I do not know. 

Mr. Edmonds. As to prices charged or anything like that? 

Mr. Ash. No; not that I know of. 

Mr. Edmonds. Why is it that you have the same price all along 
the coast? 

Mr. Ash. I do not know — ^I do not know that they do. 

Mr. Edmonds. When you supplied the Shipping Board a price for 
carpenters, and so on, the same prices were asked all along the coast. 

Mr. Asir. I do not know ; I am not representing the ship repair 
men. 

Mr. Edmonds. You are not? 

Mr. Ash. No. 

Mr. Edmonds. I thought you were. But, who do you represent? 
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Mr. Ash. I am representing the Barnes Bros, and people who 
supply provision?^ for boats, not only repairs. Take the average case 
of the ship chandlers 

Mr. Edmonds. Have ship chandlers any agreement between them? 

Mr. Ash. No, sir; not tnat I know of. 

Mr. Edmonds. You did not go down here to the Shipping Board 
and pereuade them to buy your supplies instead of taking tne Grov- 
ernment supplies which were in storage in the Quailenii aster's De- 
partment and which ought to be used up, did you? 

Mr. Ash. No, sir. 

Mr. Edmonds. Like Swift and the rest of them did over here? 

Mr. Ash. No, sir; I do not know. I merely made that statement 
assuming that a business risk which would not appeal to one man 
would not appeal to another. 

Mr. Edmonds. Business risk. I have been in business all my life 
for 30 years. I have had to give credit and big quantities of it. I 
have had to go out on my own hook and find out whom T could trust. 
There ai-e men I would not sell to that other men did sell to, but that 
did not persuade me to sell to them, because I was satisfied they 
were not good risks. There is no reason under heaven why men 
who repair ships should* not be put upon the same basis as every 
other man in business. 

Mr. Ash. One of the reasons is that they have nothing upon 

Mr. Edmonds (interposing). That is no excuse. 

Mr. Ash. The repair-yard business of this countiy was built up 
really upon that. 

Mr. Edmonds. I will answer you by saying that I know from many 
persons of ship lines that were to go out from Philadelphia that they 
were never able to put into operation because none of the trust 
companies would take the securities because of the liability laws of 
this country in connection with ships. If we want ships — if we want 
to build up a merchant marine — we have got to do something to 
interest money, we have got to put our merchant marine on a basis 
to make it a little more attractive to investors, and if a bill like this 
would do it, we ought to have it. True, it may make the repair man 
a little more trouble in looking up who he can trust, just the same 
as any other business man has got to do. 

Mr. Ash. So you think a repair man, or any pei'son that comes 
under this bill who enhances the value of a vessel, because it is en- 
hancing her value both to the interest of the owner and to the mort- 
gagee, should be entitled to his lien for the value and the enhanced 
value of that property ? I challenge you. 

Mr. Edmonds. Mr. Alexander has explained to you fully that you 
do not have to do it if you do not want to. 

Mr. Ash. That is true. 

Mr. Edmonds. You do not have to trust people. You are in the 
ship-chandler business. I know what it is. When you have a very 
big boat that wants equipping and furnishing — I know Mr. Barnes; 
1 know their business over in New York just as well as you do your- 
self pretty nearly, and when you know that a big boat has large 
purchases to mafie, you in the ship-chandler business do not trust 
the boat. You look up the owners, and if they are satisfactory you 
go ahead and furnish the material. If they are not you do not, but 
von do not look to the boat, you look to the man; and those different 
ellows that are in the boat business in New York do the same thing. 
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Mr. Ash. I do not think they do trust the owner. I think they 
have, in the past, always looked to the credit of the vessel itself. 

Mr. Edmonds. Not on the boat; vou look up the responsibility of 
the owner. He is either a man of repute, or not of repute, in the 
city. If he has not a good reputation you do not waM to trust him. 

Mr. Asn. I do not know that in the past we h«ve looked into the 
man's reputation. 

Mr. Edmonds. They always have. 

Mr. Ash. They have had the credit of the boats. 

Mr. Edmonds. You had a cinch and now you are kicking because 
we are thinking of changing it a little so as to ttd<e i)art of that cinch 
away from you. Barnes Bros, are large sellei*s on land. They sell 
to stores, ownei*s of apartments, etc., and they have no claim against 
the house. 

Mr. Ash. No. 

Mr. Edmonds. They have got to look to the man for payments, 
and they would have the loss — but I do not think you need to worry 
al)out Barnes Bros, ever losing money on their calculations on ships. 
Their losses will be pretty small, I will tell you. 

Mr. Ash. I think this is a situation that is revolutionary. 

Mr. Ed3ionds. Well, it may be. It is pretty nearlv time we had 
.something revolutionary in the business when we did not have any 
ships on the sea when this war started. 

Mr. Asn, I think it is probably the wrong kind of a revolutionary 
movement. 

Mr. Edmonds. And e\'erv other measure we will bring up will not 
be proper with some parties, but we have got to do something. 

Mr. RowE. I wonder if we can not hear the Congressman who was 
liere all the morning? I hate to keep waiting here a man who ought 
to be on the floor of the House. 

STATEMENT OF HON. JOHN F. MILLEE, A BEFBESENTATIVE 
IN CONGEESS FEOM THE STATE OF WASHINGTON. 

Jlr. Miller. Mr. Chairman and gentlemen of the committee, I 
desire first to ask the committee whether they are receiving testimony 
holdinir hearings on the bill as read by Mr. Campbell this morning, 
or on the redraft of the bill. 

The Chairman. The redraft has been brought here. Have you 
seen it? 

Mr. Miller. I have not seen the redraft of the bill. But, so far as 
bill H. K. S422 is coiuvrnod, I desire to read two telegrams that I 
have received, one from the Ames Shipbuilding & Dr}' Dock Co. and 
the other from the Todd Dry Docks Co. (Inc.), which I desire to 
luive inserted in the record at this point: 

(The telegrams referred to by Mr. Miller are as follows:) 

Hon. John F. Miller, 

Hon fie of Representatives: 

We earnestly protest njxainst House 1)111 8422, by Mr. Green, chairman Mer- 
chant Marino Conniiittee, jrhint; mortpajies priority over maritime liens for re- 
pairs and necessary ship supplies. This hill would compel repair yards and 
merchants to exact cash payment in advance for all repairs and supplies, de- 
prive tlie master of all credit In foreijfn i>orts, subordinate lien for cargo loss or 
damage to prior m(M-t£r:iRes on vessel, and also subordinate all liens for marine 
ports whether personal injuries or collision damage to lien or mortgage. The 
practical effect of this bill will be to induce persons pun'hasing shii>s to raise 
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the money on mortgages instead of by stock sales, and thus throw the risk of 
marine losses upon shippers and the public, instead of upon owners. We request 
you and other Representatives fi^m this State to oppose bill. We understaiid 
committee hearing is set for Wednesday, August 27. 

Ames Shipbuilding & Drydock Co., 

Seattle, Wash,, 

Hon. John Y. Miller, 

House of Representatives : 

We earnestly protest against House bill 8422, by Mr. Green, chairman Mer- 
chant Marine Committee, giving mortgages priority over maritime liens for re- 
pairs and necessary ship supplies. This bill would compel repair yards and 
merchants to exact cash payment in advance for all repairs and supplies, de- 
prive the master of all credit in foreign iwrts, subordinate shippers' lien for 
cargo loss or damage to prior mortgages on vessel, and also subordinate all liens 
for marine ports, whether personal injuries or collision damage to Hen or mort- 
gage. The practical effect of this bill will be to Induce persons purchasing ships 
to raise the money on mortgage Instead of by stock sales, and tlius throw the 
risk of marine losses upon shippers and the public. Instead of upon owners. We 
request you and other Representatives from this State to oppose bill. We un- 
derstand committee hearing is set for Wednesday, August 27. 

Todd Dry Docks (Inc.), 

Seattle, Wash. 

Mr. RowE. The Todd Dry Docks Co. have their representative here. 

Mr. Miller. Yes; I believe Mr. Barnes represents the Todd T>ry 
Docks Co. I have received also another telegram which I will not 
file, becauf^e there are a number of personal applications to me in 
that telegram. It is from the well-known firm of Skinner & Eddy, 
of Seattle. 

Mr. Edmonds. If they are good about you, read them. 

Mr. Miller. There may be diffei-ent interpretations of that. 

Gentlemen, the port that I have the honor to represent is, at the 
present time, the second port in America. You will find by statistics 
that Puget Sound is the second port in America to-day. I would 
advise this committee to go very, very slowly in overturning a settled 

Srinciple of law that has been in force since the organization of this 
Republic. Every repairman throughout the country understands 
exactly his rights. Shipowners the world over know the law of the 
United States. Now, I heard my friend Mr. Campbell give his ver- 
sion of the British, the Norwegian, the Swedish laws 

Mr. Campbell (interposing). Not the Norwegian and the Swedish. 

Mr. Miller. The British laws. At least my understanding of the 
law 

Mr. Campbell. You read the case of J. E. Kumbell, in the Supreme 
Court of the United States and you will find it stated very clearly- 

Mr. Miller. I can not recall that case. 

Mr. Campbell. You read it and you will find it right there. 

Mr. Miu^ER. You have told the committee that you would advise 
them of the British laws, the Norwegian, and the Swedish laws. 

Mr. Campbell. I put it on the record, if I could get them. 

Mr. Miller. The laws of the Dutch settlements and vou were 

Mr. Campbell (interposing). If I can obtain them. 

Mr. Miller (continuing). To endeavor, in your research, to get the 
Japanese laws. I want to say, in passing, that Japan controls the 
shipping of the Pacific. 

I also heard Mr. Campbell say that he appeared here at the instance 

of the Shipping Board, who were selling large numbers of vessels on 

omparatively small payments as a down payment. It also appears 
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that the purpose of this bill is to stabilize the credit in ships and the 
investment in ships. Now, if this bill is to be enacted at the instance 
of the Shipping Board it is very clear to me that they are not acting 
in the interests of the creditors of ships, that is the money markets 
throughout the country that are loaning money on ships, because 
the Shipping Board is selling these ships and keeping their mortgages 
themselves. So, the great investing public that is talked so much 
about by my friend Edmonds and my friend Mr. Kowe — that they 
are not in this bill then, because the great American public does 
not hold those securities. They are held in the Shipping Board. So, 
you will have to eliminate that element. 

In passing, I may say that there was a corporation organized in 
my city only three or four weeks ago with a very substantial cap- 
ital — several millions — and they have got several vessels from the 
Shipping Board. Such a company has never before been organized 
in my community, and they nave organized it in the face of the 
present law. 

Another point in this thing that occurs to me as worthy of con- 
sideration is that it gives the mortgagee the control of that vessel. 
Suppose I have a mortgage on Mr. Edmonds's vessel, or Mr. Edmonds 
has a mortgage on my vessel. My ve>ssel is worth three-quarters of 
a million dollars, and is mortgaged for half a million dollars, or 
$400,000; my vessel runs afoul somewhere down here and I put her 
up for the necessary repairs which will cost $150,000 to $200,000, 
but I can not get my vessel repaired because of failure to get his 
consent. By this law you put thef control of the vessel upon the 
high seas not in the owner oi the vessel, but in the mortgagee. There 
is where you put it, because he might deny credit any place in this 
country. If you do not do that by enactment every repair man 
throughout this country will have to be in a position, before he can 
ut repairs upon a vessel, to protect the mortgagee upon that ship, 
f I am running a repair dock and a man comes in with a vessel m 
a condition I have described, a valuable ship worth three-quarters of 
a million, which is mortgaged up to $400,000 or $500,000, unless I 
have the consent of the mortgagee — and, by the way, there is some- 
thing that is going to be difficult to get, because a mortgage on a 
ship is a dry-land contract and it can only be varied by an instru- 
ment of equal solemnity. That is a matter I can not delegate to an 
agefncy, and ships all speak through agencies wherever they are. If 
I have a mortgage upon Mr. Edmonds's vessel, or Mr. Edmonds has 
a mortgage upon my vessel executed in due solemnity in a court, 
according to the laws of the State, it is a dry-land contract, and you 
can not vary the terms of that mortgage except by an instrument of 
equal solemnity, which means that it must be acKnowledged before 
a man authorized to take acknowledgments, and it has to be sent 
by mail — ^you can not do it by telegram. The courts of the United 
States have held that the terms of a mortgage, to be varied by oral 
statement, or ex-parte writing 

Mr. Campbell. That would depend upon the statutes. 

Mr. Miller. That statute has been in force in my own State, and 
I know of no State in the Union but what has that statute. If you 
do I would like you to point it out. 

Mr. Campbell. Congress could propose a law to take care of that 
situation. 
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'Mr. MiLLEB. Congress can not waive the law of the State of Wash- 
ington, or any other State in that I'egard. 

Mr. Ca»ipbelu Laws of the State of Washington will have abso- 
lutely nothing to do with this at all. 

Mr. Miller. It will not? If I have a mortgage drawn under the 
laws of the State of Washington, Mr. Campbell, on a vessel, it is a 
'vy-land contract and will be decided by the laws of the Stat« of 
Washington. 

Mr. Campbell. No, sir; you am mistaken there. The Supreme 
Court has held to the contrary. 

Mr. M1LI.ER. I would like to see that decision. It is a dry-land 
contract and not a maritime contract. 

Mr. Campbell. It is a maritime contract. 

Mr. Miller. No; it is not at all. It is not a maritime contract, 
and it is governed by the law of the State. 

Mr. Campbell. In West Bank v. Smith, the Supreme Court has 
held to the contrary. 

Mr. Edmonds. You are in the right about one thing, Mr. Miller. 
That is that at the present time foreclosures take place in courts of 
the port and in the State courts, do they not? 

Mr. Miller. Yes. 

Mr. Edmonds. In every State in the Union they are now fore- 
closing on the mortgage rights; well, in every State, pretty nearly. 

Mr. Miller. Yes. 

Mr. Alexander. You said the mortgagee could control the vessel 
and by withholding his consent might defeat the 

Mr. Miller (interposing). Do you not agi'ee with me on that? 

Mr. Alexander. No; I do not. If he should withhold his consent, 
or consent that the lien for the repairs might be prior to his lien, 
that is what you mean, do you not? 

Mr. Miller. Yes. 

Mr. Alexander. Very well, I suppose the owner could provide for 
repairs on that vessel if his equity were sufficient to justify him in 
doing it. 

Mr. Miller. It is like taking a second mortgage on something. 

Mr. Alexander. But a second mortgage is often very good. 

Mr. MiixER. Any man who takes a second mortgage has got to 
be in position to take the first mortgage also. 

Mr. Alexander. And I suppose the owner would not be in any 
worse shape in that event than he would be in the one you men- 
tioned. In other words, I assume that he would not be without 
resources, without credit. 

Mr. Miller. I presume he has got his ship, that is all. 

Mr. Alexander. Well, he may have the ship, and that may be all, 
but what I want to make clear is that the ship was not altogether 
in the hands of the mortgagee; and again, if the repairs are of such 
a nature that the vessel will be of no value without the repairs, his 
security would be of no value without the repairs and I assume that 
he will coojoerate with the owner in seeing to it that the necessary 
repairs be made. 

Mr. MiLi^^R. Unless he wanted to foreclose on the ship. If he 
wanted to, he could foreclose on it. If I had a ship worth three- 
quarters of a million and it was mortgaged for only half a million or 
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$400,000, and the vessel was damaged to such an extent that it 
would be worthless without repairs, the mortgagee could refuse his 
consent, foreclose on the mortgage, and freeze me out of it entirely. 

Mr. Campbell. Do not overlook this fact: Most large damages 
which call for large repairs arise out of causes covered by insurance. 

Mr. Miller. I do not know how they arise. I know they arise, Mr. 
Campbell. You are a lawyer, Mr. Csunpbell ; I have had a little ex- 
perience in it. Probably you are right on that. 

Now, as I say, Mr. Chairman, this law has come to you from the 
Shipping Board and nobody else is involved. I hare seen or heard of 
no investigations, but it is from the Shipping Board because they are 
now going to be the holders of mortgages. I know of no similar bill 
being presented to this committee for the protection of private funds 
to be invested in ships in the shape of mortgages — I know we have it 
out there in our country, but just as soon as it becomes the policy 
of the Shipping Board to become a holder of mortgages then they 
ask Congress to have the law revised in order to protect their mort- 
gages which heretofore has not been changed in 140 years. It looks 
to me, Mr. Chairman, that this is a move more in the interest of the 
Shipping Board to protect their securities; and it is quite far-fetched 
to say that they represent the great moneyed interests throughout 
the country that want to invest in the mortgages on ships and the 
lack of that is the reason this law should be enacted — ^that the lack 
of this law is the reason for the decline of American shipping. There 
is something more fundamental that has caused the decline of Ameri- 
can shipping than the presence of this law that you gentlemen are 
thinking of revei'sing. 

Mr. KowE. Mr. Campbell was here explaining his bill, and already 
one gentleman representing shipping interests has come here in favor 
of the bill. 

Mr. Miller. Has what? 

Mr. RowB. Has come here in favor of the bill. 

Mr. Miller. I heard him. That is his judgment. He has a right to 
be in favor of the bill. 

Mr. RowE. I do not know but what others will come. We hope 
there will be others, we suppose there will be others, among them 
repair men. 

Mr. Miller. But, Mr. Chairman, by the character of the questions 
submitted by my friend Judge Alexander and by Mr. Edmonds and 
by Mr. Rowe, you three gentlemen here are practically of one mind 
and in favor of this law. 

Mr. Rowe. That does not necessarily follow. 

Mr. Miller. I do not say so. 

Mr. Rowe. We discussed the question of mortgages four years ago 
when this bill to create the Shipping Board was under discussion and 
was created. We spent days discussing the question of mortgages 
and later thought we could leave the question to some future time. 
The question of mortgages on ships was up here and very thoroughly 
discussed around this table by witnesses from other ports that be- 
lieved in the rebuilding of the merchant marine. So, it is not a new 
question brought up by this Shipping Board at all. 

Mr. Miller. I know, but I want to suggest right here in this con- 
nection, my friend, Mr. Rowe, that the necessity for it passed you at 
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that time. You did not think it was necessary to enact a law at that 
time, but when the Shipping Board becomes mortgagee 

Mr. KowE (interposing). At that time we thought other things 
were more vital and 

Mr. Miller (interposing). I agree with you, they were more vital. 

Mr. RowE. They were at that time. 

Mr. Edmonds. .1 think Mr. Rowe and myself stood for that kind of 
legislation at that time. 

Mr. RowE. We did. 

Mr. Edmonds. Undoubtedly. 

Mr. RowE. But unfortunately we could not get it through. 

Mr. Miller. The board made statements here that interested me. 

Mr. Edmonds. You said that the reason for the decline of American 
shipping was something far more fundamental than this little bill. 

Mr. Miller. It is. 

Mr. Edmonds. We have been working here for many years, and if 
at last we have found a man that can tell us about it, I wish you 
would commence. 

Mr. Miller. Well, my brother, I have not discovered the reason 
for the decline of American shipping. I asked you that question 
and you have attributed the decline of American shipping to the 
presence of this law that we are trying to correct on the result 
of one year's research. 

Mr. Edmonds. Basically, that is one of the reasons why money 
has not gone into American shipping. 

Mr. JVuller. That is your best judgment ? 

Mr. Edmonds. And- whether the Shipping Board of the United 
States continues or not it will never go in until some change is 
made in the law. I do not say whether this particular bill is going 
to correct the condition or not, but until some change is made in the 
liability, so as to put it upon a more nearly equal footing with other 
industries they tell me capital does not look favorably upon invest- 
ments in shipping. 

The natural result of what you are advocating here, and the nat- 
ural result of the passing of any law of this character, means that 
the shipping of this country will go into four or five large hands, 
and those will be the only people in the shipping business, and the 
smaller man who desires to go into the business can not do it. 

Mr. Miller. It is pretty hard for the small man to go into com- 
petition with the large concerns throughout the country in any field 
of commercial activity, and I think you will agree with me, 

Mr. Edmonds. Yes; but get back to those fundamental reasons. 

Mr. Miller. One of the fundamental reasons that you have failed 
to observe is the lack of port facilities in the various ports to which 
United States steamers run. 

Mr. Edmonds. We are working on that now. 

Mr. Miller. If you can change that, you will eliminate one of the 
great factors. I live in a city where there are three or four Japanese 
steamship lines. Those people have come to my town and have 
leased or built wharves until they have the same facilities in the way 
of termini in my town that they have in their home port. They 
pursued the same policy at San Francisco and San Pedro. As a 
result when a Japanese steamer comes she berths in her own docks 
and is enabled to take advantage of her own cheap handling of her , 
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cargo, but whei-e the American ship goes over to Japan and owns no 
terminal facilities she is at a disadvantage. 

Mr. Edmonds. The Japanese ships have better facilities along our 
coast than they have in their own home ports. 

Mr. Miller. As a matter of observation 



Mr. Edmonds. I lived 19 years over there, and I saw steamers 

Mr. Miller (intei-posing). Did you see them at Tokyo? 

Mr. Edmonds. There were no steamers at Tokyo. 

Mr. Miller. Where were they, at Nagasaki? 

Mr. Edmonds. I saw them loading coal at Nagasaki, not from 
wharves but from lighters. 

Mr. Miller. They always load coal there from alongside the vessel 
and not at the wharves. 

Mr. Edmonds. They load all other freight from lightei-s, too, at 
Na,gasaki. 

Mr. Miix(:r. I know of American ships that have run out of 
Seattle — steamships have been put on the line for operation between 
the varidus ports of China and Japan, and been run at a loss because 
they did not have terminal facilities over there for the efficient han- 
dlingof their cargo like ships have on our own coast. If they were to 
go now and buy their terminals and pay for them so they could 
handle their cargoes eflSciently and promptly, they would be in a 
more favorable position. Take it in Nagasaki, Tokyo, Yokohama, 
when a tramp comes up with a cargo to unload and must go to a dock, 
she has to vacate the dock when the vessel whose dock it is comes into 
port, and she has to stand the loss of demurrage for two or three days 
at several thousand dollars a day. There is one of the fundamental 
reasons for the dfecline of American shipping. I can enumerate others. 

Mr. Edmonds. That statement is sufficient. 

Mr. MiLi^ER. I think so myself. Now, gentlemen, I do not care to 
take any more time, but I would like to say for myself 

Mr. Dean (interposing). May I ask you a question, Mr. Miller? 

Mr. Miller. Certainly. 

Mr. Dean. Let me ask you this: If, in the future, it should seem 
iidvisable for the Government to issue bonds secured by mortgages 
on these ships for the purpose of further developing our merchant 
marine for the purpose of doing just what the Japanese have done 
in this port — ^that is, building proper termini — do you think the 
mortgage bond would be sufficient protection or how would you 
protect the bond? 

Mr. Miller. Oh, I do not know about that. I would not cross 
that bridge until I came to it. I think to acquire terminal facilities 
in the various ports, particularly in China and eTapan, that you 
would be up against a pretty hard job, because as far as I know, the 
terminal facilities in the various great ports in Japan are pretty well 
controlled now ; and in the case of the Japanese 1 have an idea that 
the American who got proper terminal facilities would get bled pretty 
hard on the price. I say that, because I am in favor of the line that 
was suggested by Gen. Fotti of a Government-operated enterprise as 
tested out in South American ports at least where it would have to 
be operated at a loss for the first few years. 

Mr. Dean. As Judge Alexander states, we are on that point now. 
Can you state why this point that you make is one of the serious 
questions to be considered? 
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Mr. Miller. Yes, sir. 

Mr. Deax. Now, the other matter I wanted to clean up — mv asso- 
ciate, Mr. Duckett, the Admiralty counsel of the Shipping "Board, 
Mr. Campbell's successor, has called my attention to the case of the 
J. E. Rumbell, which is in the One hundred and twenty-eighth United 
States Report, 1. In the next to the last paragraph in the opinion, 
which is by Mr. Justice Grey, the English law is st^U^ed. I want this 
paragraph to be in the record. It is not very long, and perhaps I had 
. better read it to you. 

Mr. RowE. When was this opinion rendered ? 

Mr. Dean. This was in 1892. 

Mr. Miller. 1892. 

Mr. Alexander. I would like to have the record proceed in some 
order. 

Mr. RowE. We would like to have it ; there may have been changes 
in the law. 

Mr. Miller. Let me ask you one question. I am not acquainted 
with the English law 

The Chairman (interposing). There is no objection to that, Mr. 
Dean. 

Mr. Miller (continuing). But is there not a provision in the 
English law that gives the mortgagor the right to release or to subor- 
dinate his mortgage to the lien of a repair man at the instance of 
the captain or the agent of the vessel ? 

Mr. Campbell. There is no provision for repairs in the English 
law. 

Mr. Miller. What'< 

Mr. Campbell. The English law does not make any provision for 
repairs. 

Mr. Miller. Well, in my town — you know my town is only 60 
miles from British Columoia, where they have excellent docking 
facilities to repair ships, but British ships often come down to 
Seattle to be repaired. So, they go from where they can not get a 
lien to a country where they can of their own free choice. 

Mr. Edmonds. It is possible Canada has laws on the subject. 

Mr. Alexander. I would like for the admiralty counsel of the 
Shipping Board, who is to prepare a digest of the laws of other 
countries in this regard, to submit it in the form of a brief, so we will 
have it together in the record for reference. 

Mr. RowE. Mr. Miller, do you not want to correct part of the 
statement *? You do not mean to say that with an English mortgage 
on tlieir ships you can file a libel and get ahead of their mortgage? 

Mr. Miller. We could in our country, because it is tried in the 
district where the repairs are made. 

Mr. Edmonds. If you fear that she is going to leave your juris- 
diction you will libel her. 

Mr. Miller. The laws of the United States are such that if they 
stop here and later repairs are made on a ship and payment is held 
up, it may be done. 

Mr. RowE. To clear up a possible misunderstanding, I want to 
state that the water front of San Francisco is owned by the State 
and not by Japanese. 

Mr. Miller. I know that, but the Japanese have got hundred-year 

leases and have built wharves like any other company. They have 

heir regular wharves, regular berths. In California the State 
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owns the shore lands and controls the docks, but by a system of leasing 
there a steamship company acquires the exclusive right, prior right, 
to anybody for landing facilities of her ships, and a tramp has to pull 
out until the owners' ships leave. 

Mr. Edmonds. There is just one little thing I would like to 
straighten out, and that is Puget Sound is not the second port of the 
United States; Philadelphia is. 

Mr. Miller. 'Philadelphia ? 

Mr. Edmonds. We have got you there. 

Mr. Miller. However, I think we are a little bit ahead of you in 
some things. 

STATEHEHT OF HB. J. E. BABNES, BEPBESISHTIHO THE TOBD 
8HIPTABDS COBFOBATION, FHILABEIPHIA, PA. 

Mr. Barnes. Mr. Chairman, I represent the Todd Shipyards Cor- 
poration, the J. F. Dutree Corporation, a large shipbuilding corpora- 
tion, and the Ames Co. 

Mr. RowE. Mr. Chairman, I think we should allow Mr. Campbell 
to finish his statement now. 

Mr. Barnes. I would like to make just one little statement here. 
Those companies, along with the company represented by Mr. 
Skinner, are the firms that built the ships during the war. 'ITiose 
companies built about 40 per cent of all trie ships you had, and they 
are protesting against this law. I suppose the Dutrees has the largest 
repair plant m the world. 

As I say, I have been here representing the shipyards before the 
Shipping Board since the day the Shipping Board was organized. I 
have never yet found them agreed on anything as to what they wanted 
to do. Only the other day they gave us a bill which they said was 
the proposed bill they were going to bring before the committee, but 
when we come to this hearing we find another bill that I have not 
had an opportunity to send to my people. I think in all fairness to 
these shipyards — although we are accused of being wild-eyed profi- 
teers, the record shows that we have not got our money yet— that 
we ought to have some time to get ourselves together and see just what 
we want on this bill from our side of it. Shipbuilders who are teal 
shipbuilders are against it. These men are long-headed, and they 
are not going to be against something which will help them. They 
ought to be in here to submit their side of the case. 

Mr. Edmonds. That is assuming. 

Mr. Barnes. We know this is purely a Shipping Board measure 
to sell their ships at a small margin, taking a large mortgage when 
they know that great numbers of those ships are going to immediately 
be in need of immense repairs. Oh, you know that, believe me! 
We built some of them, and I know, believe me well, they are going 
to need repairs. 

Mr. Edmonds. Didn't you build them right? 

Mr. Barnes. Yes; you bet. 

Mr. Alexander. On a cost-plus basis you can afford to wait a good 
while for your money and then be ahead. 

Mr. Barnes. We built them under Government supervision, with 
(Government inspectors. 

134511—19 4 
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Mr. Edmonds. Didn't you build them right? 

Mr. Barnes. Some of them are apparently springing leaks, not 
only my -ships, but all over the country. It was just one great big 
hoorah and hurry; we were great heroes during the war; we were 
doing everything that they said to do, getting a ship out in 15 days 
and throwing another one out in 20 days, and they had their inspec- 
tors to see whether the rivets were being driven or not; and I know 
of ships that will require twenty-five and thirty thousand new rivets 
put in them. Believe me\ when those ships' repairs are done it is 
going to cost as mucli as it did to build her. 

Mr. Alexander. And you fellows ought to be compelled to do all 
that work without cost. 

Mr. Barnes. Some of you fellows that aided and abetted us ought 
to be made to settle with us. 

Mr. Alexander. You did this way as much as you could to rob 
the Government. 

Mr. Barnes. It is not up to you people to accuse every man in the 
country of being a thief and a robber. 

Mr. Alexander. I never did, myself. 

Mr. Barnes. I want that to go in the record. 

Mr. Alexander. Bight here is your statement that the ships that 
you built would require tens of thousands and more of rivets because 
they were not properly built in the first instance. That is. the sum 
and substance of what you said. 

Mr. Barnes. I said that the requirements of the Shipping Board 
were met. If you put my statement in here — I have appeared before 
committees of Congress for, many years and I have listened to those 
fellows accuse everybody of steahng, of being thieves ; everybody but 
themselves are thieves. 

Mr. Alexander. I want that statement to go in the record and 
stay there. 

Mr. Barnes. Believe me, I will make my statement and put it in 
the record and have it stay there. 

Mr. Alexander. I want what you have already stated to ^o in 
the record and stay there. 

Mr. Barnes. You have it there. 

Mr. RowE. Do you want to make your statement over again ? 

Mr. Barnes. Yes. 

Mr. RowE. Go ahead. 

Mr. Alexander. I do not think we ought to proceed with this bill 
until we have the printed bill that the Shipping Board would like to 
have the committee consider, so that it may be subjected to legitimate 
criticism. 

The Cjiairman. If it is put in the record to-day it will be here 
to-morrow morning. 

Mr. Alexander. I regard this as of the utmost importance and I 
want to have every possible angle of this question considered. You 
can not do it in a rush, and for that reason I would suggest that we 
adjourn until next Wednesday. In the meantime will the counsel 
for the Shipping Board give me a copy of the bill to be introduced? 

Mr. RowE. I think it would be a good idea for Mr. Campbell to 

discuss his bill as he has drafted it. I think before we conclude this 

hearing, Mr. Alexander, it would be advisable to have Mr. Campbell 

tate the difference between the redraft and the bill we are now con- 

dering. 
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Mr. Alexander. But there are not enough copies of the bill to go 
around, and if he refers to it he can not refer to it by section and line, 
because his memorandum will not be applicable to the bill when 
printed, and you can not make an intelligent record. 

Ml*. Campbell. If I take this bill I have drafted now and go 
through it section by section it is not* going to take a great deal of 
time and it will give the gentlemen here a better opportunity to 
advise their clients what the proposed bill is. 

Mr. Alexander. Well, I am very sure that is true, if the record 
would be intelligible. 

Mr. Barnes. We are going on our own interpretation. 

Mr. Campbell. We are going to give Mr. Barnes all the chance in 
the world to do that. The Shipping Board is not going to foreclose 
you from a hearing upon this bill. 

Frankly speaking, I personally have drawn this. I have conscien- 
tiously tried to produce a measure that would meet the situation. 
I have taken the judgment of able lawyers and I want the judgment 
of the lawyers and the business men upon the bill, because I am 
inspired to get out something that will meet the situation along this 
line. 

Mr. RowE. Is this bill you want to introduce as amended by the 
Shipping Board? 

Mr. Campbell. Yes, sir. 

The Chairman. It has been introduced to-day. 

Mr. Edmonds. I move vou, Mr. Chairman, we adjourn to meet 
next Thursday at 10 o'cIock — ^to-morrow week. This bill will then be 
printed and you gentlemen will have had an opportunity to get ideas 
on it. We want to extend the hearings and go through them con- 
secutively. We do not want to wait for 10 days, two weeks, three 
weeks, afterwards for some interest to come in. We will hear the 
shipping interest in the East first, and by the time we have concluded 
with them the western men will be ready to give their views. The 
committee has no desire to work any hardship upon anybody. 

Mr. Alexander. I move you Mr. ChairiAan, that we adjourn this 
hearing until next Thursday at 10 o'clock. 

The Chairman. Are we going to hear Mr. Campbell this after- 
noon? 

Mr. Edmonds. Mr. Chairman, if it is the pleasure of this cominittee 
that Mr. Campbell be heard, I will withdraw my motion to adjourn 
until next Thursday at 10 o'clock. 

The Chairman. There is no objection, Mr. Campbell ; go ahead. 
Without interruption we will hear from Mr. Campbell. 

Mr. Campbell. I will take up the bill by sections : 

A BILL Providing for the recording of mortRajfes on vessels and notation thereof on cer- 
tiflcates of registry or enrollment and license; creating Jurisdiction in the courts of 
the United States for foreclosure of such mortgages, and providing procedure In con- 
nection therewith ; also providing for maritime liens upon vessels for necessaries, etc.. 
and their enforcement, and subordinating the same to the liens of mortgages ; repealing 
all conflicting acts ; and for other purposes. 

Be it enncted hy the fienate and House of Representatives of the United 
States of America in Congress assembled. That no mortgage on any vessel, or 
part or share of any vessel, of the United States shall be valid against any per- 
son other than the mortgagor, his or its heirs, administrators, executors, suc- 
cessors or assigns, and person having actual notice thereof, unless such mortgage 
Is recorded and indorsements are made upon the vessel's certificate of registry, 
or of enrollment and license, as hereinafter provided. 
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Answering Mr. Ash, this bill, by that section, would have nothing 
whatsoever to do with mortgage upon an unregistered or unenroUed 
licensed vessel, and manifestly the mortgage will not be valid unless 
it is recorded and the indorsements provided for by me are made. 

Sec. 2. That such mortgage shall he recorded In the office of the collector of 
customs where such v^sel is permanently registered, or enrolled and licensed : 
Provided, That if a permanent registry or enrollment and license has not been 
issued at the time of the execution of the mortgage, such mortgage shaU be re- 
corded in the office of the collector of customs where such vessel is then tem- 
porarily registered, or enrolled and licensed, and shall thereafter be recorded in 
the office of the collector of customs where, and at the time, such vessel is per- 
manently registered, or enrolled and licensed. 

That embodies a change. The suggestion was made to me by a 
New York lawyer that a situation might arise where a vessel was 
constructed, we will say, on the Great Lakes; that her home port 
would ultimately be New York; that as soon as she was launched 
and her papers were filed, she took out temporary papers on the 
Lakes and her permanent papers would not be taken out at New 
York until she reached the home port — the suggestion that you 
might want a mortgage upon the vessel to run from the time that 
the vessel was actually in the water, for instance, after she becomes 
water borne — so I attempt to provide that the mortgage shall be 
recorded where the temporary register is taken out, but that it shall 
be re-recorded at the place of permanent registry. So, from that 
time on that will be the base of operations, so far as the mortgage is 
concerned. 

Sec. 3. That the collector of custorae upon recording such mortgage, as here- 
inbefore provided, shall indorse upon the certificate of registry, or of enrollment 
and license, under which the mortgaged vessel is then operating, a notation set- 
ting forth the date and place of recording, the date of the maturity of the 
mortgage, the names of the mortgagor and mortgagee, and the amount of in- 
debtedness then secured by the mortgage, And which indorsement shall there- 
after be made by all collectors of customs upon each and every certificate of 
registry, or of enrollment and license, whether permanent or temporary, issued 
by them under which said vessel shall operate, until the mortgage is fully dis- 
charged. 

Supposing a mortgage was recorded on a vessel in New Yorkj and 
the vessel goes out under an enrollment and license to the port in 
New Orleans. The indorsement is to be made at New York on that 
enrollment. When she reaches New Orleans she clears for Liverpool. 
A certificate of registry will be issued at that place, this entry made 
on that certificate of registry at that place, so that at all times this 
entry will appear upon the ship's papers, and she can not proceed 
without those papers being on board. 

If at the time of such recording the morts/nged vessel is not in a port of the 
United States, or is in n port of the United States without the district In which 
such mortgage Is recorded, then the collector of customs recording such mortgage 
shall, upon the request of the mortgagor or the mortgagee, or his or their assigns, 
notify. In writing or by telegram, the collector of customs for the district in 
which the said vessel Is then situatwl, or if said vessel is not then in a United 
States port, the collector of customs for the district in which the said vessel 
shall thereafter first enter, of the recording of such mortgage and of the facts 
necessary to make the aforesaid Indorsement upon said certificate of registry, 
or of enrollment and license, and upon the receipt of such advice It shall be the 
duty of the collector of customs sf) notified, to indorse^ forthwith the aforesaid 
notation upon the certificate of registry, or of enrollment and license, under 
which the vessel Is then operating, or thereafter operates, and no clearance shall 
be granted without such Indorsement upon said certificate. 
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Under that provision it is absolutely impossible for the vessel to 
proceed without having such entries indorsed upon her certificates. 

The collector of customs shall, upon recording such mortgage, certify to and 
deliver one or more copies of such mortgage to the mortgagor, who shall place 
and retain one copy thereof on board sucli mortgaged vessel, and shall cause it 
to be exhibited by the master to any person having any business with such 
vessel, or the owner thereof, which may give rise to a maritime lien on such 
vessel. 

They will be the people who will be interested in the mortgage. 

Sec. 4. The collectors of customs shall, In books to be kept for that purpose, 
record aU mortgages as hereinbefore require ; record all certificates of partial 
payments or final discharge of the mortgage Indebtedness executed by the mort- 
gagee, and note the amount and date of such partial payments and the fact of 
final discharge upon the mortgage record; record the date on which any such- 
aforesaid notation of mortgage Is Indorsed upon any certificate of registry, or 
of enrollm^it and license; certify to the status of the mortgage record at any 
time ui>on the request of the mortgagor or mortgagee, or his or their assigns; 
and indorse upon the certificate of registry, or of enrollment and license, under 
w^hich the vessel is then operating, the amount and date of any partial payment 
and the fact of final discharge of the mortgage. If the mortgaged vessel Is not 
In a port of the United States, or Is in a port of the United States without the 
district in which said mortgage is recorded at the time of the filing of any such 
aforesaid certificate of partial payment, or of final discharge, then the collector 
of customs recording such certificate shall, ui)on the request of the mortgagor 
or mortgagee, or his or their assigns, notify, in writing or by telegram, the col- 
lector of customs for the district In which said vessel snail thereafter first enter, 
or the recording of such certificate of partial payments, or of final discharge, 
and ui>on receipt of such advices it shall be the duty of the collector of customs 
so notified to indorse forthwith upon the certificate of registry, or of enrollment 
and license, under which the vessel is then operating, or thereafter operates, a 
notation of the amount and date of partial payments, or the fact of final dis- 
charge. 

It seems to me that we have by those provisions a fairly complete 
system by which there will always be entered upon that vessel's 
papers the existence of the mortgage and the status of the mortgage, 
the fact of partial payments and the fact of final discharge. 

Set. 5. That it shall be the duty of the mortgagor to disclose to the mortgagee 
in writing prior to the execution of any mortgage the amount and character of 
any claim or liability constituting a maritime Hen upon the vessel to be mort- 
gage<l then know^n to such mortgagor, and any failure to make such disclosure 
or any Incurring by the mortgagor of any contractual obligation creating a 
maritime lien, other than for wages and salvage, after the execution of any 
such mortgage and before the mortgagee shall have had due opportunity to file 
the same for record and have the notation hereinbefore provided for indorsed 
upon the certificate of registry, or of enrollment and license, shall each be pun- 
ishable by a fine not exceeding $5,000, or imprisonment not exceeding five years, 
or both, in the discretion of the court — 

I put that in in lieu of the provision I had for the preferring of 
mortgages over prior maritiine liens where I require the notice, for 
this reason — that I think there ought to be a heavy penalty upon a 
mortgagor for any fraud. If the mortgagor comes to me and says, 
" I want to borrow $10,000 upon a ship, ' I ought to be protected by 
having imposed upon him a penalty by which he will disclose to me 
any maritime liens which may be in existence upon that vessel at 
that time and protect me against his incurring a contractual obliga- 
tion to impose a maritime lien between the time the mortgage is 
exercised and I can, by the exercise of due diligence, have it recorded 
in the customhouse and notice made. 
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Mr. GouLDER. You spoke this morning regarding the interpretation 
of wages. You used the word " wages " here. Don't you think we 
better insert in here the words " wages of the crew "! 

Mr. Campbell. Yes ; that might well be done. 

Mr. GouLDER. I call your attention in what you have just read 
to a difficulty arising out of the difficulty of a man recalling every 
lien. Current bills, he knows, are being incurred, but he does not 
know the amount of them ; and, then, as to what shall be " due op- 
portunity for filing." It will be left open to construction. Whether 
a period could be put on that; whether it would be wise to consider 
in that connection that the man might go on and create an obliga- 
tion, provided he gives notice of the execution of the mortgage to 
the person with whom he deals. Those are practical questions and 
wrinkles in the business. Could they be smoothed out somewhat? 
Have you anj^ suggestion to make in passing? I am not opposing 
your proposition for a moment, but simply calling these matters to 
your attention. 

Mr. Campbell. Those are wrinkles that have got to be ironed out. 
We will come back to that and I will discuss that with you. 

that any failure on the part of the mortgagor to place and keep a certified copy 
of any duly recorded mortgage on board the mortgaged vessel, or any failure 
on the part of the master to exhibit the copy of ^uch mortgage placed on board 
such \H*ssel to any person entitled to examine the same, shall each be punish- 
able by a fine not exceeding $n,000, and shall render the mortgage indebtedness 
immediately due and payable; tliat any failure of the collector of customs to 
rword any mortgage or certificate of partial payment or final discharge filed 
for record, or to furnish certified copies thereof pursuant to request of the 
mortgagor or mortgagee, or to forward to other collectors of customs the in- 
formation required to be furnished by sections 3 and 4 of this act, or to note 
upon the certificates of registry, or of enrollment and license, the indorsement 
requireil by sections 1, 3, and 4 of this act, shall each be punishable by a fine of 
not exceeding $1,000, and shall render the mortgage indebtedness imme<liately 
due and payable. 

Mr. BowE. Well, now, look here, you say there : " that the mortgage 
shall be immediately due and payable" — punishing the owner of a 
ship for the neglect of a United States official. 

Mr. Campbeli^ Yes, I am; but, it seems to me I have got to do 
that in order to protect the mortgagee. 

Mr. EowE. You might put in there that it would be due at the 
election of a mortgagee. " Shall render the mortgage immediately 
payable " are very strong words. 

Mr. Campbell. We might change it to read " shall render the mort- 
gage immediately due and payable at the option of the mortgagee." 

Mr. BowE. Yes; something like that. You do not want that 
mortgage to be due and payable because there are bonds out against 
it, unless there is something very bad happens. 

Mr. Campbell. The next section is section 6. The first five sec- 
tions of the bill deal with the valadity of the mortgage and the 
recording of it. Now, I go into the matter of procedure of fore- 
closure. 

Sec 6. That jurisdiction is herel)y veste<l in the district courts of the United 
States to impose any of the penalties herein before provided for, and to fore- 
close any mortprage recorded and noted uix)n the certificates of registry, or of 
enrollment and license, as hereinbefore provided, ui)on the maturity of any such 
mortgage, or upon default in any of the terms and conditions therein contained 
whereby the debt secured by such mortgage has become due and is unpaid. Suit 
'or such foreclosure may be commenced in any district court of the United 
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States in which the mort^ngnr, or any officer thereof, is personally served 
with process, or within which the vewsel is sitnatetl nnd the master of such 
vessel is served with process, and for such senice the said master is hereby con- 
stituted the agent of the mortgagor. In any such suit of foreclosure, the court 
may, upon the commencement of the suit, or at any time thereafter appoint a 
receiver and take and hold possession of the mortgaged property, and, after 
personal notice of sale to all parties known to have liens or encumbrances upon 
the mortgaged property and after such reasonable notice thereof by publication 
as the court may order, may cause the mortgaged property to be sold to answer 
for any Judgment that has been, or may be, entered in any such suit, and upon 
such sale being confirmed by the court, the purchaser of the mortgaged prop- 
erty shall thereby acquire absolute and unconditional title thereto as against 
all the world, and the United States marshal for the district in which such 
suit Is brought shall, upon order by the court, execute a goo<i and sufficient bill 
of sale, to said property vesting such title thereof in the purchaser. The 
proceecls derived from such sale shall be applied by the court to the payment of 
such judgment or judgments and costs as may be entered therein, and to the 
payment of any other liens or encumbrances upon the mortgaged property, for 
which intervention shall have been made, in accordance with their respective 
priorities, and the residue, if any, shall be paid to the mortgagor, his or its 
heirs, executors, administrators, successors- or assigns, as their Interest may 
appear. Such suit shall conform as nearly as may be to proceedings in per- 
sonam In admiralty, with the same rights of appeal and of review by the cir- 
cuit courts of appeal and the Supreme Court as In admiralty causes. 

Mr. RowE.* Just a moment. Please give us an idea of the len^h 
of time it would take under that foi-eciosure procedure to complete 
the work up to the sale. I must confess I am not at all familiar 
with the United! States admiralty courts. 

Mr. Campbell. I can not tell ; it is impossible to tell. 

Mr. RowE. Would it be between two and four months? 

Mr. Campbell. I can not tell exactly. It would depend upon the 
order of the courts. The court gives reasonable notice to all parties. 

Mr. RowE. That is entirely left to the court. You know, under 
our State laws you at least can tell exactly what you are to do ; you 
have got a code of laws. 

Mr. Campbell. What I contemplate under this bill is that the 
court probably would operate as nearly as possible under the pnvctice 
obtaining in admiralty cases. 

Mr. RowE. The time required in admiralty proceedings depends 
very largely upon the practice. I can not say what time it would 
require to foreclose that mortgage, but I think you will find that a 
foreclosure could be more readily handled in the State courts. I 
know that would be true in California. 

Mr. Ash. Your point is to give the mortgagor more time to 
come in. 

Mr. Campbell. I fully explained this morning my views as to 
the constitutional question that may be involved in that provision. 

Now, section 7 — from now on the next sections are modification 
of the present lien laws so as to subordinate the lien of the owners 
to the hen of the mortgagee in contractual cases. 

Sec. 7. Any person furnishing repairs, supplies, or other necessaries. Including 
the use of dry dock or marine railway, to any vessel, whether foreUn or do- 
mestic, upon the order of the owner of such vessel, or of a person by them or 
by him authorized, shall have a maritime Hen on the vessel which may be en- 
forced by proceeding In rem, and it shall not be necessary to allege or prove 
that credit was given to the vessel ; but such lien and all other nuiritlme liens 
arLsinj; out of, or created by, any maritime contract, except for seamen's wages 
and salvage, shall be subordinate to the lien of any mortgage filed for rtnrord 
in the office of the collector of customs and noted upon the certificates of regis- 
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try, or of enrollment and licenMe, as hereinbefore provided in 8ections 1, 2, 
and 3 of this act, and any vessel sold, under any such aforesaid lien arising 
out .of any such maritime contract, to pay the indebtedness secured thereby, 
shall be sold subject to, and such sale shall not Impair the security of, any 
8uch mortgage. 

Mr. Campbell. You see, under tliat section, supposing that the 
vessel was worth a million dollai-s and the vessel was mortgaged for 
$500,000, and the Todd Shipbuilding Co. did $100,000 worth of i-epair 
work on it and the bill was not paid, they would proceed exactlv as 
you would proceed to-day. You would file a libel against the snip, 
and in the enforcement of that lien in the admiralty court the vessel 
would be sold, but sold subject to the outstanding moilgage. If 
there was an equity in the vessel of $500,000 and your repair bill waa 
$100,000 the chances ai-e, and it seems to follow,' that you w^ould be 
in a position to protect youi-self, to buy your ship. 

Mr. Barnes. How would that protect us, because we buy the ship ? 

Mr. RowE. It does not affect the fii*st mortgage. It does not with 
our real estate. It is sold subject to the mortga^. 

Mr. Barnes. And buy the ship and we go mto the shipowning 
business ? 

Mr. Campbell. What would you do with ships with no mortgage 
at all? You would libel her and she would go up for sale. Some- 
body else would buy if you did not ? 

Mr. Barnes. We would be better off without tl^is $500,000 than 
with the handicap. 

Mr. Campbell. You would be jselling an equity in the ship to cover 
the mortgage. 

Mr. Barnes. We would not repair the ship and we would not go 
into it. 

Mr. Ash. I never saw a repair man that refused a job of business. 

Mr. Barnes. We have a way of getting it. If we did not have the 
other way of getting orders we would not take the job. 

Mr. Campbell (reading) : 

Sec. 8. The foUowing persona shall he presumed to have autliority from the 
owner or owners to procure repairs, supplies, and other necessaries for the 
vessel ; the manaj^lnp owner, ship's husband, master, or any person to whom 
the management of the vessel at the port of supply is intrusted. No person 
tortiously or unlawfully in possession or charge of a vessel shall have authority 
to bind the vessel. 

That is the same as the law to-dav. 

Section 9 is substantially the same. It reads: 

Sec. 9. The oflicers and agents of a vessel specified In section 8 of this act 
shall be taken to include such officers and agents when appointed by a charterer, 
by an owner pro ba<* vice, or by an agreed purchaser in possession of the vessel, 
but n<ithing in tlds act shall be construed to confer a lien when the furnisher 
knew, or by exercise of reasonable diligence could have a.scertalned, that be- 
cause of the terms of a charter party, agreement for sale of the vessel, or for 
any other reason, the person ordering the repairs, supplies, or other neces,saries 
was without authority to bind the vessel therefor. 

Sk<\ 10. Nothing in this act shall be construed to prevent any person from 
waiving his right to a lien at any time, by agreement or otherwise, and this act 
sliall not be construed to affect the rules of law now existing, either in regard 
to the right to pn)ceed in rem or in i>ersonam or against a vessel, or in regard 
to the priority or rank of lien.s, other than as herel)y provided with resfiect to 
mortgages. 

I think that answers Congressman Miller's objection. 
Mr. Barnes. Would that answer his objection? 
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Mr. Campbeix. I can not see why if the Congress of the United 
States has the power to enact this statute, describing a lien or mort- 
gage, how it shall be created, why it can not provide how that lien 
shall be waived. It says : 

Nothing in this uct shall be construed to prevent any person from waiving his 
right to a lien at any time, by agreement or otherwise, etc. 

Mr. GouuJKR. As I understood Mr. Miller's contention, it was 
this : The mortgage, of course, is an instrument in writing and duly 
acknowledged, and that an instrument modifying its teims or sub- 
ordinating it to another lien, making the other lien first, would have 
to be of the same dignity, something along that line. 

Mr. Campbell. That is right. That may be true, under common 
law. It may be true under the statute of a State, but if Congress 
has the power to create the lien. Congress has the power to say how 
that lien shall be waived. 

Mr. GouLDEK. I cite that contention, but you are undertaking to 
obviate the difficultv in this wav. 

Mr. EowE. Maybe it would act as by extension of mortgages in 
the city of Xew York. If you don't have the sale and all these other 
qualifications of the instrument that you extend, or buy, you would 
not require it; nevertheless the courts will enforce your extension 
if it be not based on a paper in writing in wliich you agree to extend. 
If you imdertook to foreclose, the courts will say, " No; you can not 
do it; you have already extended it." 

Mr. Alexander. You might, by a certain course of conduct, estab- 
lish this for a lien against subsequent ones. 

Mr. RowE. If you lawyers get to drawing your mortgages right 
in different States, you will put a clause in there, a clause that will 
be required, for a cablegram or telegram, or whatever is necessary, to 
permit the mortgagee to waive his firet right. 

Mr. Campbell. Section 11 reads: 

Sec. 11. This act shall supersede the provisions of all State statutes conferring 
liens on ves.sels, in so far as the same pur|)ort to create rights of action to be 
4»uforce(i l\v prrK^eeilings in rem against vessels for repairs, supplies, and other 
necessaries, or wliich provide for recording or foreclosure of mortgages on vessels. 

Mr. Edmonds. You have a constitutional right to that point there. 

Mr. Campbell. I myself believe the bill is constitutional. Does my 
friend, Mr. Goulder, agree with me? 

Mr. (joulder. I suggested in my letters to you, when you were 
good enough to inquire, one of my offliand suggestions, whether the 
admiralty jurisdiction should be extended. 

Mr. Campbell. I do not think I am extending the admiralty juris- 
diction. 

Mr. Goulder. The difficulty, j)erhaps, on that line is this: Having 
a matter of contract, whether diversity of citizenship would not be 
required in order that the United States court could take jurisdiction 
at all, because in many of these cases both mortgagor and mortgagee 
are residents of the same State. Indeed, some of the statutes which 
deal with those mortgages and authorize the use of trust funds, 
which I happen to he familiar with, some of these statutes require 
that the trustee shall be a resident of the State, so that you would 
not have diversity in many cases of citizenship. Thev would not 
come in under that, but whether others have laws passed, there have 
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been revenue laws and pure-food laws and other laws, we are begin- 
ning with the subject^ for giving the Federal court jurisdiction, I have 
not, as I told you in my letter, had time to look it up. I think it 
ought to be carefully considered. 

Mr. Campbelx.. As I explained to you this morning, my views are, 
first, that I am not vesting the jurisdiction to foreclose these mort- 
gages in the admiralty courts. 

Mr. GouLDER. That was my reading of your bill. 

Mr. Campbell. But I do not believe that is what I have done. It 
is to vest it in the Federal courts, not stating the admiralty. 

Mr. GouLDER. That was my understanding of the bill, as I read it 
first. 

Mr. Campbell. Article III, section 2, of the Constitution, provides 
that: 

The judicial power shnll extend to nil canes In law and equity arising under 
this (Constitution, tlie laws of the United States, and treaties made, or which 
shall be made, under their authority ; to all cases affet'tins ambassadors, other 
public ministers, and consuls: to all cases of admiralty and maritime jurisdic- 
tion; to controversies to which the Tnited States shall be a party; t(» contro- 
versies between tw(» or more States, between a State and citizens of another 
State, between citizens of diflfeivnt States, •   

So I say the authority to conduct foreclosure proceedings arises by 
virtue of the fact of this Federal law. 

Mr. Goulder. Independent of citizenship. 

Mr. Campbell. And not dependent upon congressional enactment. 

Mr. Goulder. There is one other suggestion I want to make, if you 
are taking this under advisement. That is in section 11. t'or 
strictly land contracts — to use an ilhistration, a building contract, — 
there is, of coui*se, no lien in admiralty, any jurisdiction of any char- 
acter in personam or in rem in admiralty, and the courts have held 
that as to such liens where there is a maritime law, a watercraft law^ 
in the State, providing for the enforcement in rem, it is permissible 
for the State court to enforce that, although it is an admiralty 
remedy, the idea being that the admiralty, having no jurisdiction 
whatever, it does not concern itself with what kind of remedy the 
State court proposes to use in the matter. Of course, where the con- 
tract itself is maritime and the admiralty law itself furnishes a lien 
for supplies, et<r., in the court, the contract is of a maritime charac^ 
ter, the State statute furnishing such a lien, the admiralty enforc- 
ing it. 

Mr. Campbell. Yes. 

Mr. Goulder. And we say in respect to that, the State court can 
not enforce it by admiralty remedy because that is not true in the 
purely nonmaritime contract. Now^ what would become of those 
under this statute? I recommend you consider that. 

Mr. Campbell. When you say those, just what do you mean? 

Mr. (lOULDER. I mean the purely nonmaritime claims, building 
claims, for example, where there is no means of enforcing it in ad- 
miralty as a lien ; there is the means under the State watercraft law 
to enforce it in rem as a lien by proceeding 

Mr. (Campbell (interposing). I think I catgh what you mean. 

Mr. Goulder (continuing). Where would that character of non- 
maritime lien, nonenfoireable in admiralty by any means, land under 
section 11? You remember in the Rumble case the chief contention 
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was as to the rank of the admiralty lien, as compared with the State 
lien on a maritime contract. Some courts held that the State lien 
was subordinate ; some one that they were of equal legal rank ; in some 
the contention was made that the mortgagor was subordinate to the 
maritime lien but superior to the lien given by State statute. The 
Supreme Court straightened that out by putting these State liens in 
admiralty matters and forcing admiralty on a parity, and both 
superior to the mortgage, which is just the question. I have not had 
a chance to study it that I would like, 

Mr. Campbell. I do not know that I can answer that offhand, 
until I read through this more carefully. I may say this, that upon 
that theory that I feel that I have gotten away from tne decision in the 
Pennoyer t\ Neff case ; by providmg that a foreclosure may be had 
where I can reach this vessel and serve the master. That is detail I 
will have to look up. It is just exactly this kind of suggestions tJiat 
I want out of the admiralty lawyers, because all of us combined ought 
to be able to trace this down into as good a bill as we can get. Mr. 
Goulder has been very good to make several suggestions, which 1 
think he finds are embodied in the bill now. If I might suggest, Mr. 
Chairman, I see you have a copy prepared for introduction ; if I may 
go over it again, I will take up one or two points. I will give it to 
you to-morrow. 

The Chairman. That will be all right. 

MB. J. B. CAETEB, BEPBESENTINa THE SEINNEB-EDDY 

COBPOBATIOXr, SEATTLE, WASH. 

Mr. Carter. The Skinner-Eddy Corporation are engaged in ship- 
building, and also have a dry dock and repair shop. I might say m 
regard to ships that they built that I do not believe any of them are 
among those that are going lo fall to pieces within a short while. 

But what I want to ask Mr. Campbell, if I may, is let us suppose 
that the ship is injured or damaged going over to a foreign port and 
is repaired at the foreign port. I understand, of course, that the 
law of the foreign country would apply in that case, and the repair- 
man would have a lien there prior to the lien of the mortgagee. 

Mr, Campbell. If he went to England, he would not have it. 

Mr. Carter. In every country except England. 

Mr. Campbell. I do not know whether that is true or not. I think 
Mr. Carr said it would not be true in Norway or Sweden. 

Mr. Carter. Assuming that in the country in which the ship was 
repaired, that the repairman had a lien prior to the mortgagee, then 
m that case and in that country the repairman would have a lien 
prior to the mortgage; would he not? 

Mr. Campbell. That would seem to be the case. 

Mr. Carter. That would give the citizens of that country a greater 
right than citizens of our own country. 

Mr. Campbell. But the United States can not now make laws that 
are going to govern all the world. 

Jkft-. Carter. That would be the practical effect of your law. The 
security, as a matter of fact, may be fallacious because that ship majr 
be injured or damaged on its way to a foreign port, and might be 
repaired at the foreign port and the mortgagee would lose his security 
in that way. 
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Mr. Campbeix. She would be insured in that way against maritime 
disasters. 

Mr. Carter. If insured against all those things, what has that to 
do with securing the mortgagee? Why would not that protect the 
mortgagee as well as the repairman where the repairs are made in a 
foreign port? 

Mr. Campbell. Because there are repairs made on vessels that are 
not protected by mortgages. For instance, no owner of a vessel is 
going to repair his vessel m a foreign port unless he is forced to do it, 
unless he has the credit or has the money with which to pay for these 
repairs. Has he usually? 

Mr. Carter. I do not suppose he has. 

Mr. Campbell. Of course not. He is not going to do it. If your 
vessel gets into a casualty across the water in a collision, and is 
property protected against it, and the mortgagee sees he is protected 
Tor his mortgage, then that insurance would protect against liability 
of collision ; but supposing that the vessel deteriorates so that it needs 
a general overhauling and the owner wants to spend $25,000 on it, 
or perhaps he will expend the money in American yards, not in 
foreign yards, unless he has the mon^ to pay the bill so his vessel is 
not libeled. It is to meet that situation very largely that the bill is 
drawn. 

Mr. Carter. Where it is only a question of repairs, do you think 
he would expend his money in a domestic yard ? 

Mr. Campbell. He will, unless you charge him more than the 
foreigner does. That is your business, to get the contract. 

Mr. Carter. If he did not have the monev he would not have his 
ship repaired in the domestic or foreign yar^. 

Mr. Campbell. No ; not unless it is a casualty where he has got to 
have it. 

Mr. Carter. The practical effect of it is to give the repair man a 
greater right in the foreign port than the repair man in our country. 

Mr. Campbell. It gives him a lien; yes. But as I sav to you, if 
you are going to get your money you do not care, do you f 

Mr. Carter. No. 

Mr. Campbell. If your vessel is in collision and is damaged, re- 
sulting from a collision, and has to be repaired, and is properly pro- 
tected in insurance, there will be no difficulty for the owner of that 
vessel in satisfying the repair man that he is going to get his money 
from that ship, because he has the protection of the insurance policy. 
If the vessel is to be repaired in the foreign yaixi, the owner is not 
going to repair that vessel and let her be sold and the owner be forced 
to foreclose that lien ; he is going to repair there, undoubtedly, if he 
has the money; or if she has been in a collision where she has to be 
repaired, and then he has the insurance money, the protection of his 
insurance. If the repairs he is going to make are small, ordinary 
repairs and wear and tear and upkeep, he is not going to make them 
in a foreign yard in preference to this country, unless the repair 
men in this country will not do the work as cheaply. If the owner is 
voluntarily going to have his ship repaired in the foreign yard, that 
owner is going to see he has money to pay the bill before he under- 
takes the repairs. That is the practical working out of it. 

Mr. Carter. Is it true or not among foreign yards the repairs 
could be made cheaper than the American yards ? 
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Mr. Campbelia. You say they canf 

Mr. Carter. From what you say he would go into the foreiga 
yards to have the repairs made. 

Mr. CAMPBELXi. Not unless he could have them made cheaply. 

Mr. Alexander. He would not have them made unless he had the 
money to pay them. 

Mr. Carter. Then the foreign repair man would have a greater 
riffht than our own repair man. 

Mr. CAMPBEUi. Technically, yes; but if you analyze this business 
transaction, it is not of especial advantage to him at all. Of all of 
the ships Skinner & Eddy have repaired, how many times have you 
enforced a lien in the admiralty court? 

Mr. Carter. I do not know that they ever enforced a lien. 

Mr. Campbell. I venture if they opened their books, not one-tenth 
of 1 per cent of the bills for repairs were foreclosed in the admiralty 
courts. 

Mr. Carter. You may take our court record every morning in 
Washington and find where mechanics' liens are filed. They rarely 
foreclose the suit, but the party f umi^ing the material has the right 
and the mere fact he has the lien induces somebody to raise the money 
and pay him. It is a protection that the party making the repairs 
has. lie may not have to foreclose and enforce the lien, out if he has 
the protection, and the owner of the ship, the mortgagee, knows he 
can foreclose it and enforce it, he is going to raise the money and pay 
them. 

Mr. Campbell. It is a club to make him raise the money and pay. 

Mr. Carter. Certainly it is a protection for the man who furnishes 
the labor and material on the snip. 

Mr. Campbell. It is a club to force him to pay that bill and not a 
remedy which you expected to use by foreclosure proceedings to 
enforce your lien. 

Mr. Carter. That is true of any lien. 

Mr. Campbell. You have that same club here. If there is an 
equity in the ship to cover your repair bill, you may still act and libel 
that vessel or else it has to lav idle at the wharves. 

Mr. Carter. Why should a man make repairs which necessarily 
inures to the benefit of the mortgagor and place that vessel in com- 
merce? Why should he bear a greater burden than the man who is 
making the lien in the first place ? 

Mr. Campbell. He should not, but the mortgagor should have a 
voice in it. If the mortgagee is willing, he should have that right; 
then he can consent to it under this bill. But the mortgagee having 
to put the large amount of money into the ship ought to have a voice 
in saying whether somebody else could insure and acquire a lien 
superior to himself. You would not invest your money in a lien 
under those circumstances. 

Mr. Carter. It is true that when a ship is sold in auction, it ordi- 
narily brings a smaller price than at private sale? 

Mr. Campbell. I do not think you can say; that is, at the way 
ships to-day are selling. 

The Chairman. It is my experience you can get more at auction 
than anybody ever got at private sale. 

Mr. Carter. If the mortgagee wanted to, he could refuse to allow 
the repairs to be made and lorce the ship to be sold in damaged cod- 
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dition and thus freeze the mortgagor out of his own share in the 
ship. Is that true? • 

Mr. Campbell. The mortgagor does not have to repair his ship if 
he does not want to. 

Mr. Carter. That the mortgagor wants his ship repaired, and the 
mortgagee refused to give his consent, he could force the sale of the 
ship. 

Mr. Campbell. No. 

Mr. Carter. He could foreclose the mortgage. 

Mr. Campbell. Not unless his mortgage provides it. 

Mr. Edmonds. Is there anything in law which we can change to 
prevent you being forced to repair ships? You talk as if you were 
forced to repair snips. 

Mr. Carter. Not at all. 

Mr. Edmonds. If there is anything in law which you want 
changed, we will change the law. 

Mr. Carter. The mortgagee has an interest in the ship and he 
would want the repairs. The public has an interest in the ship 
because they want the ship kept m commerce. 

Mr. Edmonds. Let the mortgagor and owner interested guarantee 
the price of repairs. 

Mr. Carter. But the mortgagee may say, "I will not allow the 
repairs to be made. I will not allow your lien or waive my right." 

Mr. Edmonds. You do not have to repair ships. 

Mr. Carter. He may say, " All right, I am going to sell the ship 
to sell my mortgage." 

Mr. Edmonds. In about two or three years there will be ships laid 
up nobody will want. 

The Chairman. Is there anything further? 

Mr. Campbell. Mr. Edmonds, did Senator Jones say to you he 
would leave the consideration of the mortgage bill to this committee 
rather than to his committee? 

Mr. Edmonds. Yes. When I told him we were going to start 
hearinirs this week, he said that he would leave this matter to us and 
they might take it up later. 

Mr. fiouLDER. What effect, if any, would the law, should it be 
passed, have upon existing mortgages — so they would have to con- 
form to it, or what? 

Mr. Campbell. I thought of that, but I have not given it careful 
thought, because we do not know whether or not it was desirable to 
attempt to interfere with this at the present time. I think unless 
I knew the terms and conditions of these mortgages I might be inter- 
fering with established rates. I have my doubt as to the advisability 
of attempting to change their status to-day. 

Mr. GotJLDER. I think you will find a very strong and reasonable 
desire on anything so deep-seated and far-reaching as this to have 
things made as plain as possible to avoid, if possible, any necessity 
of construing the law. 

Mr. Campbell. That is right. 

Mr. GouLDER. If it is possible to make a law that will cover the 
point so that they will not require any construction, there would not 
be room for dispute. That is a hard thing to do. 

Mr. Campbell. What I have got to do is this. As soon as this bill 
is- printed I will secure copies and send them out to the admiralty 
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lawyers and ask them to give it a careful scrutiny and come to Wash- 
ington prepared to submit all criticisms and suggestions so we can 
make a bill, because we all want to get out as nearly a perfect meas- 
ure as we can, and I do not believe it is within the province of any 
one man to draw a perfect measure. That is what I think. 

Mr. GouLDER. -Anybody knows that who has tried to draw a 
statute on an intricate subject. 

The Chairman. I have a large number of telegrams and letters on 
these bills I would like to file, without any objection. 

Mr. RowE. Do we want them ? I have 12 or 15, a good deal alike, 
and thought when we got this new bill I would send a copy with a 
notice to the people who sent me the telegrams naming the hearing 
for next week. 

Mr. Alexander. I think it would be all right to hold them up for 
the present, and before the hearings are closed, however, the cnair- 
man might select out of the telegrams one or two or three which 
cover the objections urged in all or them and put those in the record, 
and say, other telegrams to the same effect have been received, giving 
the names. 

The Chairman. I would like to do that. We will adjourn until 
a week from to-morrow at 10 o'clock. 

(Thereupon, at 4.20 o'clock p. m., the committee adjourned, to 
meet again Thursday, September 4, 1919, at 10 o'clock a. m.) 
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Mr. Robert A. Dean, appearing as heretofore noted ; Mr. R. G. Bick- 
ford, general counsel ; Mr. F. J. Gauntlett and Mr. G. S. Ferguson, 
representing the Xewpoi-t News Shipbuilding '& Dry Dock Co. ; Mr. 
H. Alan Dawson, representing William Ci-amp & Sons Ship & En- 
gine Building Co., of Philadelphia; Mr. Willard M. Harris, attor- 
ney, of Philadelphia; Mr. Robert Walker, attorney, of New York; 
Mr. Henry C. Hunter, counsel for the New York & New Jersey Dry 
Dock Association ; Mr. J. B. Carroll, representing the Atlantic Coast 
Shipbuilders' Association ; Mr. J. Dexter Crowell, attorney, of New 
York; Mr. J. E. Barnes, representing the American Shipbuilding 
and Dry Dock Co., of Seattle, J. F. Duthie & Co., of Seattle, and the 
Todd Shipyard, of New York ; Mr. W. S. Doran, president of the 
Alberger Pump & Condenser Co., New York; Mr. Malcolm D. Web- 
ster, attorney, representing the New York Ship Building Corpora- 
tion; Mr. George L. Burr, manager, bond department, Guaranty 
Trust Co., of New York ; Mr. C. A. McAllister, vice president, Ameri- 
can Bureau of Shipping, New York; Mr. Ernest Stavey, represent- 
ing the New York Boat Owners' Association, of New York, and the 
Gulf Association of Vessel Owners, of Galveston, Tex. ; Mr. George 
W. Dalzell, Washington, in behalf of Harrington, Bigham & Eng- 
lar, of New York, representing the National Board of Marine Under- 
writers ; Mrs. Charles F. Quantrell, of Murray, Prentice & Howland, 
counsel for the Equitable Trust Co., of New York; Mr. Harry 
Goulder, Cleveland, Ohio, representing Lake shipping interests; Mr. 
Wilmot R. Evans, jr., representing the Winnisinmet Ship Yard 
(Inc.), of Boston, and vice president of the New England Dry 
Dock & Ship Repair Association, of Boston ; Mr. Charles W. Crane, 
ti-easurer of the New York Boat Owners' Association ; Mr. Pierre M. 
Brown, representing the Investors Mortgage Co., of New York, the 
New York Boat Ownei's' Association, New York, the Gulf Boat 
Owners' Association, Galveston, Tex., and the Morse Dry Dock & 
Repair Co., of New York; Mr. J. C. Reichert, president of the 
Reichei-t Towing Line (Inc.) , Brooklyn, N. Y. ; Mr. lElisha Webb, jr., 
representing Elisha Webb & Son, Philadelphia; and Mr. Jacob C. 

as 
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Reichert, treasurer. New York Tow Boat Exchange (Inc.)^ X^ew 
York. 

The Chairjian. Mr. Campbell, we will hear vou in explanation 
of H. E. 8873. 

STATEMENT OF ME. lEA A. CAMPBELL— Besumed. 

Mr. Campbell. Mr. Chairman, I do not know that I can add any- 
thing to what I have already said regarding the bill, except it niiffht 
be better, perhaps, for me to repeat briefly what I went over the other 
day. 

Mr. Edmonds. Could you not tell us the particular changes between 
H. R. 8873 and 8842; or do you want to so ahead and explain 8873? 
I think there are more people here, and it might l)e better to ex- 
plain it. 

Mr. Campbell. All right. 

Mr. Edmonds. I think it would be wtII to go over it section by 
section so as to call attention to what the bill is. 

Mr. Campbell. I may say, notwithstandinjp: the wit of my friend 
Barnes, that I have more changes to suggest in the bill. I think anv 
lawyer who tackles a* problem of this sort will appreciate the diffi- 
culty of getting something that is entirely satisfactory to all who 
believe in the principles of the measure, and I have be^n doing the 
best I could with it. 

Since the hearing last held, I have sent out about 50 copies of what 
is now bill 8873 to all the people I knew who could give me any 
assistance in framing it. Some of them are here, and I believe the 
committee will welcome anything they may have to offer which will 
bring forth a proper measure. For the benefit of those who were 
not here before, 1 may say that this bill was drawn originally as 
part of the plan which IVtr. Hurley announced as the plan under 
which he hoped to be able to dispose of the Government-built ships 
to private ownership. 

There are two objects, two purposes, in view: First, but least 
important, in my judgment, to give the Government a better security 
in the mortgages it is going to take back on the vessels which it is 
selling and will sell on the deferred -payment plan; secondly, to give 
ships mortgages, in general, a letter security value, so as to make 
possible the more general quotation of that class of security. From 
the contact I have had with those who invest in such securities, I 
am firmly convinced you are never going to be able to float, to any 
extent, vessel mortgages unless there is some such bill as this passed, 
which wnll give such mortgages a better legal standing than they 
have to-day. You all know that a mortgagee simply comes ahead of 
the owner; a mortgagee of a vessel stand one degree ahead of the 
creditors of the owner but is subordinate to all of the liabilities which 
give rise to maritime liens. 

I also believe that all who have given serious consideration to the 
problem which has arisen through the construction of the Govern- 
ment ships, believe that those ships can be best and most economically 
handled, in the interest of the country at large, under private owner- 
ship and private operation. And it is my personal opinion that you 
are not going to be able to attain that unless some bill along this line 
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is passed, because you are not going to be able to interest capital in 
ship securities otherwise. 

In brief, those are the underlying motives and objects of this 
measure. We are seeking to attain something which will accomplish 
these objects. Taking up the bill section by section, if I may, to 
explain it to you, I am gomg to read it : 

That no mortgage on any vessel, or part or share of any vessel, of the United 
States sliall be valid against any person other than the mortgagor, his or its 
heirs, administrators, executors, successors, or assigns, and persons having 
actual notice thereof, unless such mortgage is recordetl and indorsements are 
made upon the vessel's certificates of registry, or of enrollment and license, as 
hereinafter provided. 

The present law provides that no mortgage, or bill of sale, or 
hypothecation of a vessel shall be valid unless it is recorded in the 
office of the collector of customs where the vessel is registered or en- 
i-olled. I took that portion of the present law and added to it the 
requirement of the indorsement upon the certificate. The object of 
the indorsement is to give a ready means of information to those who 
may repair the vessel or transact business upon the credit of the 
vessel, to afford means to them by this indorsement, so that the ex- 
istence of a mortgage can be readily ascertained by an inspection of 
the h!;ip's papei*s. Now, I would suggest that that section be changed 
to read this way: "That no mortgage covering the whole of any 
vessel." 

It reads now : " On any vessel, or part or share of any vessel." 

I suggest that change for the reason I understand on the New 
England coast vessels are verv generally held in shares, frequently 
as low as one one-hundred-and-twenty-eighths. 

The Chairman. Yes; as high as one one-hundred-and-thirty- 
seconds. 

Mr. Campbell. It has been suggested to me, and I think with 
very great force, that to have the statute applicable to those vessels 
and require that their mortgages should all be recorded and indorse- 
ments made upon the certificates, would give rise to an impossible 
situation. If there were 64 shareholders in a vessel, and each one 
mortgaged his share, and the indorsement had to be made upon the 
certificates of enrollment, you can see that the certificate would 
soon become encumbered, and if there was a default under any one 
mortgage, you might meet with very great difficulty in getting 
jurisdiction for foreclosure under this bill. So I think the purposes 
of the bill will be served if we eliminate mortgages of any share or 
paii: of the vessel and simply make it cover those cases where the 
entire vessel is mortgaged. 

Mr. Chindblom. Then, you would strike out the words " or part 
of share of any vessel " ? 

Mr. Campbell. Yes; so I should make it read, "That no mort- 
gage covering the whole of any vessel of the United States " shall be 
valid unless recorded. 

Mr. BiCKFORD. Isn't a mortgage of the whole of a vessel a mortgage 
of any part or share. 

Mr. Campbell. Yes; and a mortgage of any part or share is a 
mortgage on the whole. 
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Mr. BiCKFORD. Suppose a mortgage is placed on all the shares of 
a vessel, that there were 132 shares and there was a moitgage on all 
of the shares, or a mortgage on 131 shares, or 100 shares? 

Mr. Campbell. Suppose that is true, you see in order to get juris- 
diction under this bill for foreclosure, and I think it is essential, 
there will have to be an attachment of the vessel. Now, suppose 
there is no difference between mortgaging 63 shares out of 64 than 
there is of mortgaging one — suppose that you mortgage five shares : 
In order to get jurisdiction in the Federal courts you would have 
to attach. Now, if you were to attach the five sixty-fourths, you 
would tie up that vessel and thereby you would be doing very great 
injury to the balance of the 69 shares or whatever it might happen 
to be. 

Mr. BiCKFORD. I am not inimical to the bill ; I simply wish to bring 
out exactly what is in here, with the purpose really of directing the 
attention of the gentleman to the conditions which would arise in 
various mortgages on shares in a vessel, as to whether they should 
take the priority which is contemplated by this bill, or whether tho 
priority which is given by this bill should only accrue when the en- 
tire vessel is mortgaged in a single transaction. 

Mr. Campbell. What I have now is that priority shall only take 
place when the entire vessel is covered. That should include, in 
my judgment, a situation where all the shares in a vessel were mort- 
ga^d. 

Mr. RowE. Along that line, should we not have some provision in 
here as to what procedure would be necessary if a corporation wanted 
to put a valid mortgage on the property of a corporation. 

Mr. Campbell. What do you mean. 

Mr. RowE. In real estate, for instance in the State of New York, 
and in most of the States of the Union, there is a provision that the 
corporation can not mortgage its real estate except with the consent, 
say, of two-thirds. In some cases it is 50 per cent of the stock and 
in other cases it is the consent of two-thirds — a written consent, or 
the adoption of a resolution at a stockholders meeting as to the right 
to mortgage the property. Now should there not be some such pro- 
vision in an act like this that is covering the propertv of a corpora- 
tion? 

Mr. Campbell. My own judgment would be that is something that 
should be left to the corporate control. 

Mr. Alexander. Take the shares of the vessels to which you refer : 
Are those companies, or the parties who own the vessel, incoroorated 
as a company and do their shares represent their interest in the com- 

panv? 

Mr. Campbell. Substantiallv. It is a tenancv in common. 

Mr. BiCKFORD. In your division thei-e could be 132 different people. 

Mr. RowE. I am not talking of that case ; I am talking of the cor- 
poration. 

Mr. Alexander. If the vessel is owned by 132 people, the 132 
would have to join in the mortgage? 

Mr. BiCKFORD. Or execute 132 mortgages. If each man is the 
owner of a one one-hundred-and-thirty-second of the vessel, he can 
mortgage that one one-hundred-and-thirty-second. 

Mr. Alexander. Before the whole vessel could be mortgaged, the 
132 would have to join in the mortgage. 
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' Mr. BiOKFOAD. Undoubtedly. 

Mr. Alexakder. Hence it may result in this that where parties 
want to avail themselves of the privileges of this act, they will have 
to incorporate. 

Mr. BiCEj'ORD. They should incorporate the company or deal as a 
whole. In other words, it seems to me this bill should not attempt 
to give priority to any mortgages which do not purport to be a mort- 
gage of the entire property. 

Mr. AiiEXANDER. That is true. And then, of course, if they have 
shares in the company, they can hypothecate those shares for a loan, 
subject, of course, to an incumbrance on the entire property. 

Mr. BiCKFORD. It would not take the priority which this act gives. 
This act gives priority in order to encourage not the chicken-feed 
financier who puts money in this, that, or the other little bank, or 
who loans it to the 131 or 132 separate interests in the ship, but to 
financial people generally. 

Mr. Alexander. Yes. But in this instance it is to induce men 
with means to invest in the vessel property itself? 

Mr. BiCKFORD. Yes; the ship itself; the whole ship. 

Mr. Alexander. I think that is correct. I think that amendment 
is very desirable. 

Mr. Edmonds. Mr. Campbell, would not this bill, or a bill like it, 
if it is passed, greatly tend to prevent the sale of ships in one one 
hundred thirty-seconds or one one hundred twenty-eights, or what- 
ever it may be ; would not a man buy in the mortgages instead of the 
ships ? 

Mr. Campbell. I have no opinion on that at all. Out on the 
Pacific coast are so-called steam schooners or lumber-carrying vessels. 
Many of them are held in shares. *I understand that is true also 
of the Atlantic coast. Now, you deal with those shares just like 
you would deal with any other "property interest. 

Mr. Edmonds. The natural result of a bill of this kind would be, 
if any man wanted to go into the shipping business and had to 
mortgage his ships, that he would incorporate a company ; and the 
result would be there would be no mortgaging of shares. 

Mr. Campbell. I think probably this bill would have the effect 
of driving the holders of ship property into a corporate form of 
organization, rather than desuing with it in share holdings. Of 
cour^, that is quite general now; it is only these few localities or 
rather restricted business investments where you find the old custom 
of holding in shares exists. It is done in the New England coasting 
trade and their small number of fishing vessels, and in our coasting 
trade out here. 

Mr. KowE. That could be and will be very often overcome, and 
very easily overcome, frequently, by their putting a mortgage on 
before they put it into a share-holding proposition; so that the 
shares wilfbe subject to the former mortgage. 

Mr. Campbell. Yes ; but if the managing owner of any one of those 
vessels thinks he should finance it by a mortgage, as Judge Alex- 
ander suggested, he has to get all the shareholders to join in the 
mortgage. 

Mr. BiCKFORD. Would it not meet the objection if the priority 
which this bill gives is accorded only to mortgages on the whole 



68 MOBTGAGES AKD UEKS OK VESSELS. 

ship. That would encourage the 132 separate owners to incorporate 
and allow the bill to deal with a single owning entity, a single owning 
mortgagor ; whereas if you scatter the bill, you will have a situation 
in which the cooperation of 132 people in respect to a single ship will 
be necessary, br a very large proportion of them ; but you will auto- 
matically cover the situation if you give the priorities of the bill only 
to a single mortgage. 

Mr. Ai^xANDER. For the purpose of financing vessel property — a 
man might own a number or shares in a ship and he might want to 
build a home and mi^ht want to raise money for that purpose and 
mortgage his interest m that ship, but that is not the purpose of this 
bill. This is to provide money with which to purchase ships, and 
not American homes. 

Mr. GAtTNiTiETT. This provision could easily come under this bill, 
that instead of subscribing for sixty-fourths they organize a com- 
pany for $200,000, and then subscribe to stock in that corporation 
representing a sixty-fourth of the vessel. Then if they have to bor- 
row money, they can borrow money as a whole. 

Mr. Albican OER. And then the authority to execute a mortgage 
on the vessel property would depend on the law of the State, of 
course, in which they are incorporated. 

Mr. BicKFORD. I take it that this bill, do you not tliink. Judge 
Alexander, would take precedence of the law of the State ? It is a 
policy of the United States, laid down with the purpose of forward- 
mg the interests of the United States, by providing a law which is 
essential to the formation of a fund whict will enable vessel property 
to operate. That is a matter of national concern, and I do not be- 
lieve the States have anything to do with it at all. 

Mr. Au^xANDER. But the jjuestion Mr. Rowe raises is the question 
as to whether, if they had incorporated as a company, it would be 
authorized to execute the mortgage. 

Mr. BiCKFORD. This law would step in and, I think, grant the 
corporation authority to mortgage. 

Mr. RowB. And on a vote of the board of directors simply ? 

Mr. BiCKFORD. That might be a matter of municipal regulation, 
but there should be a number of provisions inserted in this bill 
whereby this would supersede any adverse powers of any State of 
the Union. A ship is not a ship oif any given State of the Union, but 
of the United States. The mortgage on that ship to which you »gen- 
tlemen will give priority will be 9ie kind of a mortgage that you 
choose to prescribe. Now, then, there may be a hundred classes of 
mortgages on a ship ; but if they want to get the priority afforded 
by this bill, and they all will, then they have got to make the kind 
of a mortgage you say they shall make; and if they do not make the 
kind of a mortgage you say they shall make then they do not get the 
priority, that is all. 

Mr. AoixANDER. The point Mr. Rowe raised is this : Who will be 
authorized to execute that mortgage, and ought the bill itself pre- 
scribe? 

Mr. Rowe. That is what I would like to know — should not the bill 
itself prescribe how the mortgage should be executed. Let me illus- 
trate by the laws of the States as to real estate : Some of the different 
States require 65 per cent, some 75 per cent; a written consent, filed 
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with the mortga^ or executed in the mortgage ; other States require 
simply a resolution of the board of directors, by a majority vote of 
the Doard of directors; other States require a 75 per cent vote of the 
board of directors in order to mortgage their property. Now, that 
applies to real estate, and should not something of the kind be pro- 
vided here? It has been thought by most of the States that tliey 
should require something more than a majority vote of the board of 
directors m order to mortgage and give a first* lien on their property 
in the contract of mortgage. 

Mr. Campbell. I do not know, but it would seem to me that if 
any corporation thought a majority vote of the board of directors 
should not authorize a mortgage, that they should provide in their 
by-laws it would take 75 per cent. _ 

Mr. BiCKFORo. That would not affect this kind of a mortgage any- 
way. If this bill provides that the mortgage be made of a certain 
character, then, if the mortgage is not made of that character, the 
priority does not attach. It is not the priority that they gain from 
the mortgage itself that protects the financier ; it is the priority that 
is given in this bill to the kind of mortgage which is marked out in 
the bill. Now, as to the circumstances of tiie execution of that mort- 
gage and the authorization of that mortgage, that is not a question 
which goes to whether there is in fact any mortgage at all, you see. 
This does not propose to give validity to an invalid thing; it pro- 
poses merely to give a certain rank to a valid thing. It preconceives 
the valid execution of a mortgage and then, after that mortgage has 
been executed, it provides what shall be done. Therefore, uie steps 
of the law are, first, a valid mortgage shall be given ; second, having 
been executed, it shall be treated in the maimer marked out by the 
bill; third, when so treated, it will take priority over other mort- 
gages not treated in accordance with the provisions of the bill. 

Mr. Alexander. Getting right back now to the original proposi- 
tion, I suppose the company will be organized under the laws of 
some State of the Union; the company will not be organized under 
a National charter; and the validity of the mortgage — ^that is, the 
protection of the mortgage, as to whether it is autliorized by the 
stockholders — will depend upon the law of the State in each case. 

Mr. BiCKFORD. Undoubtedly. I do not think it is competent for 
Congress to enlarge the powers of a corporation ; at any rate, it will 
raise an unnecessary question, as to whether the Congress of the 
United States can give the corporation of a State which, mind you, 
is a creature of a State and therefore peculiarly subject to the juris- 
diction of the State, powers that the corporation is denied by the laws 
of the State which created it. I think that would impart a difficulty 
in this measure that would rob it of the advantages I believe it to 
possess. 

Mr. Alexander. Hence, I say, there should be nothing in this bill 
on that subject. 

Mr. BiCKFORD. I think so. Because you presuppose there is a valid 
mortgage, and, if it is not valid, why then this act does not apply 
to it. 

Mr. Chindblom. We do not pretend to prescribe the manner in 
which individuals or partnerships shall execute their mortgages. 
We all know how that is done, but we. do not pretend to pi'escribe it, 
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and I do not see why we should attempt to prescribe how corpora- 
tions should do it. The corporation would be organized, as «fudge 
Alexander says, under the statute of a particular State and they 
derive all their powers of organization and management under the 
laws of that State. 

Mr. RowE. All right. 

Mr. BiCKFORD. That is my view of it. 

Mr. Campbell. Section 2 : " That such mortgage shall be recorded 
in the office of the collector of customs where such vessel is perma- 
nently registered, or enrolled and licensed, provided that if a per- 
manent registry, or enrollment and license, has not been issued at 
the time of the execution of the mortgage, such mortgage shall be 
recorded in the office of the collector of customs where such vessel' is 
then temporarily registered, or enrolled and licensed, and shall there- 
after be rerecorded m the office of the coUector of customs where and 
at the time such vessel is permanently registered, or enrolled and 
licensed." 

That is drawn in that way to meet the possible situation of a 
newly constructed vessel, for example, which receives a temporary 
registry, or enrollment and license, let us say, at her building port, 
but will not receive her permanent registry until she reaches her 
ultimate home port. It may be that the owner of the vessel would 
desire to mortgage it the moment that she takes on the character of 
a vessel ; and, so as to give the security afforded by this bill, I have 
provided that the mortgage shall be recorded in the office of the 
collector of customs where she is temporarily registered and then 
recorded again in the office of the collector where sne is permanently 
registered ; so that from that time on that office will be, so to speak, 
the base of operations. It was drawn primarily to meet that sug- 
gestion from Mr. Fay, of New York. 

Mr. Hardy. Does it cover this point, that the registry of that ves- 
sel, if you are intending to make the security secure bv notice of the 
mortgage, shall exist at no place where the notice oi the mortgage 
does not exist? For instance, if the mortgage is recorded at the 
place where the vessel temporarily is, just Tike when building, but 
not recorded at the home place of the vessel, and the registry should 
be gotten at the home place before the mortgage was recorded there, 
you might have an incumbrance unknown to somebody at some point 
where the registry was known. 

Mr. Campbell. I do not follow you. Judge Hardy. 

Mr. Hardy. I mean to say that in any place where that registry — 
that is a temporary record of the mortgage which, as I understand, 
you provide for at the point where the vessel is first built and not its 
permanent home? 

Mr. Campbell. Yes. 

Mr. Hardy. As I understand it, your object is. after it is recorded 
there, to send it to the permanent home of the vessel ? 

Mr. Campbell. That is the usual way ; yes. 

Mr. Hardy. But it mav be the clerical force is behind, and that 
may linger there for a month, and yet the vessel have the registration 
from its home port. Now, if you go over what you stated was that 
provision, I think I can make clear what I want to get. 

Mr. Campbell. You are striking at another section 
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Mr. Hardy. In other words, I do not want the registry of a vessel 
to exist at any place where the record of the mortgage does not exist 
at the same tmie. 

Mr. Chindblom. Let me ask Mr. Campbell : Is not the real notice 
to the parties that might become interested given upon the ship's 
papers? Of course, you can go to the re^stry. 

Mr. Camwehj. It is the means of acquiring notice ; yes. But take, 
for instance, the case that was given to me by Mr. Fay, of New York, 
who suggested this change. Supposing the vessel was built at De- 
troit by an owner who resided in New York, but he took out a tem- 
I>orary enrollment or registry, w^hichever would be proper, to proceed 
from Detroit to New York. He mortgages his vessel. Now, in order 
to give the mortgagee the protection of this bill, it requires that the 
mortage should be recorded at this place where the temporary reg- 
istry is first taken out. 

Mr. Alexander. Which is at Detroit. 

Mr. Gampbelu Detroit; and immediately noted upon the ship's 
temporary papers. Now, the ship goes on a voyage, we will say, with 
wheat to Europe and comes back to the port of New York. In actual 
practice her permanent papers will not be taken out until she reaches 
the port of New York. Now, when she reaches the port of New York 
and the owner applies for her permanent documents, then he will re- 
record the ihortgage at that place and have the notation made upon 
the permanent papers. 

Mr. Alexander. So that there will be no time from the first incum- 
brance of the vessel when anyone seeking a lien on that vessel will 
not have notice of the fact- from the ship's registry papers them- 
selves? 

Mr. Campbell. Exactly. 

Mr. Hardy. That is what I want to inquire about, whether when 
he got his permanent registry at New York, with the plaster of a 
mortgage on the vessel, the mortgage would then be recorded the 
very moment that the registration papers are taken out. 

Mr. Campbell. That is what this contemplates. 

Mr. Alexander. It says this : "And shall thereafter be re-recorded 
in the office of the collector of customs where and at the time such 
vessel is permanently re^stered, or enrolled and licensed." 

Mr. Hardy. "At the time." I did not get that when he read the 
section. But I think, if you will pardon me, the gentleman here said 
that any dealer with the owner of the vessel ought to be able to get 
notice n"om the papers of the vessel itself. 

Mr. Campbell. From the time this vessel is temporarily registered 
and from the time her mortgage is issued a notation of the existence 
of that mortgage will always be unpon her documents if the mortgagee 
has the protection under this act. And it is his business to see that 
it is, or he loses his protection. 

Mr. Hardy. Of course, all this is to give notice. 

Mr. Campbell. Yes, sir; to give a ready means of notice for those 
who deal with ships so that thev won't have to run down to the custom- 
house. All they will have to do is to look at the ship's papers to see 
what the condition is. You did, however, suggest a question as to 
whether it would be immediately recorded. If you will turn to 
the first page of this bill, for instance, on line 7, I say " unless such 
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mortgage is recorded," and it has been suggested that that be 
changed to read " unless such mortgage is filed for record " ; and 
then change the bill throughout, so as to make the validity of the 
mortgage date from the filing for record. But that has also been 
answered by saying that the courts have generally construed the 
word " recorded " as meaning " filing for record." 

Mr. Alexander. But as we are writing the law, we might as well 
say, " filing for record," and eliminate any question hereafter. 

^r. Campbell. I have noted it upon my bill, but I have not men- 
tioned it up to the present time, because 1 think it is something the 
committee and the other lawyers will consider before putting it in. 

'Mr. Hardt. It has been held^ at least in our State coui-t, that the 
filing is recording, so far as notice is concerned. 

Mr. Campbell. That is quite generally the rule. That is not. 
however, the rule I had in mind, w-hen I put it this way. 

Xow, passing on to section 3 : 

That the colle<*tor of customs, uiK)n recordiiiK such mortgage as liereinl)efor«» 
provided, shaU indorse, uik>ii the certificate of registry, or of enrollment and 
license, under wliich the mortgaged vessel is then operating a notation setting 
forth the place and date of recording, the date of maturity of the mortgage, 
the names of the mortgagor and mortgagee, and the amount of Indebtedness 
then secured by the mortgage, which Indorsement shall thereafter be made by 
all collectors of customs upon each and every certificate of registry, or of 
enrollment and license, whether permanent or temporary, issued by theuu 
under which said vessel shall operate, until the mortgage is fully discharge<l. 

That provides for that constant notation. 

Mr. Chindblom. I^et me ask you right there, before you read fur- 
ther, what is the effect, do you think, of the word " then *' in line 
20 — "and the amount of inde'btedness then secured by the mort- 
gage''? The collector of customs, it seems to me, could not deter- 
mine what was secured b}' the mortgage except as disclosed by the 
papers and if any equities had intervened, that were not disclosed, he 
would not know it. 

Mr. Campbell. The " then " I had in mind is this : Supposing your 
vessel were permanently registered in the port of New York, but she 
proceeds to San Francisco under enrollment and license, and there 
she wants to load for Victoria or for the Orient. When she reaches 
San Francisco she will have to surrender her documents and take out 
her registry in order to go forward. Now, supposing the original 
mortgage was $100,000, and, while passing through the Panama 
Canal, the mortgagor comes in and pays off $50,000. That certificate 
of partial payment will be recorded in the home office or in the office 
of the collector of customs at the home port at New York. Now, 
the collector of customs at that port can always ascertain the out- 
standing mortgage indebtedness secured by the mortgage by taking 
the principal amount and deducting from it the total of the certifi- 
cates of partial payments that have been filed with him. 

Mr. Chindblom. If they are shown upon the papers. 

Mr. Campbell. They will he filed in his ofnce, because a subse- 
quent section provides for the filing of such certificates of partial pay- 
ment. So that I used the word "then'' with the intention ot re- 
quiring the notation to show really the difference between the original 
mortgage indebtedness and the partial payments evidenced by the 
certificates of partial payment. 
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Mr. Chindblom. What I had in mind was to avoid imposing any 
obligation upon the collector of customs to ascertain whether paj^- 
ments had been made. 

Mr. Campbell. You see the difficulty is this: I think, as long as 
the collectors of customs are going to make the indorsements upon the 
papers, that you have to have the communication of the information 
necessarv to make indorsements, from one collector to another. Now, 
the certificates of partial payments will be recorded in the office of 
the collector where the mortgage is recorded, and it is a very easy 
matter for him to ascertain what portion of the indebtedness has 
been paid. I do not know how else you would do it. For instance, it 
seems to me that you have got to make some such provision ; because, 
supposing the vessels were mortgaged to the extent of $100,000, and 
supposing she was worth $200,000, and in fact the mortgagor pays 
off $50,0W while on this voyage from New York to San Francisco, 
and when he gets to San Francisco he wants to go to the Union Iron 
Works for repairs. He will say '*As a matter of fact, I am only 
owing $50,000 under this mortgage.*' There ought to be some reliable 
means of advising the Union Iron Works that the mortgage only 
secures $50,000, so as to leave an equity of $150,000 that it may look 
to as security for its repair bill. 

Mr. Alexander. Don't you provide in this same section, when the 
payment is noted on tlie mortgage and the indebtedness is re<luce<l 
in that sum, that the collector in the port where tlie vessel is per- 
manently registered shall communicate that fact to the collector of 
the port where she may be at the time? 

Mr. Campbell. Yes, sir. 

Mr. CniNDBLoar. My only idea was to avoid the possibility of the 
construction that this would require the collector of customs to ascer- 
tain the facts with regard to payments outside of and beyond the 
face of the documents. 

Mr. Campbell. I do not think it does, and it should not. But it 
seems to me that he can just as avcU ascertain and report to another 
collector the difference between the indebtedness secured by the 
mortgage upon its face and the total of the certificates of partial 
pavments that have been filed, as he can to advise the collector of the 
existance of the mortgage originally. 

Mr. Chindblom. If he has the documents, of course he can. 

Mr. Campbell. This contemplates the filing of those documents. 

Mr. Hardy. In other words, you authorize the mortgagor, after 
his mortgage is recorded, to also record any evidence of partial 
payment ? 

Mr. Campbell. Surely. And if he does not do it, he does not get 
the indorsement, and therefore he has standing against the credit of 
the ship the fac^ of the original mortgage. 

Mr. Hardy. And it is to his interest to see that it is recorded on the 
mortgage ? 

Mr. Campbell. Yes, sir. 

Mr. Alexander. The only party who would be interested would 
be the owner of a vessel who would seek credit in a foreign port for 
repairs or something of that sort, and you provide here that: 

If at the time of such recording the mortgaged vessel Is not In a port of the 
fnlted States, or Is In a port of the United States without the district In 
which such nn)rlgage Is recorded, then the collector of customs recording such 
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inoi*tKage shall, upon the request of tlie mortgagor or the mortgagee, or his or 
their assigns, notify, In wrtlng or by telegram, the collector of customs for the 
district In which the said vessel Is then situated, or, if said vessel Is not then 
In a United States port, the collector of customs for the district in which the 
said vessel shall .thereafter first enter, of the recording of such mortgage and 
of the facts nec^essary to make the afores«\ld Indorsement upon said certlflcate 
of registry or of enrollment and license. 

Now, the question, to my mind, is whether it might not also include 
ayments as well as notice of recording the mortgage. I thought it 
id, and it may later on. 

Mr. Campbell. Let me finish reading section 3 now. 

The Chairman. Yes; I suggest that you i*ead it through, so we 
will get the full scope of it. 

Mr. Campbell (reading) : 

That the collector of customs, upon recrordlng such mortgaire as hereinbefore 
provided, shall Indorse upon the certificate of registry or of enrollment and 
licence under which the mortgaged vessel Is then operating a notation setting 
forth the place and date of recording, the date of maturity of the mortgage, 
the names of the mortgagor and mortgagee, and the amount of indebte<lness 
then secured by the mortgage, which Indorsement shall thereafter be made by 
all collectors of customs upon each and every certificate of registry or of 
enrollment and license, whether permanent or temporary, issued by them, under 
which said vessel shall operate, until the mortgage is fully discharged. If at 
the time of such recording the mortgaged vessel is not In a port of the Unite^l 
States, or is in a port of the United States withcmt the district in which such 
mortgage is re<*orded, then the collector of customs recording such mortgage 
shall, upon the request of the mortgagor or the mortgagee, or his or their 
assigns, notify, in writing or by telegram, the collector of customs for the dis- 
trict in which the said vessel Is then situated, or, if said vessel is not then in 
a United States i>ort, the collector of customs for the district in wiiich the said 
vessel shall thereafter first enter, of the recording of such mortgage and of the 
facts necessary to make the aforesaid indorsement upon said certificate of 
registry or of enrollment and license, and uinm the receipt of such advices It 
shall be the duty of the collector (»f customs so notified to indorse forthwith the 
aforesaid notation upon the certificate of registry or of enrollment and license 
under which the vessel is then operating or thereafter operates, and no clear- 
ance shall be granted such vessel without such indorsement upon said cer- 
tificate. The collector of customs shall, upon recording such mortgage, certify 
to and deliver one or more copies of such mortgage to the mortgagor, who shall 
place and retain one copy thereof on board such mortgaged vessel and shall 
cause it to be exhibited by the master to any person having any business with 
such vessel, or the owner thereof, which may give rise to a maritime lien on 
such vessel. The collectors of customs shall receive for recording any instru- 
ment, or making any indorsement, or giving any notice, or furnishing any cer- 
tificate rcHiulred by this act, a fee of 50 cents, and for furnishing a certified 
copy of any recorded mortgage a fee of $1. No mortgage or certificate of 
partial payment or of discharge shall be recorded unless the same is acknowl- 
edged before a notary public or other officer authorized to take acknowledgment 
of deeds. 

Now, there is a change I want to suggest in there. In line 18, 
after the word "operates,"' I would put a neriod, strike out the 
word "and," and make the sentence read: "No cleai-ance shall be 
granted to any such mortgaged vessel without such indoi-sements 
upon such certificates. I suggest that change for this reason: As 
now drawn with th(?;. word "and," the provision for withholding 
clearance might be said to refer simply to the conditions and situa- 
tions set forth in that sentence. And yet I want to make it clear 
that no clearance shall be granted at any time to any vessel until 
the notations are made upon the certificates. 

Mr. Hardy. It is a better form, anyhow, not to have too involved 
a sentence. 
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Mr. Campbell. Yes; and after the word "act" in line 3j page 4, put 
a comma, so as to mate that fee apply to all of the requirements. I 
find your printer does not print the bills in accordance with the 
manuscript he receives, but does his own punctuating. 

Mr. Chindblom. WTiere was that last comma? 

Mr. Campbell. After the word "act," in line 3, pagQ 4. Now, 
that section in its entirety is designed to provide the machinery by 
which there shall be indorsed upon the ship's papers at all times 
the fact of the existence of the mortg<age and the amount of the 
indebtedness that is secured by the mortgage from the time she 
first takes out her temporary papers until the mortgage is finally 
paid off, so that at any time a ship repairer can ascertain the condi- 
tion of the credit of the ship, so to speak, simply by requesting a 
disclosure of the ship's papers. Now it seems to me; that avoids 
any hardships upon these repair yards. If a vessel comes into the 
Cramp yard at Philadelphia, and they are not satisfied to make 
the repairs upon the general credit of the company owning the ves- 
sel, and they think the^ want to look to the credit of that particular 
ship, they can immediately advise themselves as to the credit by 
asking for a disclosure of the ship's papers and there ascertain it, 
even though the vessel may be enrolled in the port of Seattle. 

Mr. Alexander. I notice the provision I had in mind regarding 
the notation of partial payments is contained in section 4. 

Mr. Campbell. Yes. 

Mr. Alexander. I thought it was in section 3. 

Mr. RowE. Don't you think, in section 3, where you say this in- 
dorsement on the ship's papers shall state the names of the mort- 
gagor and the mortgagee, that it should provide for the indorse- 
ment to state the name and post-office address of the mortgagor 
and the mortgagee? I notice m reference to real estate that many 
of the States adopt that plan with regard to mortgages now. 

Mr. Campbell. Suppose you add, afer "names," the words, "and 
place of residence." 

Mr. RowE. No; "post-office addi'ess" is better, because a man re- 
sides in the city of New York or resides in San Francisco, but that 
is not the post-office address. I would make him give the post-office 
address of the number of his residence — ^the sti'eet number. 

Mr. Alexander. That would be a post-office address. 

Mr. Harris. I want to ask Mr. Campbell whether his bill requires 
that mortgagees should be citizens of the United States. I have not 
seen anything in the bill as to the nationality or citizenship of the 
mortgt^ees. 

Mr. Campbell. No; but that is covered by the Shipping Board 
act. And there is another act that I drew for Mr. Rowe that has 
already been introduced, I think, that covers that. You can not 
mortgage your ship. to-day without the consent of the Shipping 
Board. 

Mr. Edmonds. Any vessel purchased of the Shipping Board would 
have to be in American ownership. 

Mr. Alexander. That ought to be broad enough to include all 
ships. 

Mr. BiCKFORD. How about the sale by that person, a sale by the 
vendee ? 
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Mr. Edmondh. It can not be transferred witli the approval of the 
Shipping Board. 

Mr. BicKFORD. I think you will find, if you look at this bill, that 
this is ji waiver of such approval where a sale is made under the 
mortgage. 

Mr. Edmonds. That might be. 

Mr. Campbell. In another bill that is pending before this com- 
mittee a provision was inserted that it would be unlawful to sell, 
transfer, or mortgage any vessel, or purchase from the Shipping 
Board 

Mr. BowE. Do we want to restrict that? That is a question of 
policy, it seems to me. 

Mr. Hardy. You mean restrict the right to sell the vessel abroad. 
Mr. Kowe. 

Mr. RowE. We allow anybody to take a. mortgage on any property 
we have in this country, except an alien enemy. There is nothing to 
hinder, in almost every State of the T^nion, a citizen of Great Britain 
taking a mortgage on your property. 

Mr. Campbell. At the present time, section 37 of the shipping act 
provides : 

That when the United States Is at war ov during any national emergency, the 
existence of which Is ileclared by proclamation of the President, it shall be 
unlawful, without first obtaining approval of the boai'd   * to sell, 
mortgage, lease, charter, deliver, or in any manner transfer, or agree to sell, 
mortgage, lease, charter, deliver, or in any manner transfer to any person not « 
citizen of the United States, any such vessel or interest therein, or any vesst^l 
documented under the laws of the United States, or any interest therein. 

Mr. BiCKFORD. That does not prevent the vendee under the luort - 
gage being an alien. If the mortgage is foreclosed and it goes into 
the hands of another party, if that is a mortgage under this act and 
then it is sold, this act provides for a sale and transfer of title good 
against all the world, and the present law is replaced, so far as 
vendees under this act are concerned. 

Mr. Campbell. Do you think with that statute standing on the 
books to-day you can execute a valid mortgage to an alien? 

Mr. BiCKFORD. I take it with that act there you can give a mort- 
gage upon your property to a person against whom no objection could 
l)e raised ; but if vou foreclose^ 

Mr. (^AMPBELL. Do you think under that statute you can mortgage 
a vessel to an alien? 

Mr. BiCKFORD. I do not say that; that is not what I am saying. 
I say, under this statute your mortgage may be made the vehicle for 
the transfer of a vessel to an alien. 

Mr. Chindblom. And this being a later act would repeal the 
former. 

Mr. BiCKFORD. Being a later act, it would repeal a former act, and 
this is a means whereby an American ship can be sold foreign; be- 
cause you provide in this act if a vessel is sold under the mortgage 
she passes to the purchaser thereof with title good as against the 
world. 

Mr. Campbell. What you mean to say is not that this bill permits 
the mortgage of the vcvssel to an alien, but an alien might come in 
and buy the ship at a mortgage sale ? 
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Mr. BiCKFORD. That is what I wanted to say, and this bill would 
permit that sale to him and give title good as against all the world, 
notwithstanding any other act you have on your books. 

Mr. Campbem^ Mr. Duff suggests this to me, and I think probably 
it is true : Your foreclosure proceeding is going to be in a port of the 
United States. Now, you could not get that vessel moved out of the 
United States without documents issued to her, and I do not believe, 
even under existing law, you could get those documents issued with- 
out the consent of the Shipping Board. 

Mr. Chindblom. Can you not get those documents issued to a per- 
son whose title is good as against the world ? This act does not re- 
strict the person, and the point is if the Shipping Board has the in- 
tention of restricting the sale, then they should put in this act a pro- 
vision that "in the event the vessel is sold to a citizen of the United 
States, or to a corporation of the United States controlled by citizens 
of the United States, then they shall take title good as against the 
world.'' That will effectuate what I conceive must be the policy of 
the Shipi^ing Board ; but this act as. it stands is a mere conduit 
through which these vessels may pass from the title of the United 
States. 

Mr. Campbell. You are getting ahead of the discussion. 

Mr. Chindblom. A gentleman over there raised the question. 

Mr. Campbell. Let us take that up when we come to it. Section 6 
is where I provide for the sale of the vessel, and we can take up 
amendments to that section when we come to it. 

Mr. Alexander. I suggest we ought to concentrate the criticism 
on the section we are considering and not scatter it. 

Mr. Campbell. Section 4 : 

That the collector of ciistonis shall, in books to be kept for that purpose, 
record all mortgages as hereinbefore required : record all certificates of partial 
payments or of final discharge of mortgage Indebtedness executed by the mort- 
pigee, and note the amount and date of such partial payments and the fact of 
final discharge upon the mortgage record ; record the date on which any such 
aforesaid notation of mortgage Is indorsed upon any certificate of registry, or 
of enrollment and license; shall certify to the stntus of the mortgage record 
at any lime up<m the retiuest'of any person ; and shall indorse ui)on the certlfi- 
ontt^ of registry, or of enrollment and licence, under which the vessel is then 
operating, the amount and date of any partial payment and the fact of final 
discharge of the mortgage. If the nuirtgaged vessel Is not in a port of the 
United States, or is in a port of the United States without the district in which 
saiii mortgage Is recorded at the time of the filing of any such aforesaid certifi- 
cate of partial payment or of final discharge, then the collector of customs re- 
cording such certificate shall, upon request of the mortgagor or mortgagee, or 
Ills or their assigns, notify, in writing or by telegram, the collector of customs 
for the district in which the said vessel is then situated, or if such vessel is 
not then In a United States port, the collector of customs for the district in 
>vhlch said vessel shall thereafter first enter, of the recording of such certificate 
of partial payments, or of final discharge, and upon receipt of such advises it 
>5hall be the duty of the collector of customs so notified to indorse forthwith 
upon the certificate of registry, or of enrollment and license, under which the 
vessel is then operating, or thereafter operates, a notation of the amount and 
date of partial payments, or the fact of final discharge. 

That contains the duties of the collectoins, I believe, comprehen- 
sively. Then section .5 : 

That it shall be the duty of the mortgagor to disclose to the mortgagee in writ- 
ing prior to the execution of any mortgage, the existence of any obligation or 
lialdlity constituting a lien upcm the vessel to be mortgaged and then known to 
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such mortgagor, and any failure to make such disclosure, or In the incurring 
by the mortgagor of any contractual obligation creating a lien upon the yessel, 
without the consent of the mortgagee, other than for crews* and stevedores* 
wages and salvage, after the execution of any such mortgage and before the 
mortgagee shall have had a reasonable time to file the same for record and to 
have the notation hereinbefore provided for indorsed upon the certificate of 
registry, or of enrollment and license, shall each be punishable by a fine not ex- 
ceeding $5,000, or by Imprisonment not exceeding five years, or by both, in the 
discretion of the court; that any failure on the part of the mortgagor to place 
and keep a certified copy of any duly recorded mortgage on board the mortgaged 
vessel, or any failure on the part of the master to exhibit the copy of such mort- 
>gage placed on board such vessel to any person entitled to examine the same, 
shall each be punishable by a fine not exceeding $5,000, and shall render the 
mortgage indebtedness immediately due and payable at the election of the 
mortgagee ; that the failure of any collector of customs to record any mortgage, 
or certificate of partial payment, or of final discharge, filed for record, or to 
furnish certified copies thereof pursuant to request of the mortgagor or mort- 
gagee, or to forward to other collectors of customs the information required to 
be furnished by sections 3 and 4 of this act, or to note upon the certificates of 
registry, or of enrollment and license, the indorsements required by sections 
1, 3, and 4 of this act, shall each be punishable by a fine not exceeding $1,000, 
and shall render the mortgage indebtedness immediately due and payable at 
the election of the mortgagee. 

Mr. RowE. Why, Mr. Campbell, should the mortgage be due at the 
election of the mortgagee? The mortgagee is not injured by the fact 
that the captain of the vessel fails to show that, is he? 

Mr. Campbell. Yes. 

Mr. BowE. No; it is the repair man who is injured by him, and 
why give the mortgagee the right to elect that that mortgage shall 
become due and payable. 

Mr. Campbell. Now, wait a minute. Let us look back. If the 
repair man — in order to be defeated of his right of priority by the 
existence of the mortgage, in order to defeat the repair man in his 
prioritv, this law has got to be complied with. 

Mr. KowE. Yes ; but you do not mean to say that the mortgage is 
not the fii*st lien if some captain, for instance, does not keep his 
ship's papers there with this indorsed on them — if he fails to do that, 
you do not mean to say that would give the repair man the first lien ? 

Mr. Alexander. No; but he miglit makfe the repairs believing he 
had the first lien, and the notice of the first lien might not be given 
by reason of the negligence of the captain of the vessel, and hence 
he ought to be punished. 

Mr. RowE. Yes ; he should be punished, but the question I am ask- 
ing is why should the mortgagee have the right, prior to the due date 
of his mortgage, to begin foreclosure, to elect to have his mortgage 
due that date and begin his foreclosure, when he is not injured per- 
sonally. I am only raising the question because it might very often, 
if the mortgagee was anxious to call his mortgage, give him a chance 
to call his mortgage when he ought not to have the right. 

Mr. Campbell. I get your point now. I would like you to ask Mr. 
Goulder his view of it, Because it was at his suggestion that I inserted 

that. 

The Chairman. Mr. Goulder, do you desire to explain this? 

Mr. Goulder. I did not catch just what the point was. 

Mr. Campbell. We were just discussing that provision which I 
inserted at the last meeting by which the indebtedness was made 
due and payable upon the failure of the mortgagor to disclose his 
mortgage and to perform those acts provided for in section 5. You 
^member that was the result of our discussion. 
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Mr. GouLDEB. The only suggestion I made, that I recall, in reffard 
to that was that there was a provision about disclosing every lien, 
and I spoke of the difficulty, if not the impossibility, ot a man com- 
plying literally with that, and that the language should be, in some 
manner, either limited or put in more general terms. As I recall 
the former writing of the bill, it was much more specific than this. 

Mr. Campbell. In the former bill we had nothing providing for 
the mortgage becoming due. In fact, I think it was mr. Rowe who 
suggested the words "at the option of the mortgagee it was to be- 
come due." 

Mr. KowE. If I did, I can easily see now how it might be taken 
advantage of by the mortgagee. jBut it is a question in my mind 
whether, not being injured by the failure on the part of a captain, 
for instance, to show his papers, or exhibit his papers, he should 
have the right to declare nis mortgage, due. It does not seem to 
me he should have a right to declare his mortgage due and begin 
foreclosure. 

Mr. Campbell. I think that is true myself. 

Mr. Alexakder. Here is the way I understand that provision: 
Here is the mortgagor wants to borrow money, and under the pro- 
visions of this section it is his duty to disclose to the mortgagee, or 
to the party from whom he seeks to secure the loan, all liens exist- 
ing on that vessel ; but he does not do it, and the mortgagee takes 
the mortgage, and, before the mortgage is filed for record, this in- 
tervening mortgage or existing mortgage appears. Now, as against 
the mortgagor, the bill provides, at the election of the mortgagee, 
finding himself in that situation, without a first mortgage lien, with 
an intervening lien on that vessel, that his mortgage may become 
immediately due and payable and foreclosure take place. If I am 
correct in that interpretation* I do not know of any reason why it 
should not operate against tne mortgagor, because the vessel may 
then be encumbered up to very near what it is worth and the mort- 
gagee may find himself in a situation where he is in danger of losing 
part of his money, or he may find himself in a situation where his 
lien is not as good as he thought it was — in other words, that he 
did not have, in fact, a first lien, but he had beeji imposed upon by the 
mortgagor. And in that event, while he undertook to secure for 
himself a first mortgage lien, he failed to get it by reason of the 
mere viciousness of the mortgagor, and then at his election the mort- 
gage would become due and payaole and he could foreclose, or give 
the mortgagor an opportunity to take up the mortgage or lose the 
vessel property. 

Mr. KOAVE. The question that is in my mind, Mr. Alexander — and 
I would like to have some of these lawyers answer it — is, is the 
mortgagee's position injured at all, even if the captain of the vessel 
fails to exhibit his papers? 

Mr. Aj^xander. No; I think that is to the injury of the subse- 
quent lienor. 

Mr. Rowe. Then it does seem to me that if he has a right to elect 
to foreclose his mortgage — if that is good law — that he has a right 
to elect to foreclose his mortgage, simply because the captain does 
not show these papers, it seems to me that that is a very great hard- 
ship and would frequently be taken advantage of by men loaning on 
ships as security. 
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Mr. Campbell. Suppose that you compromise it in this way, by 
making the clause making the mortgage indebtedness immediately 
due and payable to the mortgagee upon the failure of the mortgagor 
to keep a copy on board the vessel and then simply penalize the 
master with a fine if he fails to exhibit it? 

Mr. Alexander. Yes. 

Mr. RowB. Yes; that is fairer to the master. The owner of a 
ship is the one who should show it: and if any punishment is to be 
laid upon any one who is to benefit by it, it should be the man who 
makes the repairs and not the mortgagee. 

Mr. Hardy. Is it lines 12 and 13 on page 6 of the bill (H. R. 8873) 
that you are objecting to? 

Mr. Rowe. It is in two places, in lines 12 and 13. And is it not 
repeated again 

Mr. Hardy (interposing). Will you stop for a moment at lines 
12 and 13? Let me start out by saying that I object to this whole 
clause, because I think it is too involved; it ought to be cut into 
two independent sentences; it is all in one long sentence. 

Mr. Ca^ii'Bfxl. That could be redrafted. 

Mr. Hardy. But those lines 12 and 13 only provide that the mort- 
gage indebtedness shall become due at the option of the mortgagee 
in case the mortgagor has recorded a debt against the vessel before 
the mortgagee got a chance to record his mortgage, and thereby got 
a lien ahead of him. 

Mr. Campbell. That is one thing; yes. 

Mr. Hardy. Well, of course, you ought to have the right, where 
the mortgage has circumvented your mortgage by putting on another 
in another port to do that. 

Mr. Rowe. Well, that is all right. I did not read the whole para- 
graph. 

Mr. CiiiNDBLOM. Beginning on line 8, page 6, it provides that the 
failure of the master to exhibit a copy of the mortgage to a person 
entitled to examine the same shall render the mortgage debt inune- 
diately due. That, of course, is not within the control of the mort- 
gager nor chargeable to the mortgagor. 

Air. Hardy. It is within the control of the mortgagor — this whole 
thing is. 

Mr. CuiNDBi^M. The failure of the master? 

Mr. Hardy. What line are you reading from ? 

Mr. CuiNDBLOM. Beginning in line 8, page 6 : 

Or any failure on the part of the master to exhibit the copy of such mortgage 
IJlaced on board such vessel to any person entitled to examine the same, shall 
each he punishable by a fine not exceeding $5,000, and shall render the mortgage 
indebtedness innnediately due and payable at the election of the mortgagee. 

The effect of that is that the failure of the master to perform a 
duty I'cnders the obligation of the mortgagor immediately due and 
payable. 

Mr. Hardy. Well, whom does the master of the vessel represent 
except the owner of the vessel ? 

Mr. Rowe. Of course, that is true. Judge Hardy; but so do our 
clerks represent us in our offices, but I hope that we will not have to 
be responsible for all that they do. 

Mr. Hardy. But if you have a man staying in your office and in 
charge of the conduct of it, and he refuses to exhibit it to a debtor. 
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he is responsible to you, and you should be responsible for his fail-* 
urc to disclose the debt. 

Mr. RowE. But here is a case where you put the penalty on the 
owner — the mortgagee is not hurt by such failure, is he ? 

Mr. Hardt. \\e do not know whether he is or not ; the mortgagee 
does not know the amount of the mortgagor's indebtedness. 

Mr. BowE. Suppose that he does not know the amount of the in- 
debtedness? 

Mr. Hardy. Well, under this first provision of that section 5 

Mr. EowE (interposing). I am talking about repairs. 

Mr. Hardy. Well, this all relates to the first clause; it is all part 
of the first clause ; it is hung on it ; if before his inortgage is recorded 
.the mortgagor hangs on another debt and gets it recorded, it makes 
the mortgage immediately due. 

Mr. EowE. Well, in that case, where the mortgagor does hang on 
another debt and get it recorded, it would be a fraud, and he should 
be punished. 

Mr. Hardy. Yes; jou have got to relate it all back to page 5, 
where it says that it is the duty of the mortgagor " to disclose to the 
mortgagee in writiujg prior to the execution of any mortgage, the 
existence of any obligation or liability constituting a lien upon the 
vessel to be mortgaged and then known to such mortgagor.^' And 
then, instead of saying " or by," it ought to go on and say 

And Incurring by the mortgagor of any contractual obligation creating a lien 
upon the vessel, without the consent of the mortgagee, other than for crews* 
and stevedores' wages and salvage, after. the execution of any such mortgage 
and before the mortgage shall have had a reasonable time to file the same for 
record, etc. 

You see, it is a debt that is intended to be hedged in between tjie 
creation of a mortgage and the recording of that mortgage. 

Mr. Campbell. Well, is not this the principle that should control : 
That for any act or failure which will affect the rights of the mort- 
gagee on the part of the mortgagor, or his agents, there ought to be 
a foreclosure? 

Mr. Hardy. That is it. 

Mr. RowE. I agree with you there. 

Mr. Campbell. But to make certain, as far as we can, that this 
act will be carried out, we ought to impose a penalty for failure to 
perform those duties. 

Mr. Hardy. Certainly. 

Mr. Campbell. Which provision, while it will not destroy the 
validity of the mortgage of affect the mortgagee, will impose "a ifine 
on those whose duty it is to carry it out, like the master failing to 
exhibit the mortgage. 

Mr. Hardy. I think that was the purpose of it. Let me call your 
attention to page 5, line 21: will you clarify the words "or by," 
which do not seem to hang on to the other part of the provision. 

Mr. Campbell. Yes; that is a printer's error; that should be "or 
anv" incurring by the mortgagor.'^ 

Mr. Hardy. I do not think that would fit it. You ought to say 
" and the incurring by the mortgagor," because you have two obliga- 
tions. 

Mr. Campbell. Yes, that would be all right. 
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Mr. Chindblom. One other point in reference to that same matter, 
on page 6, lines 8, 9, and 10, relating to the failure of a master to 
exhibit the mortgage; in the case of a bare boat charter, for in- 
stance, the master would not be the servant of the owner, and the 
owner should not be held responsible for the failure of the master ; 
the master, as I understand it, is then under control of the charterer. 
Is that not correct!? 
Mr. Champbell. Yes, in the bare boat form. 
Mr. Childblom. Then you should not hold the owner responsible 
for the failure of the master to perform his duty. 

Mr. Campbell. I agree with you; I think this is wrong as it is 
now drafted. 

Mr. Goulder. WeU, does not Judge Hardy's suggestion clarify 
that? The election to render the mortgage immediately due is on 
account of the act of the mortgagor, line 21, page 5 — the incurring 
of a subsequent lien by the mortgagor without the consent of the 
mortgagee. 

Mr. Campbell. Yes ; that should give the right to foreclosure, but 
the other should only be punished by a fine. 
Mr. Chindblom. les; the master should be fined in any case. 
Mr. Campbell. That could be redrawn. I think the committee 
understands it now. 

But I think there should be some change in section 5; there is 
some doubt as it is now drawn as to whether it is sufficiently s})ecific 
to make possible the imposing of a penalty. There should be some 
such amendment as this put in, I think : It should be the duty of the 
mortgagor, and if the mortgagor is a corporation, it should be the 
duty of the president, or other executive officer, to disclose any 
mortgage; and then make the penalty run against those officers. 

Mr. Hardy. It seems to me that the point we hung up on a mo- 
ment ago was the question of maturing the mortgage dv the refusal 
of the man in charge of the vesssel, or the failure of the man in 
charge of the vessel, to disclose the papers showing the indebtedness. 
That begins line 6, page 6 ; I will read it : 

Or any failure on the part of the master to exhibit the copy of such mortgage 
placed on board such vessel to any person entltleii to examine the same, etc. 

Now, somebody raised the question that the mortgagor ought not 
to be prejudiced by the refusal of the man in charge of the vessel to 
exhibit it. If the man in charge of the vessel is not required to ex- 
hibit that mortgage indebtedness, or copy of the mortgage, which is 
required to be kept on board the vessel, what is the use of having it 
on board the vessel ? 

If the owner of a vessel can say to the master of his vessel, " It 
is true the law requires that I shall put on record and among the 
papers on that vessel a notice of this incumbrance, but you need not 
exhibit it unless you want to," of course, that would not be disclosed 
in a proceeding. You would just have a rather wise master of your 
vessel, who has got a general understanding with you. You have 
.complied with the law all along. You keep a certified copy of the 
'duly recorded mortgage on board the vessel : but a repairer comes in, 
'or somebody else comes in, and the master refuses to let him have 
access to those papers. 

Is the mortgagor to be immune from any consequences when his 
^gent refuses to exhibit the papers that you by law require him 
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to have on that vessel? I think the owner of the vessel is bound 
to be affected by the action of his master. 

Mr. Campbell. Only to this extent, Judge Hardy, that if you 
refused that information to a repair man, he would probably not 
repair your vessel. That would not affect the validity of the mort- 
gage under this bill, because the validity of the mortgage depends 
upon the recording and the making of the notation upon the certifi- 
cate. The requiring of* the exhibition of the papers is the machinery 
by which notice is given, and if he does not give the notice 

Mr. Alexander (interposing) . Now, I suggest that we stop look- 
ing at this question simply from the standpoint of the mortgagee; 
his debt must be secured. We will start and consider it from the 
standpoint of the repair man, so that he will have notice of just what 
liens exist before lie repairs the vessel. 

Mr. Campbell. But if the master refuses to exhibit the papers, 
the repair man will say, "All right ; I will not repair your ship." 

Mr. Hardy. But suppose the repair man goes ahead and ddes a 
good deal of work, and then gets uneasy ; he gets information which 
makes him think the incumbrance is too great, and he is at sea about 
it. What is the use of requiring those papers to be kept on board 
if the man in charge of the vessel is not required to eidiibit them ? 

Mr. Campbell. I think they should be exhibited. But are yoa 
not going too far when you impose a heavy penalty on the captain 
when he does not do it? 

Mr. Hardy. There ought to be a sufficient penalty to prevent their 
not being exhibited. 

Mr. RowE. I should be in favor of imposing a penalty by which, 
if he attempted to commit a crime, he should lose his license. I 
think. Judge Hardy, we are agreed on that point, that where it 
does go to the strength of the mortgage, or to the injury of the 
mortgage, like your first case, where a man had other repairs put on 
a ship, while it was at another port, without the mortgagee's knowl- 
edge, the mortgagee should have a right to foreclose if he wishes 
to do so. 

But where it does not go to the validity and the strength of the 
mortgage, it seems to me that there should be simply a penalty 
against the master of that vessel, or the man in charge of that vessel, 
rather than against the owner of the vessel, such as permitting a 
foreclosure of the mortgage against the owner of the vessel, for in 
very many cases the foreclosure of the mortgage would put the 
owner out of busness. The kind of mortgages we are talking about 
are 75 per cent of the total value. 

Mr. Hardy. Well, perhaps you have got the wrong penalty there 
against the refusal of the master. A personal penalty against him 
would be necessary. It is the repair man that is interested, or the 
subsequent incumbrancer, and not the previous one. 

Mr. Campbell. It seems to me that if your suggestion is in point, 
you should make the penalty the suspension of the license also. 

Mr. Rowe. Yes. 

Mr. Hardy. In other words, change your penalty here to apply to 
the master who refused to obey the law. 

Mr. Harris. But in order to be fair to the master, when you impose 
penalties upon him for failure to perform a duty you snould give 
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him a lien upon the vessel for his wages; and yet you refuse in the 
bill to do that. 

Mr. Campbell. When you say that, j^ou are pla cing a very strict 
construction upoii the word " crew " in the bill. We have not reached 
that section of the bill yet; but I used the word "crew" with the 
thought that I was including officers. 

Mr. Harris. But you know how the courts would construe the pro- 
vision giving a lien for wages; the bill simply gives the crew and 
deck hands a lien for their wages and excludes the master. And I 
think that, as a matter of fairness to the master, he should have some 
recognition in a court of equity. 

IVfr. Campbell. Let us discuss that when we come to that part of the 
bill ; but what you are trying to do is to give the master a higher 
status in that respect than he has had. 

Mr. Harris. That is right. 

Mr. Campbell. What I contemplated was to leave him in the same 
position that he is in to-day — ^both the ma^r and the crew. 

Mr. Alexander. We certainly do not want to increase their rights. 

Mr. Harris. Do you contemplate taking that subject up later on? 

Mr. Campbell, i es ; when we come to that provision. 

Mr. Barnes. Would the failure to note the mortgage on the ship's 
papers avoid the mortgage? ' 

Mr. Campbell, It would avoid the mortgage as against those who 
did not know of the existence of it ; but the mortgage would be good 
as between the mortgagor and the mortgagee. 

Mr. Webb. Mr. Chainnan, I think your colleague's view is very 
well taken ; and I think we will all agree that the first part of section 
5 is simply an amendment of the act of June 23, 1910; that should 
have been included in that act. 

I think the middle portion of the section, that by reason of the 
failure of the captain to do certain things, the mortgagee may elect 
to foreclose, imposes a hardship on an owner by penalizing him for 
acts which the owner, in a number of cases, is not responsible for. A 
vessel is frequently chartered, and the only representative that the 
owner has in that case is the chief engineer. 

Mr. Alexander. I think we are agreed that the bill ought to be 
modified in that respect. 

Mr. Webb. The most important part of this section 

Mr. Alexander (interposing). I suggest that we hear one at a 
time. You will have a hearing later on. Mr. Campbell is being 
heard now, and we should hear one at a time. 

I understand that he is going through this bill section by section, 
and then after he gets through others will have the opportunity to 
go through the bill section by section and criticize it. 

Mr. Webb. Oh, all right. 

Mr. Alexander. Go ahead, Mr. Campbell. 

Mr. Campbell. Section 6 provides 

Mr. Webb. Pardon me for interrupting, but what about the con- 
cluding part of section 5 ? 

Mr. Campbei^. It has been suggested by the committee that I con- 
clude my statement and get through with the bill, and after I am 
through you and others may make statements. 
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Mr. Webb. Well, you have not touched the concludin^y part of 
se(*tion 5, as I understand it. 

Mr. Campbell. I read the whole section. 

Mr. Webb. Wc simply got down to line 14. Now, there is a fea- 
ture in the latter part of section 6 that you overlooked, I think. 

Mr. Campbell. I thought I had read the whole section. 

Mr. Webb. From line 14 to line 24. 

Mr. Campbell. That is correct; I did not read that. 

That the failure of any collector of customs to record any mortpijxe, or • 
certlficnte of partial psiyinent, or of final discharpre, filed for record, or to fur- 
nish certified copies thereof pursuant to request of the mortgagor or mortgagee, 
or to forward to other collectors of customs the information required to be fur- 
nished by sections 3 and 4 of this act, or to note upon the certificates of regis- 
try, or of enrollment and license, the indorsements required by sections 1, 3, 
and 4 of this act, shall each be punishable by a fine not exceeding $1,0(K), and 
shall render the mortgage indebte<ln^ss immediately due and payable at the 
election of the mortgagee. 

Mr. Bo WE. He certainly should not have the right of election to 
foreclose there, should he ? I do not know what you are going to do 
about that. 

Mr. Hardy. It does not seem to me that it would h^ right to have 
the mortgage mature on the act of a third party who is simply an 
official of the Government. I hardly think that would be possible. 

Mr. BowE. No. 

Mr. Campbell. This refers to the failure of the collector of cus- 
toms to record the mortgage, or to furnish the certified copies, or to 
forward to other collectors of customs the information required. 

Now, if he does not do that, your mortgage is not going to have 
the status that is given to it by sections 1 and 2. 

Mr. Edmonds. That is true; but why should we make the mort- 
gage become due because of the action of the collector of customs? 

Mr. Campbell. Because the mortgagee has no protection in that 
rase otherwise ; unless the collector of customs performs his duties, 
you are not goinj^ to give a mortgage a standing which will give the 
mortgagee priority over these other liens. 

Mr. Edmonds. Well, let us assume that a shipbuilder took a mort- 
gage on his ship, and he went to the collector of customs and filed 
all the papers necessary, and got his papers signed, but it was neces- 
sary for the collector of customs to do something else with them 
that the owner did not know anything about; he presumed that the 
collector of customs did it. And how could he lorce the collector 
of customs to do it. and why should the mortgage become imme- 
diately due if the collector does not do it? 

Mr. Campbell. Let me ask you another question: Suppose you 
filed a mortgage and specified the home port of your vessel as New 
York; and you filed your mortgage there; and the vessel was on a 
voyage to oan Francisco. It would be the duty of the collector of 
customs at New York to send notice to the collector of customs at 
San Francisco of the mortgage so that the latter could make nota- 
tion on the certificate. Suppose the collector of customs at New 
York failed to do that. If he failed to do that, then the mortgagee 
would not be able to get the indorsement upon the certificate which 
would give the standing to his mortgage that would give him prior- 
ity over the material men. 
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Mr. Edmonds. Then it should be made a criminal offense on the 
part of the collector of customs. 

Mr. Campbell. I do not think so, because that strikes right at the 
protection we are giving the mortgagee under this bill. 

Mr. Alexander. But you are pimishing the wrong man; you 
ought to punish the collector very severely, by fine and imprisonment^ 
but you ought not to penalize the owner for the collectors omission. 
But that is almost an impossible case anyhow. 
Mr. BuBROUGHS. Yes; tnat is almost an impossible case. 
Mr. Campbell. Well, you have got to penalize either the mortga- 
gor or the mortgagee. You would be penalizing the mortgagee 
where a subsequent incumbrance became a prior lien. 

Mr. Alexander. I can not conceive of an ordinar}' cavse where 
that would happen. There might be a case of negligence. 

Mr. Hardy. Especially if the owner could have him arrested for 
violation of a criminal law, if he did do it. Yon could make that a 
finable offense. 
Mr. Alexander. Punishaible by fine and imprisonment. 
Mr. RowB. It seems to me, Mr. Campbell, that that is a duty 
which the mortgagee has, in part, at least, of seeing that his mort- 
gage is properly filed and properly posted on his ship, does he not? 
Mr. Campbell. Yes; but it is the old case of leading the horse to 
the water and not being able to make him drink. 

Mr. RowE. Then you should impose the penalty on the man who 
fails to do the work. 

Mr. Edmonds. There is one provision that makes the mortgage 
immediately due and payable at the election of the mortgagee: if 
it is shown that no injury had occurred, the mortgagee might not 
want to force the foreclosure of the mortgage. 

Mr. Campbell. The mortgagee will find himself in this position : 
He has put up $100,000 on the vessel; the mortgage has been re- 
corded ; the ship arrives in San Francisco, and he is not going to 
have the priority that this bill gives him until the fact of that 
mortgage is noted upon the certificate. Now, the collector of cus- 
toms fails or refuses to send the notification out there, so that the 
notification can be made. 

Mr. Edmonds. But the owner has some rights. Suppose there is 
a $50,000 mortgage on a ship worth $100,000; the owner has an 
equal interest with the mortgagee, and he has some rights that 
should be protected, as I see it. 

Mr. Campbell. But he is being protected in this way: He will 
be compelled to pay back his money, whereas the mortgagee might 
well be defeated m his recovery, by a prior lien intervening. 

Mr. Webb. I think the gentleman fails to appreciate that, be- 
cause of the failure of the collector of customs to do something, he 
is making the owner responsible for the failure of the collector to 
act; he alone becomes the sufferer between the two. And by reason 
of the failure of the collector of cvistoins, who is a Government 
officer, the mortgagee might foreclose the owner's mortgage and 
clean the owner up. I do not think the owner ought to be held for 
the failure or dereliction of duty on the part of the collector of 
customs. I have no objection to the collector of customs being 
faned $1,000 for his failure to do his work properlv, but I do not 
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think it is fair to the owner of the ship that, by reason of the f aihire 
of the collector to do his work, the mortgagee should be given the 
right to foreclose his mortgage and wipe the owner off the map; 
I do not think you do either, Mr. Campbell. 

Mr. Campbell. Yes ; I do. I do not think he should be wipfed off 
the mao, of course, but 

Mr. Hardt (interposing). I can see some reason for the prin- 
ciple involved in line 12, page 6, which makes the owner responsible 
for the acts of the master in refusing to exhibit the papers, but when 
it goes further and makes him responsible for the refusal of a Gov- 
ernment official to do his duty, that does not apply. • 

Mr. Campbell. Well, you have got to choose between a possible 
penalizing of the mortgagee and a penalizing of the mortgagor. 

Mr. Chindblom. We have similar provision for recording in 
the case of a real estate mortgage. Do you know of any law which 
provides, in case a real estate mortgage is presented to the re- 
corder of deeds and he fails to file it, that thereupon the owner of 
the real estate shall be penalized by permitting the mortgagee to 
proceed immediatelv to foreclosure? 

Mr. Campbeijj. ^o; I do not know of any such law. 

Mr. Chindblom. Well, if we make these mortgages as good as 
real estiite mortgages, we have done as much as we can do. 

Mr. Ca3ipbell. But you have a little different situation here, 
because in the case of a real e>state mortgage you take your mort- 
gage down to the recorder of deeds and file it there, and that is all 
you do. But here you have a case where there must be a trans- 
mission by writting or telegram, 3,000 miles away, in order to have 
a notation made by another collector of customs upon the ship's 
papers so as to give the mortgage the status which this bill contem- 

Elates. Now, if he does not get that notation on the certificate, then 
e is not going to have a priority over maritime liens arising under 
contract. 

Mr. Chindblom. Well, I have known of cases arising "where the 
instrument was lost and proceedings to establish the instrument were 
begun in a court of chancery ; and even there the mortgage did not 
get the right to foreclose by reason of the recorder to perform his 
duty. 

Mr. Hardy. It would be beyond any procedure known under any 
other contractual relations to have such a provision. 

Mr. Campbell. Well, I will just put the whole case to you : We are 
trying to give these mortgages a status. Suppose you wanted to 
loan me $100,000 on my ship that was worth $200,000. My home is 
New York, and there is the home port of my vessel. I wanted the 
money to-day, but my ship is at sea and is going to arrive in San 
Francisco five or six davs hence. You give me the money; the 
mortgage is recorded, and the ship arrives in San Francisco five 
days hence ; and the collector of customs at the port of New York 
refuses to transmit to the collector of customs at San Francisco the 
information necessary to make the indorsement upon the certificate. 

I then can take my ship out to the Union Iron Works in San Fran- 
cisco and incur a repair oill of $150,000, if I want to, and that will 
take priority over j^our mortgage. 

Are you not then placing your mortgage in jeopardy? Would 
you not hesitate under those circumstances to put up the money — to 
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loan me the money and actually put it up until you knew that that 
notation was put on there ? 

Mr. Hardy. I would not do it at all. But the shipowner would 
be the man to suffer, when he could not get the ship repaired when 
the repair man could not get the information. 

Mr. Campbell. Yes; but you are going to put a brake upon the 
market value of that ship security until the notation is put on the 
papers luider those circumstances. 

Mr. Hardy. It seems to me that you are putting a brake on the 
opportunity of the shipowner to get his ship repaired. 

Mr. Campbell. On the contrary, you are giving him a better op- 
portunity to do that. 

Mr. Alexander. You are giving him a better opportunity; you 
are having it repaired without notice of the lien. 

Mr. CvMPBELL. You are lessening the market value of that se- 
curity until the notation is made upon the papers. 

Mr. Hardy. In that proceeding arising upon a mortgage given in 
New York as the home port, w^hile the vessel is en route to San 
Francisco, which you have just described, there is one further thing 
that you do: You have that whole record put on the vessel. 

Mr. Campbell. But she has not yet arrived in San Francisco. At 
that time my vessel is on the high seas, and she is going to arrive 
in the port of San Francisco five or six days off. Now, in order that 
you may have the i>rotection that this bill accords you in getting 
your priority over maritime liens, the collector in New York must 
wire the collector at San Francisco the information required by this 
bill, and the collector at San Francisco must make the notation 
upon the ship's certificate when she comes in. Now, he refuses to 
do that ; you thereby lose the priority which this bill contemplates. 

Mr. Hardy. Well, wait a mmute; let me see if you do; I do not 
think you do. Anybody dealing with that vessel is charged with 
notice of everything that the papers on the vessel show. 

Mr. Campbell. Yes; but they will not be on the papers until she 
arrives in San Francisco and the notation is made. 

Mr. Hardy. That is true; but it is on thei papers that New York 
is the home port. 

Mr. Campbell. Yes. 

Mr. Hardy. Is it not the duty of a party dealing with that vessel 
to find out at the home port what indebtedness or lien stands against 
her? 

Mr. Campbell. That is not what this bill contemplates. 

Mr. Hardy. Well, that is where your act is defective. 

Mr. Campbell. No; this act contemplates that there shall be on the 
papers a ready means of knowledge. 

Mr. Hardy. Well, it seems to me that you have got too much re- 
quired anyhow\ A vessel would have its papers and its debts re- 
corded in too many places. 

Mr. Campbell. Well, let us suppose the opposite case. Let us 
suppose that we do not put it up upon the papers; the home port 
is, we will say, Wilmington, N. C. ; and the vessel goes to Belling- 
ham. Wash., and she wants repairs; a repair man up there would 
not touch the ship under those circumstances until he had wired 
dow'n to the collector of customs at Wilmington and ascertained 
whether that vessel was mortgaged or not. 
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Mr. Hardy. Well, that is just the point- 



Mr. Campbell (interposing). So I say that the ship should ob- 
viate the necessity of that by carrying papers which would imme- 
diately advise the repair man what the situation is. 

Mr. Hardy. If you had it so that tliere could be no incumbrance, 
except at its home port, anybody dealing with that vessel, if they 
thought proper, knowing that it had been out of its home port for 
a good while, and that a mortgage against it might be recorded 
tliei'e, would not extend any credit to that vessel until they had 
communicated with the home port officer to see what record there 
was against it there. 

Mr. Campbell. But if you compd the repair man to go to the 
home port to ascertain the condition of the vessel, you are ^oing to 
place a very serious check upon the repair of the vessel; it is going 
to result in delay, unquestionably. 

If you were a repair yard owner in Bellingham and a vessel from 
Wihnington, X. C, came in there, and by the mere recording of the 
mortgage in North Carolina priority was going to be given over 
your lien for repairs, you would not make tliose repairs until you 
had found out from North Carolina whether the mortgage existed, 
and that might take you two or three days. 

Mr. Hardy. Well, 'would it not take two or three days for the 
officer in New York to send to San Francisco the full record of all 
these papers? 

Mr. Campbell. No. 

Mr. Hardy. When are you goiiig to re(juire it to be done, any- 
how? How long a time will the officers in New York have to trans- 
mit this mortgage infornuition to San Francisco ? And suppose the 
officer in New York does not know where that vessel is? 

Mr. Campbell. But the owner knows where tlie next port of that 
vessel is going to be. The owner knows that she is going to tx^iich 
at San Francisco, or that she is going to touch at Galveston. 

Mr. Hardy. Then you will liave to have a force in the recorder's 
office attending to these transactions that shall never be li minute 
behindhand, or a da}' behindhand, because instant transmission must 
take place, or else somebody might intervene. 

Now, would not something oi this kind be better? I am simply 
sparring around in the dark to find out what I cnn 

Mr. Edmonds (interposing). Well, I can see this: If a man was 
so hard up for money that he had to mortgage his ship and could 
not wait four or five chiAs until tlie collector of customs in San Fran- 
cisco had notified New York that the notation had been made on the 
papers, he would certainly only be borrowing the money from his 
friends; that would be all. Because if I were going to loan money 
on a mortgage on a ship, I certainly would not loan it until I knew 
all the legal requirements were complied with. 

In the case you supposed, if I went to Wilmington, N. C, and 
wanted the collector of customs to put a mortgage on a ship that was 
coming into Bellingham, Wash., I certainly would not expect any 
man to loan me money on it until he knew that all of the legal re- 
quirements had been complied with in every way as to documents, 
etc., and that Bellingham had noted the mortgage on the ship's 
papers; because a man would be a fool to loan money imder any 
other circumstances. 
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Mr. Campbell. Well, if that is the way vou want to do business, 
the bill as drawn would not hurt anybody, because the money would 
not be put up until the notation was made. 

Mr. Edmonds. Well, that may be true; but in this case I can see 
where a man might go ahead and make a mortgage, and the owner 
would lose out on the thing by the mortgage being foreclosed. And 
I can not see any good reason for penalizing the owner for dereliction 
of duty on the part of the collector of cu^ms. 

Mr. Campbell. Well, I think if you will study the matter you will 
see that you are creating an interest on the part of the mortgagor 
in the status of the mortgage. ^ The mortgagee can protect himself 
by not disposing of his money 'until he knows that the notation has 
been made. 

Mr. Edmoni>s. Well, j^ouknow, Mr. Campbell, that there are very 
few cases of this kind. As a general rule, the man who is going to 
lend the money will insist on having his security before lending his 
money. If the owner is so hard up, the ship must get to shore any- 
how — even if he is near bankruptc}^ 

Mr. Campbelij. I should suppose in most cases the vessels will be 
in port when they are mortgaged. 

Mr. Edmonds. It would be in some port where they could reach it 
by wire. 

Mr. Hardy. Do you not think it would be better to require that 
the mortgagee should not rely on his mortgage until he knew that 
the mortgage was exhibited in the home port and on the vessels 
Let him Imow, if he loans money on a vessel at sea, that the security 
of the mortgage does not begin until that was done. The ship might 
not get into the port to which it is destined ; it might be injured on 
the way and be repaired somewhere else; and then the message to 
San Francisco might be there waiting, but the ship might stop at 
San Diego or somewhere else; a storm breaks the ship up and he 
must have his vessel repaired ; the message is waiting where the ship 
is destined, but that does not reach the ship. 

Mr. Campbell. You know how that works in practice — the master 
telegraphs his report immediately. 

Mr. Alexander. Do you not thmk it would be well to have money 
loaned on a vessel only when the vessel is in port and not on the high 
seas? That would be a sort of gambling venture, under present 
circumstances, to loan money on a vessel at sea. 

Mr. Campbell. Not necessarily; the mortgagee can protect him- 
self by insurance ; policies are frequently issued to vessels at sea. 

Mr. Alexander. Well, let him get the information from the col- 
lector of customs at the home port and not penalize the mortgagor. 
That is my judgment. 

Mr. Edmonds. You could make it read that the mortgage is not a 
lien until it is noted on the papers. 

Mr. Campbell. That is the provision. 

Mr. RowE. Well, as a matter of fact, it does not matter very much 
how you draw that. It depends on the lawyers representing the 
mortgagor and the mortgagee. In most cases they would not lend 
the money, whether the owner is good for it or not, until the mort- 
gage is posted on the ship. 
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Mr. Hardy. Mr. Edmonds has gone to the root of the matter in 
his suggestion, and that is that the mortgage should be recorded in 
the home port of re^str^, and also on the ^p. 

Mr. Campbell. Tliat is what the bill provides. 

Mr. Chindblom. There is one other consideration. I have under- 
stood that the main purpose of this legislation was to protect mort- 
gages made for the sale of ships. Now, such mortgages are not made 
while vessels are at sea, are tney? 

Mr. Campbell. Well, there are cases where vessels are sold on the 
high seas. 

Mr. Chindblom. Is that very customary? 

Mr. Campbell. I think that is the exception to the rule, but there 
are such cases. I drew this in an endeavor to cover every possible 
contingency. 

Mr. Chindblom. We appreciate that. It was very proper to draw 
an air-tight, ironclad bin, and I think it was very good of you to 
suggest everything possible. 

Mr. Campbell. Well, I am not defending myself in the drafting 
of the bill. 

Mr. Chindblom. No. 

Mr. Campbell. But I am saying that, in order to have a complete 
measure, should you not cover every possible contingency? 

Mr. Chindblom. I see your point. 

Mr. Campbell. Now, if the contingency does not arise, the provi- 
sion covering it is immaterial. 

Mr. Alexander. But in a case of this sort, where a man wants to 
negotiate a loan, do you not think that the man who is loaning the 
money had better exercise some diligence himself and before he pays 
over that money be sure that his mortgage not only is recorded in 
New York, or in the place where the vessel is registered, but that it is 
duly noted on the ship's papers? 

Mr. Campbell. I can answer in this way : I know that if I were 
counsel for the mortgagee I would not advise him to put up the 
money until I saw the indorsements upon the papers. 

Mr. Alexander. That is right. 

Mr. Edmonds. Yes ; that is the only way. 

Mr. KowE. Yes. 

Mr. Alexander. I think this last clause, "and shall render the 
mortgage indebtedness immediately due and payable at the election 
of the mortgagee " might as well go out. 

Mr. Campbell. Do you not think we have so thoroughly discussed 
that provision that the committee can redraft that in executive ses- 
sion, Judge Alexander? 

]Mt. Alexander. Yes ; I think so. 

Mr. Edmonds. If a ship is in a foreign port, there would be no 
possibility of making the notation of the mortgage while she is there 
under your bill, would there? 

Mr. Campbell. No ; that is not contemplated in the bill. 
Mr. Edmonds. I see that the British arrange that through the 
British consuls. 

Mr. Campbell. Yes. That was suggested ; but frankly, I did not 
want to tackle providing the machinery by which you would be giving 
the same status to mortgages operating through our American consuls 
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abroad. You will remember that the British, for years and years, 
have been dealing in these matters, and their consuls are thoroughly 
familiar with ships. Now, we have consuls all over the world, some of 
whom never saw a ship's papers; and it seems to me that it would 1h- 
a mistake to impose on them such duties. And how many cases would 
you have where the necessity would arise for mortgaging a ishij) 
while she happens to be in some South African port, for instance — or 
a European port ? 

Mr. Edmonds. The law could be extended later to that. I suppose, 
if it was found desirable. 

Mr. C VMPBELL. Yes. 

Mr. Webb. I think the gentleman will find that very few mortgage*^ 
are placed on ships in transit. 

Mr. Campbell. I think so, too. 

Mr. Webb. The mortgages are placed on cargoes in transit, and the 
lender innnediately covers himself through insurance. But I can not 
imagine a situation, unless it would l)e due to oxerwork on the j)art 
of the collector of customs, who is going to be a pretty busy man 
recording these mortgage- — I can not imagine an instance where a 
collector of customs will refuse to transmit to the collector of customs 
at the port to which the ship is destined, after the ship had left it-^ 
home port. If the gentleman would explain that, I would l)e very 
much mterested. 

Mr. Campbell. I do not say there would be a refusal. I simply say 
that I have attempted to cover the possibility. 

Mr. Webb. T think that part of section 5 should be discarded alto- 
gether. You are seeking to cover a contingency that might never 
arise. 

Mr. Campbell. If it does not arise, that will do no harm; if it does 
arise, there is a provision to cover it. 

?Ti\ Webb. But you are still making the owner of a ship responsible 
for the failure of the collector of customs to perform his duties. 

Mr. Alexander. 1 suggest that we ])rocee(l to consider section <>. 

Mr. Campbell. Section G reads as follows: 

Sec. G. That jiirlscUction is hereby vested in the district courts of the United 
States to impose any of tlie penalties liereinbefore provided and to forech>se 
any mortpifje recorded and noted on tlie certticates of registry, nr of cnroUn\cnt 
and license, as hereinbefore provided, upon the n.j.turity of any such niortt'iij^^ 
or upon default in any of the terms and conditions thereof, or upon the violation 
of any of the provisions of this act whereby the debt se<*ured by such raortpifje 
has become due and is un])aid. Suit for such f(»reclosure may be commence<l 
and maintained in any district court of the United StJ'tes In which the niort- 
gaped vessel is situated by serving the mortirapor and owner of the vessel with 
process iiersonally within or without the Juris(iiction of such court. If they 
can be found, and if they can not be found, by serving such process by mail 
and publication as the court shall order, and, in either contingency, by also 
attaching the vessel and serving process personally ujion the master of the 
vessel, for the purpose of which service the said master is hereby constituted 
the agent of the mortgagor and owner. In any such suit of forec-losure the 
court may, upon the commencement of the suit, or at any time thereafter, 
appoint a ivrelvcr and take and hold possession of the mortgaged property, and 
after i)ersonal notice of sale to all parties known to have liens or encum- 
berances upon the mortgaged property and after such reasonable notice thereof 
by publication, as ordered by the court, may cause the mortgaged property to 
be sold to answer for any judgment that has been or may be entered in any 
such suit, and upon such sale being confirmed by the court the purchaser of 
the mortgaged property shall thereby acquire absolute and unconditional 
title thereto as against all the world, and the United States marshal for the 
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district in which such suit Is brought shnll, upon order by the court, execute 
a good and sufficient bill of sale to said property vesting such title thereto lu 
the purchaser. The proceeds der>^ed from such sale shall be applied by the 
court to the payment of such Judgment or Judgments and costs as may be en- 
tered in such suit and to the payment of any other liens or encumbrances upon 
the mortgaged property, for which intervention shall have been made, all in 
accordance with their respective priorities, and the residue, If any, shall be 
paid to the mortgagor or the owner of the vessel, his or their heirs, executors, 
administrators, successors or assigns, as their Interests may ap'pear. Such suit 
shall conform as nearly as may be to proceedings in admiralty, with similar 
rights of appeal and of review by the circuit courts of appeal and the Supreme 
Court as in admiralty causes. 

Mr. RowE. Going back to line 10, page 7, you say, " May be com- 
menced and maintained in any district court"? 

Mr. Campbell. Yes. 

Mr. RowE. Do you mean by using that word "may" that they 
shall still continue suits for the foreclosure of these mortgages in 
State courts? 

Mr. Campbell. Well, I do not know whether it would have that 
etfect or not. There are some people who believe that the mortgagee 
should still have that right, if he wants to go into the State courts. 
My own belief is that you can give exclusive jurisdiction to the 
Federal courts, if you want to do so. I put the word "may" in 
there, with the thought that I did leave the right to proceed in the 
State courts, if the mortgagee wanted to do so. 

Mr. RowE. Well, that is just what I want to get — your thought 
in drawing that provision. 

Mr. Campbell. Well, some think that that should be done. 

Mr. RowE. I think that would still permit the State courts to 
take jurisdiction. 

Mr. Chi^'dblom. I do not believe the words in lines 9 and 10, 
page 7, " Suit for such foreclosure may .be connnenced and main- 
tained in any district court," etc., would settle that question. I 
think that question would be settled in line 1, " That jurisdiction is 
hereby vested in the district courts of the United States." 

Mr. RowE. It is not exclusive. 

Mr. Chindblom. If ^ou add the word "exclusive," you would 
make it absolutely certain that that is exclusive jurisdiction. 

Mr. Campbell. My own thought is that it should be exclusive 
jurisdiction. 

Mr. Chindblom. But using the words in line 10, in connection 
with the method of procedure, would not settle the question of 
jurisdiction. 

Mr. RowE. But it is no doubt in the paragraph. 

Mr. Chindblom. I think it is, without doubt. 

Mr. Campbeli^ I left out the word "exclusive" and put in the 
word "may" there, in the thought that I might thereby be leaving 
the right to proceed in the State courts. I do not think it should 
be done, however. 

Mr. Chindblom. Do vou think the words in line? 10 commencing, 
'* mav be comnionced and maintained in anv Federal court," would 
be any bar upon the exclusive jurisdiction in the district courts? 
I think that sentence has reference to the procedure, the method 
by which the actions may be commenced. 
' Mr. Campbell. Well, you may be right about that. 

1364ia— 10— PT 2 3 
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Mr. BicKFORD. That refers to the venue. 

Mr. RowE. What do the rest of you think about it? What do 
you think about using the word "exdusive," Mr. Campbell, in the 
first line? 

Mr. Campbell. My own view is that the jurisdiction should be 
exclusive. 

Mr. RowE. Have you had any question raised upon that by other 
lawyers? 

Mr. Campbell. Yes, I think suggestions have been made about it. 

Mr. Chindblom. Let me suggest that there would be one great 

advantage in making it exclusive, because it would limit the number 

of courts to which people interested in this matter would have tn 

go for information as to whether foreclosure suits have been started. 

Mr. Rowe. I agree with you as to that. 

Mr. GouLDER. The question goes to the fundamental right to vest 
jurisdiction in the district court; the provision is not intended 
to and could not operate to enlarge admiralty jurisdiction. There 
comes in a question of the original jurisdiction of the district court, 
and whether that would embrace a case where there was not diversity 
of citizenship, and where the amount involved was less than $3,000: 
and the idea was that it would make a person hesitate, if there 
were a question about the ripjht to confer, and the adequacy of 
conferring, exclusive jurisdiction upon the district court of the 
United States; and that there could be no objection to leaving the 
concurrent jurisdiction, and leaving the option to the party, having 
in view the question that I have mentioned, to proceed, as now, 
in the State courts — ^but with this right to proceed in the district 
court, which may possibly be disputed 

Mr. Hardy (interposing). You mean it might be disputed without 
this law ? 

Mr. GouLDER. No, with this lawj whether there is authority; 
whether the district court of the United States is competent, under 
the Constitution, to take jurisdiction, or whether an act of Congress 
could confer that jurisdiction 

Mr. Hardy (interposing). Exclusive jurisdiction ? 

Mr. GouLDER. Exclusive jurisdiction. 

Mr. Alexander. If the amount involved was over $3,000- 



Mr. Goi'LDER (interposing). Then you could do that, anyhow. 

Mr. Alexander. Yes. 

Mr. Goulder. The question would arise — and this is what we 
thought about it — that the mere fact of a ri^ht arising under a 
Federal statute does not raise a Federal question of the character 
and kind that gives additional jurisdiction, or authorizes or justifies:? 
Federal jurisdiction. It is only when the right is questioned — when 
the statute is questioned; the right to confer jurisdiction is ques- 
tioned, that you may say that there is a Federal question involved — 
that is to say, in dispute. 

And we regarded it as altogether safer to leave concurrent juris- 
diction in the State courts. And that would also be very much de- 
sired by the institutions, such as trust companies, which, as a rule, 
handle large mortgages. In other words, they act as trustees of 
bonds, of serial bonds, which are distributed to the public for invest- 
ment. The bonds go through the trust company as the trustee; 
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and they are the people who have to be satisfied, of course, that they 
can represent the mortgage as a good and a safe and an enforceable 
instrument. 

I myself think that there is quite a field for thought, at any rate, 
In that suggestion. 

Mr. Campbell. May I say that my view is that the jurisdiction 
ought to be made exclusive? It seems to me that it necessarily must 
be made exclusive, for this reason : 

In the first plape, it is very desirable that there should be as uni- 
form practice as possible developed, and that can be obtained better 
through the Federal courts than by leaving it to the various State 
couils. 

But this section* contemplates that the proceeding shall conform, 
as nearly as may be, to proceedings in admiralty; and it contem- 
plates a distribution of the proceeds derived from the sale so that 
such distribution shall be made in accordance with the priorities of 
various kinds. Most of those items are going to be maritime in 
character. 

It seems to me almost impossible for a State court to make its 
proceedings conform to admiralty proceedings, or to make a dis- 
tribution of the proceeds in accordance with the maritime liens, if 
you are going to introduce them into a species of litigation that 
they are not now familiar with. Fundamentally 

Mr. GouLDER (interposing). I would like to read from a letter 
from our office, which is in clearer shape than any oral suggestions 
I might make at this time. 

The Chairman. All right ; go ahead. 

Mr. GouLDER (reading) : 

In .TOur letter of Aujcuat 29, transmitting a copy of the bill ass redrafted, 
referring to the question of jurisdiction in the Federal courts, you call atten- 
tion to the rule laid down in Pennoyer vs. Xeflf. 

I do not tliink this rule nee<l pive much trouble, as the question of ^ervice 
would not be so all-important If the vessel is in the jurisdiction of the court 
and is fastened upon by the mortjragee. 

But I still feel that there is considerable doubt a< to the right of Congress 
to give the Federal courts jurisdiction on that subject, in cases where both 
mortgagor and mortgagee are residents of the same State. 

In this connection, I would like to a* k If you have any special reason for 
tlie provision In section 11, making the bill supersede the provisions of the 
State statutes in relation to the sanie subject — the provisions of the State 
statutes as to foreclosure of mortgages. 

Unless you have some cogent reason for retaining this in the bill, we suggest 
that you strike out, in lines 17 and 18 of the bill (\). 10), "or foreclosure of," 
so as to leave the opimrtunity to the nu^rtgagee to proree<l, as in the past, by 
foreclosure in the State courts. 

Banldng interests must not have occasion to question the security of these 
vessel mortgages and tlie rights of foreclosure. This right of foreclosure ought 
not to be at all a matter of doubt. It would be very injurious to have an 
attorney assert that there was a question whether the m(»rtgage should be 
foreclosed without testing the jurisdiction of the F^ederal courts, which would 
mean a long and expensive law suit. Such a suggestion would, we fear, 
cause the banks to hesitate and [jossibly to refuse to purchase or deal in the 
bonds 8ecure<l by these vessel mortgages. 

Mr. Chixdblom. Let me ask the gentleman this question: The 
same question would arise about giving concurrent jurisdiction to 
the district courts, would it not, as if you gave them exclusive juris- 
diction? In other words, if the right of Congress to pass a law 
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giving jurisdiction in these cases to the district courts of the United 
States is in question, you would be in the same position, whether 
we make this concurrent jurisdiction or exchisive jurisdiction; you 
would have to have an adjudication of the question of jurisdiction? 

Mr. Gouu>ER. No; I do not think you would. I think the Taw 
could be so framed that it would not exclude the other jurisdiction 
that exists. 

ilr. Hardy. In other words, your position is that the jurisdiction 
of the State courts is admitted and unquestioned i? 

Mr. Goi^LDER. Yes, sir. 

Mr. Hardy. And that now, if you destrov that bv section 11 of 
this bill and then undertake to set up a jurisdiction that might be 
questioned, you would be ^'in the middle of nowhere'"; is that the 
idea? 

Mr. Goi^LDER. That is the idea. Now, how would that strike the 
man who is adviser of a financial institution, or a man responsible 
to it? 

Mr. Hardy. He would have two questions: First, that the juris- 
diction of the Federal courts was debatable; and, second, that sec- 
tion 11 had destroyed tlie jurisdiction of the State courts, so that 
that they might be without jurisdiction at all. 

Mr. Ai.EXAxDER. Well, what would be the objection to having the 
foreclosure proceedings in the State courts or in the Federal courts, 
as the facts may warrant? If there is a diversity of citizenship, 
then the mortgage may be foreclosed in the Federal courts, and if 
there is no diversity of citizenship the mortgage may be foreclosed 
in the State courts. All of these liens may be marshalled in the 
State courts just as well as in the Federal courts and their priority 
determined, and the decree could provide for their payment in the 
order of their priority. 

 Mr. CA^rPBELL. May I go into the details of this section and give 
the committee the views which we entertain as to what would be 
constitutional ? 

Mr. Ai/EXANDER. Yes. 

Mr. Campbell. Now, this is more for the benefit of the lawyers 
than for the lavmen, but in the case of White's Bank v. Smyth, 
reported in 7 AVallace. 646, the Supreme Court was passing upon 
the statute providing for the recording of mortgages. 

The question involved in that case was a question of priority of 
tw^o mortgages. The first mortgage was recorded in accordance with 
the provisions of the Federal law, but did not comply with the pi-o- 
visions of the State law of New York. A second mortgage was taken 
on, which, as I recall it, did comply with both; and the real question 
at issue was as to whether or not Congress had the power to pas^ 
the Federal statute providing for the recording of mortgages, and 
whether or not a compliance with that was sufficient to give priority 
to the mortgage over another mortgage which had complied with 
the State statute, as well as with the Federal law. 

Mr. ALEXAXDi-m. But the existing law does not make any provision 
for the foreclosure of that class of mortgages? 

Mr. CA]\rPBELL. No; it does not. In that case the Supreme Court 
upheld the validity of the Federal law, and at the close of its opinion 
it said this : 
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" Congi-ess having created, as it were, this species of property "— 
and it there refers to veasel property — "and conferred upon it its 
chief value, under the power given under the Constitution to regulate 
commerce, we perceive no reason for entertaining any serious doubt 
that this power may be extended to the security of the rights and 
title of all persons dealing therein. 

" The judicial mind seems generally to have taken this position." 

Now, it seems to me clear that if Congress under the commerce 
clause of the Constitution has power to pass the statute that now 
exists providing for the recording of the mortgage, it has power to 
pass this act providing for the recording of the mortgage, and it also 
has power to provide for the procedure by which the mortgage can be 
foreclosed. I can not dissect the power to create — to pass a statute 
providing for recording a mortgage, from the power to foreclose 
the mortgage after the record takes place. 

Mr. Alexander. In other words, that theory would give the power 
to establish the lien and tlien deny the power to enforce it ? 

Mr. Campbell. Yes. So that it is my opinion, at least, that in 
White's Bank v, Smyth we have the authority of the Supreme Court 
for saying that j uch a statute as this can be enacted under the com- 
merce clause of the Constitution. 

Now, if that can be done under the commerce clause of the Consti- 
tution, then any foreclosure proceeding would arise under a statute 
of the United States; and article 8, section 2, of the Constitution 
provides that — 

The judicial powc^r shall extenrl to cases in law and in e<inlt.v nrisinj; uncUM* 
this (^institution, the laws of tlie United States, an<l treaties made, or which 
shall be made. un<ler their authority, etc. 

And then, running down, it continues: 

To all cases of admiralty and maritime jurisdiction, controversies In which 
the Unite<i States shall be a party, and controversies between two or more 
States, or betwtn^n citizens of different States. 

So that the judicial power extends, not only to controversies be- 
tween citizens of different States, but also to controversies arising 
under the laws of the United States. 

And this, to my mind, would be a controversy arising under a law 
of the United States, that was constitutional under the commerce 
clause of the Constitution. 

So that, it seems to me, that there is ample authorit}' to give valid- 
ity to the statute that provides for the recording of a mortgage and 
the foreclosure in the Federal courts; and being under the commerce 
clause, if Congress touches upon the subject, it can make its juris- 
diction exclusive, if it wishes to do so; and I believe it follows as a 
matter of course that it will be exclusive, without an express declara- 
tion that covers the whole subject. 

Congress can also prescribe the principles of maritime law which 
will be enforced by the Federal courts. It can not enlarge the juris 
diction of the admiralty courts as admiralty courts. It has time and 
time again been held that the limits of that jurisdiction are within 
the power of the courts: but the principles of maritime law can be 
determined by Congress. And that, as I see it, means this: That 
Congress has power to say that a lien shall exist for an obligation 
arising under this maritime contract, and has power to say that no 
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lien shall exist for an cbligation arising under this maritime con- 
tract ; in other words, if it has any power at all over the principles 
of maritime law which shall be enforced, it can make and unmake 
maritime laws. 

But it has. not the power to compel the admiralty courts to take 
jurisdiction of a nonniaritime subject. 

The courts have held that mortgages are not maritime contracts. 
Therefore no foreclosure proceeding under a mortgage comes under 
the admiralty jurisdiction of the Federal courts. So that it would 
be impossible for Congress to say that the Federal courts, sitting 
in admiralty, should have jurisdiction to foreclose a mortgage. 
That vou can not do. 

Mr. Alexander. Congress has no power to enlarge admiralty 
jurisdiction? 

Mr. Campbell. Exactly ; that is correct. But Congi-ess has power 
to prescribe the limits of maritime law, which the admiralty courts 
will enforce. Now, under its power to do that Congress passed the 
statute of June 23, 1910, prescribing necessaries; and it is my view 
tliat it has the power to say that liens for necessaries shall not exist, 
for that matter, or when they shall be subordinated to the lien of a 
mortgage. I think Congress can say the lien shall exist for 10 days, 
or 40 days, or a year; and if it has power to do that it has power to 
say that the lien shall be subordinate to the mortgage. 

Now, that is all that this bill provides for; it provides for fore- 
closure under the commerce clause of the Constitution; it prDvides 
that jurisdiction is vested exclusively in the Federal courts rand it 
finds justification under article 3, section 2, of the Constitution. It 
provides that the lien for necessaries or arising out of a maritime 
contract shall be subordinated to the lien of the mortgage. It does 
not attempt to give the Federal court sitting in equity admiralty 
jurisdiction. 

But in order to furnish an unincumbered, ready remedv in fore- 
closure, such as we do have in admiralty, I have provided in the bill 
that the proceedings for foreclosing these mortgages shall conform 
as nearly as possible to the proceedings in admiralty, wnth similar 
rights of appeal. 

We can not vest jurisdiction in the admiralty courts, as admiralty 
courts, to foreclose: but I say that the Federal courts in enforcing 
the law shall conform as nearly as possible to that character of 
proceedings. 

The suggestion of that came to me from the provision in the pure- 
food law. Congi'ess in the pure-food law has provided that certain 
impure foods shall be condenmed and sold, and the statute expressly 
l)rovides that the condemnation procedure shall be by libel in con- 
demnation and shall conform as nearly as may be possible to pro- 
ceedings in admiralty. 

That is the basis upon which this particular section of the bill is 
drawn and also the basis of the not section (sec. 7), which sub- 
ordinates certain liens to the lien of the mortgage. 

I would, however, suggest certain changes in this section 

Mr. RowE (interposing). Which section is that? 

Mr. Campbeix. Section 6, to improve upon it. I would like to 
get this into the record : 
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Be^nning with the word " suit," in line 9, page 7, 1 would change 
it to read substantially as follows : 

Suit for such foreclosure may be commenced and maintained In any district 
court of the United States in which the mortgaged vessel is situated by serv- 
ing personally the mortgagor and owner of the vessel with process of such 
district court wherever they can be found within the United States, and if 
they can not be found after reasonably diligent search satisfactory to the 
court, by serving such process by mail and by publication as the court shall 
order, and in either contingency by also attaching the vessel and serving process 
personally upon the master or other officer or caretaker In charge of the vessel, 
for the purpose of which service the master or other officer or caretaker is 
each hereby constituted the agent of the mortgagor and owner. 

In any such suit of foreclosure the court may, upon the commencement of 
the suit or at any time thereafter, appoint a receiver and take and hold pos- 
session of the mortgaged vessel, and after personal notice of sale to all parties 
known to the mortgagee to have liens or encumbrances upon the mortgaged 
vessel, and after reasonable notice thereof by publication as ordered by tlm 
court may cause the mortgaged vessel to be sold to answer for any judgment 
that has been or may be entered in such suit. 

Upon such sale being confirmed by the court all liens upon the vessel shall 
terminate but shall attach to the proceeds derived from such sale, in accord- 
ance with their priorities upon the vessel, and the purchase of the vessel 
shall acquire absolute and unconditional title thereto as against all the world, 
«nd the United States marshal for the district in which such suit is brought 
shall, upon order by the court, execute a good and sufficient bill of sale to said 
ves.sel vesting such title thereto in the purchaser. 

The proceeds derived from such sale shall be applied by the court to the 
payment of such Judgment or judgments and costs as may be entered in the 
suit, and to the payment of any other liens or encumbrances upon the mort- 
fraged vessel, or tlie proceeds of sale, all In accordance with their respective 
priorities, and the residue, if any, shall be paid to the mortgagor or the 
owijor of the ves«»l, his or their heirs, executors, administrators — or assigns, 
as their interest may appear. 

Such suits shall conform, as nearly as may be, to proceedings in admiralty, 
with similar rights of appeal and of review by the circuit courts of appeal and 
the Supreme Court as in admiralty causes. 

Nothing in this act shall prejudice the mortgagee from proceeding against 
the mortgagor personally for the full payment of the mortgage indebtedness. 

Judge Bickford has suggested, and I think very well suggested, 
that there ought to be added to that — ^this is the way I will phrase 
it — in line 2, page 8. the words, " sold to any citizen of the United 
States, or any corporation " 

Mr. RowE (interposing). Well, a corporation is a citizen of the 
United States. 

Mr. Bickford. "Any citizen of the United States, or any cor- 
poration of the United States, or any State thereof, exclusively 
owned and controlled by citizens of the United States." 

Mr. Campbell. Yes. 

Mr. Bickford. That will prevent foreign interests getting in — and 
any foreign interests that desire to ^et in will antagonize us. 

Mr. Hardy. That involves a question of policy. 

Mr. Campbell. Yes, that is a question of policy. Now, here is 
one thing more I wanted to say about that 

Mr. Alexander (interposing). We have amended the shipping 
act, so that I think we might use the language of that act if we 
conclude to use it at all. 

Mr. Campbell. It seems to me that we can acquire jurisdiction 
to foreclose a mortga^ upon a vessel by serving process upon the 
mortgagor and owner if they can be found; and if they can not be 
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found, by serving process by publication, if we also attach the 
vessel. 

As I read the decision in Pennoyer v. Neff, the Supreme Court 
held, in effect, that you could not acquire jurisdiction upon non- 
residents by publication, unless there was an attachment of the 
property withm the jurisdiction of the court; and it held, in effect, 
that if there was an attachment of the property within the juris- 
diction of the court, jurisdiction could be acquired as against non- 
residents by publication, but that the limit of the satisfaction of 
the judgment would be the value of the property which was at- 
tached. 

You will note that, in order to acquire jurisdiction under this bill, 
there not only must be service personally or by publication, but there 
must also be an attachment. 

The amendment which I have made reads as follows : 

Upon such sale being confirmed by the court, all liens uix)n the vessel 
shall terminate, but shall attach to the proceeds derived from such sale, in 
accordance with their priorities upon the vessel. 

m 

That is suggested for this reason: That one holding a maritime 
lien has a jus in re, a right in the property, wliich can only be dis- 
turbed of discharged by an in rem proceeding. 

Now, if we are going to give a high standing to these mortgages, 
it seems to me that we must provide that the purchaser at any fore- 
closure sale will acquire an absolute and clear title as against all the 
world. 

But suppose you have this situation arise : Suppose that after the 
mortgage is on the vessel but before your foreclosure proceeding is 
commenced you have a collision which gives rise to a maritime lien. 
Now, under this bill that lien would be superior to the lien of the 
mortgage. 

Then suppose the vessel is not libeled and not bonded out and 
that lien exists and the foreclosure proceeding is commenced and 
carried through. As the law is to-day that vessel would be sold at 
sheriff's sale, but would be sold subject to the superior conditional 
lien. 

Now, in order to give clear title, we have got to rid that vessel of 
that maritime lien. It may be that this is a sufficient proceeding in 
rem to accomplish that, but in order to make it certain I have pro- 
vided that, upon such sale being confirmed by the court, all liens — 
that includes maritime liens — shall terminate. 

I believe that that is sound and that it can be justified under the 
power of Congress to prescribe the principles of maritime law which 
shall be enforced; that if Congress can say that a maritime lien can 
exist for this kind of a maritime obligation and not for that [indi- 
cating] and can say that a lien shall last 30 days or that it shall 
continue until paid off — if it can do that it can say that that lien 
shall terminate at any given time or upon any given condition, and 
this provides the condition under which it shall terminate, namely, 
a sale under foreclosure proceeding. 

Mr. Chindblom. Would that be dependent, in your opinion, upon 
notice to the holders of those liens ? 

Mr. Campbell. Yes ; I provide for the giving of notice. You have 
got to give notice of sale ; you have to give notice to all parties known 
to have encumbrances. 
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Mr. Chindblom. Can you give notice to unknown holders of liens 
under any provision of law ? 1 am not familiar with that. 

Mr. Campbell. I will have to ask Mr. Dawson to answer that. 

Mr. Chindblom. You can not do it unless there is a provision cov- 
ering it in the statute. 

Mr. Campbell. That is all I have to say with regard to section 6. 

Mr. Hardy. This provision as you have written it now might de- 
stroy the claim of a lien holder without making him* a party to the 
suit or without any actual notice? 

Mi\ Campbell. It would terminate his lien, possibly, upon the ves- 
sel, but would transfer it to the proceeds of the sale. 

Mr. Hardy. But in the end you would just give him a little 
longer time to wake up and find out what was going on. If he did 
not get it before it was distributed, he would be left out. 

Mr. Campbell. It would be in the court, to be distributed according 
to the priorities. 

Mr. Hardy. Well, what greater equity would there be than to give 
him a lien on the proceeds in the court? 

Mr. Campbell. Well, he would be in no worse position than he is 
to-day. For instance, suppose my ship has a collision with Mr. 
Rowe's, and he libels my vessel and I do not bond her out. She 
is sold bv tlie United States marshal, and when she is sold bj^ the 
United titates mai'shal the purchaser acquires an absolute title, as 
provided in this bill. You may have a lien upon that vessel for 
repairs, and if you are going to be satisfied on that lien you have got 
to intervene before the distribution of the proceeds ot the sale; 
if you do not you will lose out. 

Mr. Hardy. In other words, the holder of the lien is chargeable 
with reasonable diligence in imposing a remedy? 

Mr. Campbell. This really imposes upon the lien holders no 
greater obligation to protect their interests than exists to-day. 

Mr. Hardy. Perhaps they should be required to exercise some 
diligence. 

Mr. Harris. As I understand, the proceeding is in a court of 
equity in this case ? 

Mr. Campbell. I suppose so. 

Mr. Harris. Well, this is the meat of this whole bill, as I under- 
stand it, becausie unless you can give jurisdiction to this court in 
equity this bill would signally fail of its object — in fact, it would 
fail entirely. 

Mr. Campbell. In other words, you mean that you must have 
jurisdiction in the Federal courts in order for it to work? 

Mr. Harris. Yes. 

Mr. Campbell. I think that is generally so. 

Mr. Harris. Now, you say that Congress can not increase the ad- 
miralty jurisdiction. Well, you have taken away a vital part of the 
admiralty jurisdiction in this bill by taking out of the admiralty 
jurisdiction a lien for repairs and supplies and transferring it to this 
court in equity. Now, can that be done? 

Mr. Campbell. I think so. Those liens do not exist by virtue of 
the admiralty jurisdiction of the Federal courts; they exist as 
maritime liens, by virtue of the fact that they are attached to a 
maritime contract or a maritime tort. 
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Mr. Harris. To be enforced by an admiralty court? 

Mr. Campbell. Well, the courts are given jurisdiction to enforce 
maritime liens. 

Mr. Harris. The maritime courts, not courts in equity. I just 
want to call attention' to that. 

Mr. Campbell. For instance, you can do this: The thought has 
come to me about this situation that the Supreme Court has held 
in many cases* or, at least, in the case of Martin v. West, a case 
arising at Aberdeen, Wash., that the State courts can try a pro- 
ceeding in rem against a vessel for a nonmaritime libel. Now, if 
the State courts can do that I see no reason why the Federal courts 
can not do tlie same thing, provided you can give jurisdiction to 
the Federal courts, either by virtue of diversity of citizenship or 
by virtue of a Federal law. 

The Chairman. There is a roll call of the House, and we will 
now take a recess until 2 o'clock. 

Mr. Campbell. Before you recess, Mr. Chairman, I would like to 
say tliat I should like to have a very full and careful discussion 
among the lawyers generally upon this bill. 

The Chairman. We will be very glad to give you an opportunity 
to do that later. 

(Thereupon, at 12.40 p. m., the committee took a recess until 2 
o'clock p. m.) 

AFTER recess. 

The committee reconvened, pursuant to recess, at 2 o'clock p. m. 
The Chairman. The committee will come to order. We will heiir 
from one of the gentlemen in favor of the bill. 

STATEMENT OF MB. ROBE&T WALKEB, NEW YOBE CITT, BEPBE- 

SENTINO THE BANEEBS' TBTTST CO. 

Mr. Walker. I wish to say, Mr. Chairman and members of the 
committee, as representing the Bankers' Trust Co. and other finan- 
cial interests, that the people for whom I am speaking are interested 
in this bill not because of any interest in whether the shipping board 
is able to sell its fleet or not, but because as a long-time proposition 
looking years ahead, the ability to finance vessels in this way is going 
to be a very good thing not only for the investment world, but also 
as an international competitive measure. We are simply doing by 
this bill what the British have already accomplished by somewhat 
similar legislation. They have given mortgages such priority on 
ships that they have no difficulty in floating large issues of securities 
based on ships. We hope that a similar enactment can be made in 
this country so that the funds to build ships hereafter or make im- 
provements, renewals, changes, and so forth, as far as that is finan- 
cially practicable, will be readily available through first mortgage 
bond issues in some form or nature upon ships. The British metliod, 
as I understand it, is a large trust with 20, 50, or 100 ships in it. We 
place that risk in very much the same way with railroad equipment 
trusts for a large number of items so that the security is diA^ersified 
and the risk minimized. The risk cannot be minimized save by the 
insurance where onl}^ one ship or one or two ships may be the sub- 
ject of a bond issue. 
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One of the institutions that I represent foresaw the possibilities 
of this subject in January, 1915, and went into it quite exhaustively. 
Among other things the advice of eminent admiralty counsel in New 
York on the question of the position of mortgage liens on ships. 
Their opinion was to the effect that these liens did not have priority 
over a great number of items that a ship might incur in the way of 
obligation or debt, and hence that the mortgage might be actually 
foreclosed not of value whatsoever. We had a case in New York 
in which that very thing happened, in which the claims of the mate- 
rial men, supplies men so*consumed the value of the ship that there 
was nothing left for the bondholders and the trustee actually had to 
pay out of his own pocket the cost of suit and all expenses of en- 
deavoring to collect money where it failed in the end to collect any- 
thing. 

The Chairman. Was that on account of repairs done to the vessel 
by injury of collision or something of that kind? 

Mr. Walker. I will give you the citation. That was the case of 
New York Trust Co. v. Bennuda Atlantic Steamship Co. (211 Fed. 
Kep., 989), in 1913. 

In this case repairs, coal, and other supplies for the passenger 
carrier were ordered from time to time by the charterer. The court 
sustained the claims of the suppliers as maritime liens up to more 
than $110,000. The vessel sold for $40,000 only. The bondholders 
were thus absolutely shut out and the holders of those maritime liens 
got what there was. 

The Chairman. I want to know whether repairs were put on this 
vessel. You said coal and other supplies. What repairs were put 
on this vessel to put her in shape so she could sail. She was put in 
good order at an expense of $110,000 and sold for $40,000? 

Mr. J. D. Crowei^. If I may interrupt, I was counsel in that case, 
and that was the case. There were supplies and coal and repairs, 
and the unfortunate part of the whole proceeding was that the 
vessel was sold at the very bottom of the market, with the result 
that even the repairman and supply man came out with only a third 
of their claims. 

The CnAiR3f AN. That was because it was not sold to advantage, and 
that is just exactly what seemed to appear in the testimony this morn- 
ing, the clean-up, to clean up the vessel under foreclosure of mort- 
gage, nobody got anything except the mortgagee. 

Mr. Crowell. In other words, if your bill goes into effect, the 
$40,000 which tlie vessel sold for would go to the mortgagee and the 
repainnan would get nothing. 

The (^hairman. I understand that. 

Mr. Alexander. Tliey would never make repairs if they did not 
think the vessel property was sufficient to reimburse them subject to 
the mortgagee lien. 

Mr. Crowell. They would not. In other words, the ship would 
be tied up. 

Mr. Alexander. That would be the owner's fault. The law is not 
enacted for the repairman. Of course, he, like anybody else, does 
not sell his lalx)r and use his material in repairing ships unless he 
thinks he is going to get his money. As it is now, when the ship 
needs repairs they just come in if they have a lien superior to every- 
body else's. 
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The Chairman. This was a case that he has just related, by which 
they got the lien and got all the money there was, and there was 
not enough to pay the cost of that. 

Mr. Alexander. I understand that. The repairmen want to be 
absolutely sure of their money in every case I'egardless of the claims 
of the other people. 

The Chairman. They did not get it in this case, according to the 
t«stimonv given here. They had a claim of $110,000 and onlv got 
$40,000. " 

Mr. AValker. They got all that there was. 

Mr. Edmonds. That was their own funeral. They took the ordi- 
nary commercial risks and if they lose that is their lookout. 

Mr. Alexander. If that had been the first lien, they would have 
been careful about advancing supplies and making repairs unless 
they were sure of compensation from some other source, unless the 
lien was not sufficient for that vessel. 

The Chairman. This was sold in 1913 when everything was at 
low ebb and just before election, when everything went down to the 
bottom and did hot bring anything. 

Mr. Alexander. That does not alter the question involved here. 

Mr. Walker. Answering Mr. Alexander's point, Mr. Chairman, it 
certainly should be obvious that the repairmen could protect them- 
Slaves by adding cash on delivery or cash in advance or by bonding 
the cost of the repairs, and if the vessel owner could not afford to 
make them, the repairman should not make them. What si*ems to 
nie ought to appeal to the repairman is that any method by whicli 
investors can be interested more largely in shipping business so a-^ 
to put the United States into international competition in the ship- 
l)ing business would produce more ships to load, and that the repairs 
would generally bring business to the repairmen. It seems to me the 
policy of the existing lien is likely to lead the United States out of 
the shipping business, and thus in that way reduce business of the 
repairman on such ships as may be afloat. 

Mr. Edmonds. Do vou not think, Mr. Walker, that thev calculate 
to get these ships to repair whether they are under the American 
flag or not, and do not care what flag the ship is under. 

Mr. Walker. I sui>pose that is very likely. But following the 
analogy of freight cars, heavy repairs are usually made at the home 
station. I do not know how that is in the shipping business, 

Mr. Crowell. That is not true, Mr. Walker. 

The Chairman. In the case cited, the repairs have been done and 
they have a prior right of claim; they did not get anywhere near 
paying the bill and evervbodv lost out, as the ship sold for $10,000^ 
when the claim was $110,000.* 

Mr. Edmonds. That is ordinary commercial risk. The man took 
the risk and he lost his monev. 

Mr. Gauntlett. Might I ask who purchased the ship in this par- 
ticular case, when it was sold for $40,000 ? 

Mr. Crowell. The Morse Dry Dock Co. 

Mr. RowE. For their repair account? Were they the people who 
had large repairs on it? 

Mr. Crowell. As a matter of fact, the vessel was run for about 
three months after she Avas bought by the Morse Dry Dock Co., and 
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she went through the same throes and agonies again. I was not in 
that case and I can not tell you about that. 

Mr. Alexander. Who was the owner of the ship ? 

Mr. Crowell. The original proposition was fostered and advanced 
by Mr. C. W. Morse. I do not know who the second purchaser was. 

Mr. Walker. I have nothing further to say, Mr. Chairman, ex- 
cept to show the importance of the investment market in this plan 
for American shipping. 

Mr. Edmonds. Just at the present time, mortgages on ships or 
bonds, would not l)e of interest to your company at all ? 

Mr. Walker. No, sir. 

Mr. Edmonds. There has got to be something done to place these 
bonds in better position. 

Mr. Walker. Yes. You know what we do in railroad equipment 
trusts. There the railroad notes are secured by a first lien on the 
railroad equipment. That lien is superior by law to all other mort- 
gages of the railroads. It is a lien on those specific cars and engines 
for the amount of the debt, and something similar to that wilt need 
to be done in the shipping business before they can be made accepta- 
ble to investors. 

STATEMENT OF MS. IBA A. CAMPBELL—Besumed. 

Mr. Campbell (reading) : 

Sec. 7. That any person furnishing repairs, supplies, or otlier necessaries, 
includfn^ the use of dry doolc or marine railway, to any vessel, whether for- 
eign or domestic, upon the order of the owner of such vessel, or of the person 
by them or by him authorized, shall have a maritime lieu on the vessel, which 
may be enforced by i)roceedirgs in rem, and it shall not be necessary to allege 
or prove that credit was given to the vessel ; but such lien and all other liens 
arising^ out of or created by any contract or possession, except for crews* and 
stevedores' wages and salvage, shall be subordinate to the lien of any mort- 
gage filed for record in the offlce of the collector of customs and noted upon 
the certificates of registry, or of enrollment and license, as hereinbefore pro- 
vided in sections 1, 2, and .S of this act, and anj' vessel sold under any such 
aforesaid lien arising out of any such contract or possession, to pay the indebt- 
eclness secured thereby, shall be sold subject to, and such sale shall not impair 
the security of any such aforesaid mortgage. 

The provisions of that section down to the word "but" in line 5, 
page 9, are identical with the present lien law, the act of 1910. The 
modification comes in the provisions from line 5, page 9, " but such 
lien and all other liens arising out of or created by any contract or 
possession, except for crews' and stevedores' wages and salvage, shall 
be subordinate to the lien of any mortgage filed for i-ecord in the 
office of the collector of customs and noted upon the certificates of 
registry, or of enrollment and license," etc. 

The theory of that is this. It seems to me that if we subordinate 
to the lien of the mortgage all liens arising out of losses which can 
not be insured against and make superior to the lien of the mortgage 
all liens arising out of losses which can not be insured against, that 
then, by the mortgagee seeing that a proper insurance policy is taken 
out upon the mortgaged vessel that he gives the mortgagee as nearly 
adequate security as possible. 

For instance, this section does not subordinate to the lien of a 
mortgage the liens arising out of collision liability, so that if your 
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ship is mortgaged to nie and she is in collision with Mr. Dutch's ship, 
Mr. Dutch can libel your vessel just as it can be done to-day, and 
you would proceed in admiralty. If you did not bond her out she 
would be sold at marshal's sale and the buyer would get a clear title 
and the court would distribute the proceeds of the sale in accordance 
with the rights of the respective lien holders, including the mort- 
gagee. The mortgagee under those circumstances would be protected 
because he would have seen that the owner of the vessel had taken out 
an insurance policy against a collision liability, which insurance 
policy he would make payable to him to protect him on his mort- 
gage. On the other hand, you can not insure against a lien arising 
out of a contract for necessaries so that if, under the law to-day, if 
the ship is repaired and the bill is not paid, the i*epairer will libel 
her in admiralty, and if she is not bonded out she will be sold and 
the purchaser will get a good title, thereby closing out the mort- 
gagee, unless she sells for any more than the residue to distribute. 
The mortgagee can not protect himself against that situation by in- 
surance, so to enhance the security value of the mortgage it is my 
opinion that you should subordinate these liens to the lien of the 
mortgage. You have got to choose between the mortgage and the 
furnisher of the supplies, just as Mr. Alexander has so emphatically 
pointed out a number of times, the repairman has not got to repair 
that vessel. It is at his option. If he does repair the vessel he is 
going to do it after he has examined the ship's papers and satisfied 
himself either that there is sufficient equity in the vessel not covered 
by the mortgage, to protect him, or the owner of the vessel arnlnges 
some satisfactory security for the payment of his bill. 

The argument is made by the repairmen generally that ships are 
made to ply the seas not to lie and rot at wharves. That is true 
enough, but there is no reason that I can see that the owner of a ves- 
sel who has gone to a mortgagee and got the mortgagee to put money 
into that ship should have the right without voice on the part of the 
mortgagee to take her to some shipyard and put repairs on her and 
thereby subject her to the lien which may entirely defeat the mort- 
gagee's property interest in the vessel. 

What is going to happen in actual practice will be this: That if 
the vessel comes up for repairs so heavily mortgaged that the repair- 
man is not satisfied to look to the equity of the owner in the vessel 
as his security, he is going to say to the owner, " You have either got 
to arrange for the payment of these repairs in advance, or give me 
adequate security, or I will not repair the vessel." Now, if the owner 
is in a' position where he can not give the security or pay the money 
in advance, he has either got to go to the mortgagee and ask the 
mortgagee to step in and help him out of that situation by waiving 
the priority of his mortgage, as this bill authorizes, and he has got 
to get the vessel under repairs. I can not see where that is doing any 
injustice to the owner of any vessel. He has got his friend's money 
in the vessel, and whv should not the friend, the mortgagee, have an 
opportunity to come in and have a voice in how the vessel is going 
to be disposed of. 

Mr. Alexander. As between the mortgagee and the mortgagor 
they are more interested in having the vessel in active service than 
the repairman. They have their investment. 
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Mr. Campbell. Yes, sir. The repairman is not going to be hin- 
dered by this provision. I would say — ^it is a guess on my part — 
that if the Cramp Shipbuilding Co., the Newport News Cb., would 
show their books, that you would not find that there was one-tenth of 
1 per cent of all the repair bills made on ships that they had to go 
into coui-t to collect. 

Mr. Dawson. I will support you on that. 

Mr. Campbell. Because they are fearful that they might be de- 
feated in a priority right to go into the courts and enforce one-tenth 
of 1 per cent of the repaii-s fliey might do upon a vessel. They will 
not stand in the way of a measure which the financial interests of the 
country will tell you has in some form got to go upon the books if we 
are to have any general investment in shipping enterprises. 

Mr. Alexander. In other words, you are going to have more ships 
to repair. 

Mr. Campbell. That is what section 7 of the bill contemplates. 

Mr. Webb (a ship owner). I notice in your amended bill, the re- 
visetl bill, you have included stevedores' wages in section 7. 

Mr. Campbell. Yes. 

Mr. Webb. May I ask you why that is done ? 

Mr. Campbell. Yes; because it seemed to me that the crews and 
stevedores ought to be protected. They are workmen who work by 
the day in the operation of vessels and my sympathy went out to 
them ; they ought to have protection, and it does no harm to the mort- 
gagee. I will add this further. This is what is going to result in 
actual practice. Every mortgage that goes upon a ship will contain, 
or, at least, it ought to contain, because it does contain to-day now, 
a provision authorizing the owner to incur working indebtedness to 
a given sum. 

Mr. Webb. Yes. 

Mr. Campbell. I think you might put it into this bill if you want 
it, but if you don't put it in the bill you are going to have inseited in 
the mortgage that the owner may incur, say, $10,000 indebtedness in 
the operation of the vessel which shall be superior to the lien of the 
mortgage. 

Mr. Webb. It is invariably there. 

Mr. Campbell. Because that is in the usual course of business. 
That, in my judgment, is going to take care of the criticisms which 
are made by the towage men or towing companies. They siw under 
this bill, we have no first lien for our towing bills, and no first lien 
for our bunker bills and for our oil. That is true enough. It seems 
to me in the working out of this there will be no difficulty between the 
honest owner and the honest mortgagee, in getting together and pro- 
viding in their mortgage for what you might call working capital to 
meet that situation. 

Mr. Webb. The gentleman is aware that the stevedoring of a ship 
is frequently and almost invariably arranged for by contracts with 
the master stevedores. He employs the labor, the stevedore, just the 
same as the shipyard man employs machinists, boilermakers, and in 
tliis particular mstance he is given an advantage over the other em- 
ployers of labor. He is even given the advantage over an admiralty 
firm employing labor who have no claim like the stevedore has. I 
do not know why the stevedore has been included here and exclusive 
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of the supply firm. I know the stevedores have not only arrangetl 
for the loading of the ship, but they have sold loading material, ton- 
nage, etc. I know stevedores offered to sell to the Shipping Board 
material for $240 apiece that we sold for $60. 

Mr. Campbell. What I was trying to protect in it was to protect 
the individual man. 

Mr. Webb. You know it is past the day when the individual man 
makes an agreement with a captain to help load the ship. Steve<lore 
concerns have reached the importance of large supply concerns. They 
have half a dozen $5,000 motor trucks running around. 

Mr. Jacob C. Reichert (New York, towboat exchange). There is 
a concern of stevedores in New York who not only load the tonnage, 
but also tow the ship, do the towing of the vessel. I do not see why 
they should get preferences. 

Mr. Campbell. You have my reason for putting it in. 

Mr. Chindblom. The language is plain. It is the language of 
mechanics liens, but it does not extend beyond the wages of individual 
mechanics. They are not working for contract firms : it does not a tfe<-r 
the situation. 

Mr. Campbell. If the bill were to provide for foreclosure, you 
would not impair the market value of the mortgage security by giving 
the man who is putting his work into the ship, in loading or in operat- 
ing the vessel, giving him a preference would not endanger tlie 
securitv value of the mortgage. 

Mr. Webb. Mv dear sir, he makes no contract with the owner oi* 
agent, or master of vessel for that service. 

Mr. Campbell. That may be true in the citv of Ne^ York; but it 
is not univei'sally true, I know that to be the ^act. Take Seattle, for 
instance, when they want stevedores to discharge vessels, they send 
over direct to the stevedores' union and they send down 20 stevedore>. 

Mr. Reichert. In New York, they don't. There is no individual 
stevedore hired in Xew York. It is all l)y the boss stevedore: they 
have got more monev than steamship owners. 

Mi\ Campbell. Tliat is not universal 

Mr. Reichert. In New York it is absohitely so. 

Mr. Webb. It is almost generally true. Master stevedores traffic in 
labor just the same as the supply dealers traffics, only he sells laljor. 

Mr.. Campbell. I have no desire of protecting the capitalist. The 
only idea in mind was the individual and I leave it with the com- 
mittee. I thought I was protecting the poor devil who put his labor 
into the loading of the ship. 

Mr. Webb. That is the individual workman, but the ship captain 
does not make an arrangement with him: he would not have a lien 
with him. 

Mr. Campbell (reading) : 

S^:c. 8. That the foUowIntc porsons shall Ix* presniiUMl to have authority from 
the owner or owners to procure n»pairs. supplies, anrl other Tiecessnrles for the 
vessel: The manapnncr owner, ship's liusband. master, or any iMM-son to whom the 
manaKcnient of the vessel at the port of supply Is intrusted. No ihm-soii 
tortlously or unlawfully in possession or charjje of a vessel shall have autluirlty 
to bind the vessel. 

That is the same as the i)resent law. In fact, they do very largely, 
a modification of the lien law npou the existing lien law in the general 
maritime law. 
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Sec. 9. That the officers and agents of a vessel specified In section 8 of this act 
shall be taken to include such officers and n gents when appointed by a charterer, 
by an owTier pro hac vice, or by an apreed purchaser in possession of the vessel, 
but nothing in this act shall be construed to confer a lien when the furnisher 
knew, or by exercise of reasonable diligence could have ascertained, that be- 
cause of the terms of a charter party, agreement for sale of the vessel, or for 
any other reason, the person ordering the repairs, supplies, or other necessaries 
was without authority to bind the vessel therefor. 

That is the present law. 

Sec, 10. That nothing in this act shall be construed to prevent any person from 
waiving his right to a lien at any time, by agreement or otherwise. 

That was put in there to expiessly authorize what I mentioned a 
moment ago, the inertion in the moitgages of the provisions by which 
they could give the owner of the vessel the working capital, and 
under which he could incur obligations that would be superior to the 
lien of the mortgage and also meet the situation that I mentioned to 
Judge Alexander, whereby the mortgagee could waive the superiority 
of the lien of his mortgage to help out the owner if the owner was 
caught in a position where he could not repair his vessel unless he 
arranged that sort of security to the satisfaction of the ship repairer. 

Mr. ChindbIiOM. That phrase "or otherwise,'' what do you have 
in mind? 

Mr. Campbell. Waiving or postponing. 

Mr. Chindblom. You are suggesting adding after the word 
'* waive " the words " subordinating or postponing." I started to 
ask wliat might be considered as coming within those words " or 
otherwise." 

Mr. Campbell. T took that text out of the 1910 act. 

Mr. CiiiN'DBLOM. Is it in tlie present act? 

Mr. Campbell. Yes. 

Mr. Chindbix)m. I was going to suggest you might raise the ques- 
tion of estoppel there which would be beyond your purpose. 

Mr. Campbelt.. Section 11 is also taken from the present act: 

Skc. 11. That this act shall sui)ersede the provisions of. all State statutes 
conferring Hens (or) on vessels, in so far us the same purport to create 
rights or action to be enforced by proceedinjrs In rem against vessels for re- 
pairs, supplier, and other necessaries, or which provide for recording or fore- 
closure of mortgages on vessels. 

There I added these words : " which provide for recording or 
foreclosure of mortgages on vessels." 

Section 12 is a new section which I have added : 

Skc. 12. That this act shall not .apply to existing mortgages unless the mort- 
jragee complies with the provisions hereof. 

There are many vessels, many fleets of vessels covered by bond 
issues, secured by mortgages and trust deeds, particularly on the 
Great Lakes. So we could make certain that we were not disturb- 
ing the status of those mortgages, I put this provision in : 

Sec. 13. That the act entitled "An act relating to liens on vessels for re- 
pairs, supplies, or other necessaries." approved .Tune 23, 1910, and all other 
acts or part of acts inconsi.^-tent herewith are hereby repealed. 

That act is the act which has been reenacted in sections 7, 8, 9, 10, 
and 11. 

13(Mir»— 1{>— PT 2 1 
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There should be, I think, a section 14 added, providing that thi^. 
act may be cited as the ship-mortgage act of 1919, so as to give it a 
title. 

Mr. Scott. Under the provisions of section 12 of the act, you 
only apply it to existing mortgages? 

Mr. Campbell. Yes. 

Mr. Scott. Supposing it was necessary to renew the mortgage, 
what do you say as to tneir authority to do it under the provision> 
of this section ? 

Mr. Campbell. In existing mortgages? 

Mr. Scott. Yes; supposing that when they renew the mortgage, 
when they make out a new mortgage. 

Mr. Campbell. They could do that all right. With a new or ex- 
isting mortgage it would be recorded anyway, with the home port of 
the vessel, as the bill requires, and to comply with that they have 
got to have notice on the ship's papers, thereby acquiring a right to 
foreclosure in the Federal courts. 

Mr. Scott. Under the provisions of this act they make a new 
mortgage. 

Mr. Alexander. They come under the act like anybody else. 

Mr. Chindblom. Is there a method of extending the mortgage 
without making new papers? 

Mr. Scott, if they wanted to renew an existing mortgage under 
the provisions of this section 12, they could not do it. 

Mr. Campbell. Why not? 

Mr. Scott. Because you say "shall not apply to existing mort- 
gages." 

Mr. Campbell. Unless the mortgagee complies with the provi- 
sions. 

Mr. Scott. If they wanted to renew their mortgage, it would be a 
new mortgage virtually. 

Mr. Campbell. You see, section 1 of this bill provides for the 
same recording as is now required. It also requires for the indorse- 
ment on the ship's papers of the notation. If the mortgagee under 
an existing mortgage or on a renewal of it has simply the notice of 
it, then he would have to comply with this act. 

Mr. Alexander. Should there be some time within which that 
could be done? 

Mr. Campbell. Xo ; I think not. It is optional with the mortgagee 
whether he secures it or not, and he is the only party that can complain. 

Mr. Alexander. It says that " this act shall not apply to existing 
mortgages unless the mortgagee complies with the provisions hereof." 

Mr. Campbell. Mr. Dutch suggests adding the words " unless and 
until." 

Mr. Edmonds. There should be some method here for the transfer 
of the mortgage from one party to another. 

Mr. Scott. My point is this : If this bill goes into effect, all future 
mortgages of necessity must conform to the provisions of this act. 

Mr. Campbell. Yes. 

Mr. Scott. My point was this: Supposing that some shipowners 
do not care to, on account of local conditions which prevail on the 
Great Lakes, for instance, suppose they do not care to enter into a 
mortgage contract similar to that provided in this bill, but they 
prefer to act under the original scheme. 



MORTGAGES AND LIENS ON VESSELS. Ill 

Mr. Campbeu^. All right. In my judgment, all they have got to do 
is to record their mortgage as now and have the notation of it. 

Mr. RowB. Or they can write in the mortgage that this may be 
subordinated for any repairs made to the ship and it would be correct. 

Mr. Alexander. Strike out " unless " and say '^ until." 

Mr. Campbell. " Unless and until." If he does not have the nota- 
tion made as required by the sections, he is not within the operation 
of this act ; all they have got to do is to leave it off. 

Mr. Scxyrr. I am frank to say that was my vague impression of the 
proposition, but I thought it would be well to bring it out now in 
connection with it, so if it comes up on the floor of the House we would 
have had some comment on it. 

Mr. Webb. Do you know of any foreign maritime nation which 
follows the practice of recording on ship's papers such as he proposes 
in this bill. The English and Norwegians and Scandinavians go in 
very largely for mortgages, but I am not aware nor have I seen any 
English ship's papers or Norwegian ship's papers with a notation to 
the fact that the vessel was mortgaged. 

Mr. Campbell. I do not know of any. This is an innovation, so 
far as I know. 

Mr. Webb. This is an entirely new precedent, then ? 

Mr. Campbell. Yes. 

Mr. Alexander. To protect the repairer and supplyman. 

Mr. Webb. Then vessels never wait around for repairs and sup- 
plies; never think about asking about the mortgage. 

Mr. Campbell. Are you a vessel owner? 

Mr. Webb. Yes, sir; not very large vessels, however. 

Mr. Campbell. Do you mortgage vessels ? 

Mr. Webb. No, sir. 

Mr. Campbell. You never tried to market your securities if 

Mr. Webb. No. I have never owned large enough vessels to have 
to apply for a mortgage. 

STATEMENT OF UB. E. 0. BICKFOED, BEFBESENTING NEWFOBT 

NEWS DBT DOCK CO. 

Mr. BiCKFORD. You asked, Mr. Chairman, for those who favored 
this bill to say what they have to say about it. I favor the principles 
of the bill, but I do think it ought to be amended in certain respects 
that I wanted to present to your body. I will not indicate these par- 
ticular sections to which the amendments will refer, because I have 
only my rough notes here, which do not do that. But the character 
of the amendation will very readily indicate just where it should be 
placed. 

It is an objection, of course, to have any sec ret lien. This bill 
seeks to preserve the principle that there should be an openness of 
the lien by providing that the pajjers of the ship should have the 
fact of the mortgage and the character of the mortgage inscribed 
thereon. It seems to me you can go a step further than that with 

{>rofit. I would suggest that the word " mortgaged " or some simi- 
ar word be legibly inscribed upon the vessel wherever her name 
and hailing port appear. I can not see that would do any. harm 
whatever to the vessel. It prevents her from masquerading as an 
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entity worthy of credit. It calls attention at once to the fact that 
the mortgage exists against her and it gives visible notice to all the 
world of just exactly what she is. Now, what will actually happen ? 
The man who wants to have repairs made on a vessel will generallv 
catvh hold of a shipbuilding man by the coat tails and follow him all 
around until the shipbuilder agrees to make repairs. But I have 
seen shipbuilding when that was by no means so. The coat tails 
were the same, but it was the shipbuilder who had the other man's 
coat tails, in those days. If you had gone to the captain of a ship 
that you and the other fellow happened to know needed repairs and 
wanted to repair the ship and you asked the captain to let you see 
his papers, you might get a look at the papers, but you would never 
get a look in at the job. 

As a matter of fact, you would provide the sort of thing that 
would not be taken advantage of, whereas if the vessel that was 
mortgaged had that fact suitably inscribed on her stern, the subject 
would be opened by the (hara.teristics of the vessel itself. 

Mr. Sc'OTT. If you had a house mortgaged, you would not want a 
sign on the house, would you? 

Mr. BiCKFORD. I would put it on the front door if there were no 
re ording offices where people could go and find out what the status 
of my property was, and I would not, as with a ship, go rambling 
around the country asking credit on the faith of that house when 
I did not own it. It is simply a means whereby perambulating, cir- 
culating here to-day and gone to-morrow, you carry with the ship 
the things that are known about her where she lives. I have no 
right to put a broadcloth suit on and go to Wall Street and borrow 
$1,000,000 when I could not get $600,000 at home where I have no 
property. A ship should advertise what she is. It is not a hard- 
ship or injury to the ship. Why is she injured? The only way that 
she can be injured is that somebody can not be fooled by her pre- 
tensions to solvency. That is the only injury she can possibly suffer, 
that she does not get the credit that she might get it she were suc- 
cessful in putting over her solid aspect upon a person who would 
suffer by extending credit where it was not deserved. If that lan- 
guage was put on her stern, and you need not use the language^, 
mortgaged, if that is offensive, but you (an use some symbol that in- 
dicates the fact that she is mortgaged. 

Mr. Webb. AVhy not the i)awnbroker's sign ? 

Mr. Bi( KFORD. I think that a vessel mortgaged under present 
valuations, upon which 25 per cent is paid upon $235 a ton, I do not 
think the pawnbroker's sign would do, because the pawnbroker's 
sign indic^atcs that there is something of value inside. When you 
can build them new for $l()r) and sell them for $235 on a 25 per cent 
payment, I do not think any harm is done. 

I might say right now. with respect to small repairs, I do not share 
the apprehension of others who have spoken here from time to time. 
For small repairs there exists a very good security alread}- in the 
po.-scssion of the ship. Under this bill, as proposed, you can inter- 
rupt the possession of the ship under these repair liens. You can 
interrupt the possession of the ship any time you please if a man 
comes to you and gets repairs and supplies from you, as I read this 
j-ection, when he does not pay for them. You go to him and libel 
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his ship. That is what is done to-day. In order to get the posses- 
sion of the ship, and that is what he wants, to go ahead with his ship 
on his voyage, he will do precisely what he does to-day — ^that is, 
bond the ship and go ahead. In that way, the small repairman and 
towage man nas practically the same security that he has to-day. 

It IS the larger repairs that I think are of interest to this com- 
mittee, or should be. I do not think my mind is swayed by the 
fact that that is the kind of repairs which is done by my company. 
But for repairs which would amount to more than half the value of 
the possession that needs a certain amount of security. 

Without interfering in the slightest with the general proposition 
of this bill, with which I am in entire sympathy, there should be 
some means which will give to those controlling the moneys of the 
United States the assurance that marine mortgages are desirable 
securities. If we can get that into our money marts, we will have 
^one far toward the establishment of the merchant marine. 

I think the bill should provide that no mortgage taken hereunder — 
the bill should contain a provision to nominate or name a certain 
person with a certain post-office address, as trustee, or it would 
practically amount to a trustee, which person was by the mortgage 
authorized to waive the mortgage lien wherever he felt that the 
security and protection of the ship or her preservation required that 
action upon his part. Now, it is said that there is in this mortage 
a provision that it can be waived. Undoubtedly it can be waived, 
but when there are 50 or 100 or 1,000 cestuisque trust or beneficiaries 
under the mortgage, unless there is something in the mortgage 
whereby one person is designated who can waive the mortgage m 
certain particulars, a convention of all these various interests is 
necessary before there can be a waiver of the mortgage. A situation 
may develop of this sort. A vessel has suffered severely from tlie 
peril of the seas. Extensive repairs are necessary, and she has 
valuable business awaiting her at a near-by port which she wishes 
to reach as soon as possible. It is essential that she be repaired. 
She can not proceed farther. She has limped into port to some 
point of repair. It ought to be put up to the mortgagee or his repre- 
sentative or trustee in his mortgage to say so she can make these 
repairs whereby this vessel shall go to the other port. Will you 
waive your mortgage and let that be done, or do you wish to insist 
on your rights in the mortgage and have the vessel foreclosed? 
Then it will put it into the hands of the mortgagee to say which is 
mast beneficial to him. 

If we go ahead and make the repairs we have put into that ship 
a plus value to the value she did not have when she came to our 
plant. It is just and, I believe, right that under such circumstances 
the machinery ought to exist in the mortgage itself whereby those 
waivers might be easily and quickly made, and the reason why it 
should be inserted in the mortgage, in my opinion, is this : That it is 
the function of Congress to see to it that vessels are employed as 
they are intended to be employed, in plying the seas, engaging in 
the trade of the Nation. That is. Congress and the people are 
interested in ships because they are a necessarj'' branch of our trade, 
and we are interested in them not as an adjunct to our harbors, but 
to engage in the trade of the seas. Anything which tends to pro- 



114 MORTGAGES AND LIENS ON VESSELS. 

duce a situation in which they can be of efficient aid to the com- 
merce of the country tliat they are intended to be, is a valuable, 
useful thing. I think, therefore, the mortgage should, and many 
mortgages do, contain a provision authorizing the waiver of liens 
in cases where the security of the property itself covered by the 
mortgage is involved. Then you leave that matter up entirely to 
such trustee. 

I think also that the act should provide that the trustee should 
answer questions as to the status of the mortgage indebtedness, which 
might be propounded to him. A mortgage has been put upon the 
vessel property for $1,000,000. There are <'ertain times when the 
owner of the mortgage — just as we used to have in our State, and I 
have no doubt in many States, men had a habit of dealing in busi- 
ness under their wives' names — has a great advantage in that sixhmcs 
of insolvency. I can conceive of many cases in which the owner 
would conceive himself privileged by rather increasing than dimin- 
ishing his apparent indebtedness. I think that the trustee or son»e- 
body should officially answer to the mortgagee and other business 
con( eras and tell the truth and disclose how much money was due on 
that mortgage. 

In the bill as it stands it does not seem to take account of a thing 
which many of us have found in our practice should be taken into 
account. That is to say, the bill doe« not provide that the mort- 
gagors shall disclose how much money is due, but he shall cause these 
things to be put upon the record of the ship and in the customhouse. 
We have in my State, to meet a condition of that sort, a provison 
that whenever a note secured by a deed of trust is paid it becomes 
by mandatory statute the duty of the beneficiary to go to the 
margin of the trust book and mark that that note has been paid. 
That is done because it has been found very advisable that the 
records might show those things, and they put that burden upon 
the person it ought to be on, namely, the person who is the ostensible 
hohfer of the security: that is, that he shall disclose and keep the 
public, who are in a sense damaged by the existence of his lien, 
aware of its extent. 

The most serious objection to the bill, I think, has been covered 
by the dictation which the proponent of the bill was kind enough 
to allow me to make; that is to say, it seemed to me that this act 
is a right means whereby foreign purchasers may gain a title goo<l 
as against tlie world of an American ship, contrary to the policy, or 
what 1 understand to be the policy, of Congress. So that amend- 
ment which I then dictated I will ask to be taken as a part of what 
I am now saying. 

I think that this bill should only purport to give priority to a 
mortgage which covers the entre interest in a vessel. In other words, 
if we deal with the chicken-feed proposition, it will be a matter of 
interminable difficulty. The real situation that we are trying to 
reach is to bring about conditons whereby money in general will 
advance the large sums which are essential to the upbuilding of our 
merchant marine. They do not deal on the basis of sixty- fourths 
and one hundred and thirty-seconds on ships in England, as with 
your ships on the Great Lakes and, I believe, on some portions of 
the west coast. I think the priorities should only be extende<l to 
cases where the whole interest of the ship is mortgaged. 
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I think that the ninth section of this bill should go out. It looks 
to me as an attempt to interpolate into this bill something that tht 
whole notion of this bill seems to be in the protecton of the mort- 
gagee. 

Mr. Campbell. That is the present law. 

Mr. BiCKFORD. It may be the present law, but it has no relation 
to this present thing. It has no relation to this bill. With the 
ninth section the mortgagee is not interested either one way or the 
other. 

Mr. Campbell. I repeal that part of the act of 1910. I wrote the 
act of 1910 into this and repealed it. 

Mr. BiCKFORD. I apprehend that was why it was introduced, but 
that is merely a question of inserting it at this point in a bill the 
whole purpose of which is as I have indicated. If that language is 
to be maintained in the bill, I think it would be no hardship to cause 
a vessel under a bare boat charter to have it^ charter placed con- 
spicuously, as I previously suggested, on the mortgage, so that 
people who deal with it will know what they are up against, that 
the thing or entity which seems to be solvent is not in fact so. It is 
sirapl}' opening the situation to the world. What we want to do 
is to give to the pereon who advances the money the very best security 
we can give him, but we do not want to fool anybody. 

I would suggest that in line 20, page 8, of the sixth section, the 
words '• with similar " be canceled and the words " including all " be 
inserted. The reason for that is that here the rights of appeal are 
onlv such as will be given in the admiralty cases. I would include 
sucK riglits as would be in the admiralty cases with those that already 
exist in the equity case. 

On line 25, page 5, section 5, and in line 1, page 6, you have an 
indication that there shall be a reasonable time to file the same for 
record. Now, of course, that is a matter of construction, and it will 
cost a million dollars, if it does not cost more, to find out what the 
words " reasonable time " mean. I suggest that some specific time be 
mentioned. 

Mr. Campbell. You can not do that, because you do not know 
where your vessel may be upon whose papers you have got to make a 
notation. 

Mr. BiCKFORD. Yes; but it is not a hardship, as some gentleman 
here has said — and I think it was you — to fix a time, even though it 
be an extended time, because, as you have said, the mortgagee would 
not consent to the payment of the money until you show the thing 
to the mortgagor. I would not do it, and I think very few men would. 
I do think that this reasonable-time provision should be cut out. 

I want to suggest to the committee also the propriety of leaving out 
the entire section which relates to foreclosure. Unless there are ad- 
miralty liens, foreclosure may be conveniently made anywhere. If 
there are admiralty liens, the foreclosure ought to be made at the 
place where there are admiralty liens. It was my first thought when 
I saw this provision that you would reach the difficulty by inserting 
the words to the effect that the district court having jurisdiction of 
the ship should have exclusive jurisdiction for the foreclosure of the 
mortgage. But this situation occurred to my mind and my attention 
was distracted, but I think you also touched upon that matter. 
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Here is a ship within the jurisdiction of the district court of the 
eastern district of Virginia, we will say. Under the provisions of the 
foreclosure statute it has exclusive right to foreclose. Now, the 'vessel 
is there held by libel for a maritime lien. The question is, When does 
your foreclosure begin? In the nature of things, when a vessel is 
libelled like that and sold on account of the maritime lien, the court 
in disposing of the proceeds takes care and gives to the mortgage lien 
its provision according to its priorities, fi seems to me when you 
have fixed the priority of a mortgage lien in all cases where there have 
been maritime liens which are insisted upon by libel that would seem 
to take care of itself. There is no great harm in leaving it in. 

Mr. Campbell. What would you do, supposing there was no pro- 
ceeding in admiralty for the enforcement of maritime liens? What 
would the mortgagee do under your plan if he allowed an equity to 
foreclose the mortgage ? 

Mr. BicKFORD. I would attach that vessel in either State court or 
Federal court, whichever I saw fit. 

Mr. Campbell. Then you would rely upon diversity of citizenship 
for jurisdiction in the Federal court? 

Mr. BicKFORD. For jurisdiction in the Federal court, you would. 

Mr. Campbell. That is exactly what we want to get away from. 
We want to foreclose in the Federal court — ^have the right to proceed 
in the Federal court. 

Mr. BiCKFORD. It is not fair for me to attempt to answer you. I 
have not looked into the question sufficiently and can not answer you 
fully. You can not confer jurisdiction of this sort. That is what my 
objection was based upon. 

STATEMENT OF MB. CHABLES F. QtJANTBELL, COITNSEL EQUIT- 
ABLE TEUST CO., 37 WALL STREET, NEW YORK CITY. 

Mr. QuANTRELL. The Equitable Trust Co. of New York has been 
a large lender on mortgage securities for the past three or four 
years. In fact, they have loaned quite a few million dollars. I can 
say that advisedly, because in almost every instance I have passed 
izpon the sufficiency of the lien, and in addition support what Mr. 
Walker has already said, representing the institutions that he gave, 
and I might say that we have been aole to make these loans with a 
feeling of security heretofore because of the freight-rate situation 
that has existed during the war. It has come to a time now, or will 
shortly, when unless some additional security is given, the institu- 
tion which I represent and those of its kind will be less inclined to 
loan against a ship. This institution has a banking department, 
loaning large sums of money; it has a trust department, acting as 
trustee under bond; it has a banking and bond department. Its 
interest is from three different standpoints. Its loans made hereto- 
fore are loans of short duration, usually about four months. 

If a measure of this kind is put through, so that the institution 
can feel that it has the security over than what the moneys are that 
are earned by the vessel, it may be inclined to extend the period of 
the loan. If, however, a measure of this kind is not put through, 
I am afraid that the institution will be disinclined to make loans 
in the same proportion that they have heretofore. 
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The Chairman. You have loaned on account on the high seas? 

Mr. QuANTREiiL- Yes. We had an assignment of freight moneys, 
and freight will be prepaid before a vessel ever left the shore, and the 
loan being short, tnree or four months' loan, they would have suffi- 
cient out of the first freight earnings to almost pay off the mortgage, 
so that the amount still involved after that would be very slight 
and we could take the risk of the repairman's lien and other mari- 
time liens, being small amounts not to worry us at all. But I am 
afraid that that situation will not continue when freight rates come 
down and the shipper's of goods are in a little bit more independent 
position than they are now. 

Mr. Edmonds. Before the war, did you loan on ship property? 

Mr. QuANTTRELL. Yes ; we loaned on ship property, taking a mort- 
gage on the ship and assignment of the freight loaa. I should say 
our entrance into the war ; we made very few loans before the war 
started and before the freight rates began to advance. 

Mr. Edmonds. Would you put your trust funds in a long-term loan 
on ship property? 

Mr. QUANTRELL. No. 

Mr. Edmonds. Only where you could see returns coming in in a 
short time? 

Mr. QuANTRELL. Not trust moneys. 

Mr. Edmonds- Did you have long-term loans on German ships? 

Mr. QuANTRELL. Not to my knowledge. 

Mr. Edmonds. Before the war? 

Mr. QiTANTRBLL. Not to my knowledge. 

Mr. Edmonds. I guess it was not your firm. 

Mr. QuANTRELL. It may have been the Equitable Trust Co. of 
Baltimore. 

Mr. Edmonds. I think it was the Guaranty Trust Co. 

Mr. QuANTRELL. Not to my knowledge. Mr. Dow is vice presi- 
dent of the trust company and generally has supervised things under 
these ship loans, and stated to Mr. Rowland, of the firm of which I 
am an associate, that he was in support of a measure of this kind. 

Mr. Edmonds. If a measure of this kind should pass, would you 
put your trust funds in a trust of this character ? 

Mr. QiTANTRELL. Provided they would consider any such invest- 
ment an investment that a trust company could make with its funds. 
I do not know whether it would take a State statute to make it so. 
It would be more or less covered by the State statute as to whether 
it was an investment a trust company could make. 

Mr. Edmonds. In other words, you are limited in the character of 
investments you can make with trust funds? 

Mr. QuANTRELL. YcS. 

Mr. Edmonds. You are conversant with New York conditions. 
Has the International Mercantile Marine any bonds there? 

Mr. QuANTRELL. I Understand so, and within the last month I have 
personally passed on three ship mortgages — that is, bond issues were 
in each instance behind the banker ; as I recall it, it was a Pittsburgh 
banker, not a New York banker. When I say banker, I distinguish 
banker from trust company, which acts as a trustee. A banker is a 
man who sells bonds and underwrites the bonds. If my recollection 
serves me correctly, it was Pittsburgh bankers. However, on the 
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other hand, these same investment bankers are interested in that, but 
not to the extent that they would be interested if the mortgage were 
made practically a first hen on a ship. We can all see very readily 
that it would increase the selling facilities of the bond house if the 
mortgage was made a first lien on the vessel. 

Mr. Edmonds. Have they been successful in placing mortgages on 
ships ? 

Mr. QuANTRELL. You mean bond issues? I do not believe I am in 
a position to state. I have only had a few, but I have been given to 
understand it has been more or less unsuccessful as a venture hereto- 
fore; that is, around and in New York, and they are just beginning. 
The bank people have told me that it would be materially advanced 
if the mortgage was made a first lien or substantially a first lien on 
the vessel ; the building of vessels would be advanced. 

Mr. Edmonds. I suppose the position to-day, as a second lien on a 
ship, would not be as attractive. 

Mr. QuANTRELL. No ; because your boat might get out of port and 
put in at some other port and incur obligations which would be al- 
most sure to minimize your security to such an extent that the bonds 
would not be secured. In fact, we have a case now, the only case I 
know of where we have stood any chance of losing any money. That 
boat now is about to be sold to satisfy a repairman's lien. We have 
a mortgage behind them. The repairmen^ liens have run up into 
considerable money. Unless we buy in to protect, we are going to 
lose. If that condition continues to exist, if we have any more 
illustrations of that, of course, it will make banking institutions re- 
luctant to advance money on that class of security. 

Mr. Edmonds. If I were to buy five ships from the Shipping Board 
and come to you and want to have you act and handle a bond issue 
for me for 60 per cent of the value of these ships, would you look 
favorably upon it? 

Mr. QuANTRELL. It would depend upon what you consider the 
value. What would be your value? Would you take the selling 
price from the Shipping Board? 

Mr. Edmonds. I presume what I paid for them. 

Mr. QuANTREix. iTnder those circumstances, I do not believe we 
would bo interested. 

Mr. Edmonds. I presume I would take a value of $170 or $180 
per ton. 

Mr. Alexander. You would take the market value. 

Mr. QuANTRELL. We would take the market value and would not 
loan any more than 75 per cent, and probably 60 per cent on them. 

Mr. Edmonds. Would vou loan that bond issue on that as a loan? 

Mr. QuANTRELL. I do not know that our institution would do it : 
no; because the bond branch of the institution has not gone in for 
that heretofore. The trust department has acted as trustee under 
the bond issue. I might say right here that the point raised by the 
gentleman who preceded me, that the trustee would be the one to 
pass on the sufficiency or the necessity of repairs, that I can tell you 
from my experience in passing on ship mortgages and also on bond 
issues, railroad bond issues, that the trustee has not assumed any 
such responsibility because the remuneration of the trustee under 
the mortgage is so slight in comparison with the risk he might take 
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in assiiining to pass upon the sufficiency or necessity of waiving the 
rightij of the priorities, to prevent him from exercising, or prevent 
the institution from exercising it. 

Mr. P^DMONDS. Unless, I presume, it was originally noted in the 
trustee's certificate. 

Mr. QuANTRELL. Ami even there you require the exercising of 
<liscretion. They would not assume the right. The fees paid for 
acting as trustee are so small in comparison with the risk that they 
would not be willing to assume it. Last night, before leaving my 
office, they attempted to make a trustee assume the responsibility 
for the sufficiency of the insurer. I changed it to pennit the trustee 
to accept the insurer's statement, responsible insurance brokers in 
New York, which would indicate that trustees will not assume these 
responsibilities. 

Mr. Alexander. I understood Judge Bickford to have made the 
suggestion that some one should be designated in the mortgage with 
authority to postpone or waive the lien in the cases to which he 
i-eferred, and that person would be suggested by the mortgagor and 
the mortgagee, t<}o, but I do not know of any liability on his part 
if he is vested with the authority, that he could exercise his dis- 
cretion in ordinary cases, before he would consent, that he confer 
with the mortgagor and mortgagee, but his idea is to have some- 
body with power, whether it is mortgagor or mortgagee or some one 
representing both of them, whose post-office address is known and 
with whom the repairer can communicate. 

Mr. QuANTRELi^. That would be true, Judge Alexander, as to the 
individual mortgagee, but where you have a bond issue, with any 
more bonds out, it would be impracticable, it seems to me. 

Mr. Barnes. I would like to ask the gentleman just one question. 
You would not take a long-time mortgage on a ship without having 
a provision in that mortgage that would insure the ship's being 
kept in repair? 

Mr. QuANTRELL Oh, you would provide that in your mortgage. 
In the ship mortgages we have prepared, we have put in a provision 
covering that. 

Mr. Barnes. In other words, the ship would have no value to you 
as security unless she was kept in repair? 

Mr. QuANTRELL. Oh, the snip must be kept up to a certain stand- 
ard of repair, and the mortgage would become due on failure of the 
mortgagor to keep the ship in repair. 

The Chairman. I would like to ask a question about the Inter- 
national Mercantile Marine. Are those bond issues in this country 
or abroad ? 

Mr. Quantreu^. I am not able to speak authoritatively on that. 
We have had nothing to do, so far as I know, with the International 
Mercantile Marine bond issue. 

The Chairman. The reason I asked that is some person testified 
here that he was connected with the International Mercantile Marine 
and was also a director in Lloyds, and he said he would take out his 
classification in Lloyd's rather than in the American Bureau of 
Shipping. 

Mr. Quantrell. There may be counsel here of the International 
Mercantine Marine who can state with reference to that. 
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Mr. Dawson. I am counsel for the International Mercantile 
Marine, but I would prefer not to have what I say put in the record. 

The Chairman. I do not care whether it goes in the record or 
not, but what I am interested in this gentleman said he was a director 
in this concern on the other side of the wat«r; that he did not want 
an.ything to do with the American Bureau of Shipping^. We are 
trying to establish the American Bureau of Shipping m order to 
help upbuild the merchant marine of the United States. We are 
trymg to do that and we are trying to establish the American Bu- 
reau of Shipping ; that is the American idea. I would rather estab- 
lish a few American ideas than to have them all over in the LfOndon 
market. 

STATEMENT OF MR. MALCOLM ]>. WEBSTER, REPBESENTINO THE 
NEW TORE SHIP BUILDINa CORPORATION. 

Mr. Webster. I represent the New York Shipbuilding Corpora- 
tion, incorporated imder the laws of New York and with a yard at 
Camden, N. J. 

I appear, Mr. Chairman and gentlemen of the committee, rather 
as a spokesman for the New York Ship Building Corporation and a 
warm advocate of the bill than as an analyst or a syntnesist. I think 
the analyses and the syntheses have been most admirably and most 
carefully ^ne into by those wHo preceded me ; and, if rhe chairman 
and committee will indulge me for just a few minutes, I would like 
to inject a personal element into what I say in my preface, by say- 
ing in my youth, some 20 or 25 vears past, I spent two years of my 
life in the pursuit of the ideal of the American merc*hant marine. I 
went to sea on the old school ship Saratoga. I was then too ama- 
teur and probably too ill-advised to realize that I was at that time 
chasing a chimera. I discovered in the two years I went to sea — I 
went to Europe, to the West Indies, and South America — through 
actual tangible contact with such things, that there was no real Amer- 
ican merchant marine and, whilst I gave up my sea-going aspira- 
tions and studied for the law, I retamed my interest in them and 
organized the Alumni Associations of Pennsylvania, New York, and 
Massachusetts, and then affiliated them and did what small measure 
of work I could in attempting to do something to help restore the 
American merchant marine to the sea, where it was in 1853. 

The New York Shipbuilding Corporation is heartilv back of this 
bill, it bids me say, for the reason it believes, in its judgment, it will 
make possible the financing of shipbuilding operatons upon a scale 
commensurate with the growth of the shipbuilding industry during 
the past four or five years; and it believes without some such measure 
as this the shipbuilding industry of the United States, which to-day 
possesses unquestionably the premier art of the world, and the New 
York Shipbuilding Corporation, will of necessity be relegated to the 
condition of the past 18 years, when, although it saw a star of hope 
through the night of darkness^ it paid no dividends, but, inspired 
by ideals, continued to build ships for 18 years, practically speaking, 
without profit. 

It occurs to the speaker that this act or this law, like all other or- 
ganic living acts and laws, is in process of evolution : that we can not 
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•expect a perfect instrument in this and would not get it if we did 
expect it, but it is more than a poor beginning; it is something which 
will adequately subserve the needs of the present and which, by 
amendment, should any of the criticisms which are made by those 
antagonistic prove valid, could be made to conform to any economic 
or legal situation which might arise. If the honorable chairman and 
committee will remember, I feel sure they will agree with me that 
<'riticisms which have been made of it have been as to matters of form 
and rarely as to matters of substance; they were criticisms not of 
the efficacy, intendment, or spirit, but of the letter of the statute. 

We must have a beginning and, unless something of this sort is 
passed, not only will we be putting the two billion dollars a year into 
British bottoms alone, which we were for j^ears prior to the war, 
but we will be putting them pretty soon into German bottoms again 
and various other alien bottoms. 

During my perhaps amateur study of the situation during the past 
15 or 20 years it occurred to me that the stumbling block in the way 
of the establishment of the American merchant marine was our in- 
sularity in respect to maritime matters. In the early days, from 
colonial days down to about the time of the Civil War, we were more 
truly a seafaring and maritime people, because our more seaward 
States representSl practically the only settled portion of our coun- 
try. Then as the great Middle West and the great far West began 
to be more developed and began almost to dominate the situation, 
we did, as regards the Middle West and the far West, become 
insular and became out of touch with maritime matters. But it seems 
to me if such a bill as this could be put on the statute books, making 
ship securities absolutely secure, there would be a larger distribution 
of them through the Middle West and the far West and you would 
effect an interest of the people in these matters; because people will 
be interested only in those matters in which they have some material 
profit. People will not long sustain a glimmering and shining ideal. 

I wish I might show some star of erudition or some power to 
analyze and make this more attractive to you from the standpoint 
of cold logic ; but I feel from that side it has been most amply laid 
before you by Judge Bickford and the gentleman who preceded him. 

I thank vou. 

STATEMENT OF MR. WILLABD M. HABRIS, PHILADEIFHIA, FA. 

Mr. Harris. I Avill simply state the first few exceptions. I think, 
as I said in my question to Mr. Campbell, that some provision should 
be made for the protection of the masters — that they should have 
liens. I think, also, that the towage claim should have an equality 
as to priority, with salvage, because a great many of these towage 
claims are of an extraordinary character. If you are going to add 
stevedores' wages, as has been pointed out by the gentleman from 
New York, tliey are contract relations, even more so than the towing 
relation under existing circumstances, and that also should have a 
place in this bill. 

I think the principal thing in this bill is the suggestion I made to 
Mr- Campbell, when he was discussing the foreclosure proceeding; 
that is, a direct antagonism between this court of equity which you 
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are placing in the care of the district court, as a court of equity, and 
the court of admiralty as now constituted. We will assume that a 
vessel has been attached by the filing of a libel in the admiralty court, 
and the marshal takes possession for the maritime lienor. Imme- 
diately the mortgagee comes into the district court, sitting as a court 
in equity, and files his bill for a foreclosure, and there you would 
have the conflict 

Mr. Campbell. Let me answer that. If that vessel remained in 
the custodv of the mai-shal and was not bonded out in vour maritime 
suit, the court of equity never could get possession of that ship. 
What would result ? Either your vessel would be bonded out in the 
maritime suit, and if she was bonded out then the foreclosure couhl 
proceed; or, if she was not bonded out, she would go to sale in the 
admiralty court; and the admiralty court sitting as a court of equity 
would distribute the proceeds of the sale in accordance with the 
priorities. 

Mr. Hahris. No; because the mortgagee has not a maritime lieiL 
and therefore the admiralty court can not sell 

Mr. Alexander. Therefore he would not be affected. 

Mr. Harris. The mortgagee would have no standing. 

Mr. Alexander. No; the admiraltv court would have a risht to sax 
it was a valid lien. 

Mr. Harris. No; it would go ahead and distribute the money 
among the admiraltv lienoi's. 

Mr. Campbell. \o\x know to-day the admiralty court will dis- 
tribute the proceeds to those entitled to XTceive the same, in accord- 
ance with the ranking of the claims, including the mortgages. 

Mr. Harris. If there is anything left it goes to the mortgagee and 
then to the mortgagor. 

Mr. Campbkli^. Surely because the liens are secured under this 
bill, the mortgage being secured, that court sitting as a court of 
equity would distribute the funds in accordance with the priorities. 

M;\ Harris. Your idea now is you are giving to the mortgage the 
form of a maritime lien ? Is that the purport of this bill ? 

Mr. Campbell. Oh, no. 

Mr. Harris. Then how in the world can an admiralty court give 
to something a quality which it does not possess under your billT 

Mr. Campbeli.. It does do it. 

Mr. Harris. In what respect? 

Mr. Campbell. Because you will find the courts say in many, many 
decisions, when they come to distribute the proceeds of sale in the 
registry of the court, the court proceeds as a court of equity and dis- 
tributes those proceeds in accordance with the priorities. 

Mr. Harris. Yes; to the strictly maritime claims. 

Mr. Alexander. Oli, no. 

Mr. Campbell. I have gone in there and represented the mortgagee 
and got my mortgage paid in accordance with the rank of the mort- 
gage. 

Mr. Harris. After all the maritime liens were paid. You will find 
you are going to have your trouble right there. I am thoroughly in 
sympathy with the bill ; I think the mortgagees are entitled to pro- 
tection, and you will have to come to that ; but I would like the privi- 
lege of submitting a brief to this committee on that particular side 
of the question. 



J 



MORTGAGES ATJ^D LIENS ON VESSELS. 123 

The Chairman. There is no objection to that. 

Mr. Chindblom. Will the gentleman state when the brief will be 
here? 

Mr. Harris. I will have it in not later than Tuesday. 

Mr. Chindblom. We are not crowding yon, but we want to get it 
in the printed record. 

Mr. Harris. I have had this matter up in the United States Court 
for the District of New Jersey — this same question — and I say there 
was a direct conflict between the court in equity and the court in 
admiralty; and the court of equity sought to impose an injunction 
on the admiralty court, an we had a very fine mix up. 

The Chairman. Is there anyone else who wants to appear in favor 
of the bill ? If not, who would like to be heard in opposition ? 

STATEMENT OF ME. H. A. DAWSON, PHILADELPHIA, PA., BEPBE* 
SENTINa WILLIAM CRAMP & SONS SHIP AND ENGINE BXTILD- 
INO CO. AND OTHEB MABITIME INTERESTS. 

Mr. Dawson. I am one of the admiralty attorneys who were hon- 
ored by Mr. Campbell in receiving copies of the bill, and I have made 
an earnest effort to take his view of it, because of my respect for him 
as a lawyer and my respect for him as a man who is sincerely de- 
sirous to help the upbuilding of our merchant marine. But I regret 
exceedingly that neither I, nor any of the practical ship interests 
with whom I have talked, and a ^eat many of them would favor 
this bill, are not able to take that view. It seems to me to be another 
of the many impracticable attempts to popularize shipping by vision- 
ary legislation that will not work out. 

I do not propose in the few minutes I may take, if I may be per- 
mitted them, to go into a discussion of the small features of this bill 
and what should be changed and what should not be changed, but I 
should like to address myself just a moment to the fundamental and 
vital underlying and revolutionary changes that this bill makes in 
the established maritime law that has existed ever since we have been 
a nation. 

Mr. Chindblom. Will the gentleman permit this question? 

Mr. Dawson. Certainly. 

Mr. Chindblom. To what interest do you refer when you say you 
have consulted with a number of shipping interests? Do you mean 
shipbuilding interests or ship-repair interests ? 

Mr. Dawson. Of all characters. 

Mr. Chindblom. Just mention them for the record, so we will 
know. 

Mr. Dawson. Shipowners, ship repairers, supply men, stevedores, 
towage companies, and others of that character. I do not think there 
is an interest with whom I ha\e not talked. 

Mr. Chindblom. Are any of them financial interests that might 
furnish capital for building? 

Mr. Dawson. No financial interests. It seems to me that many 

of our shipping ills — and I say this without any criticism — ^are due 

to the popular fallacy among landsmen that a ship can be handled 

m^ though it were a house or that the shipping business can be 

handled as though it was a coal business or a cotton plantation. 
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And we all respect, I think, the fact that the sooner Congress stox>s 
listening to the bankers and pays more attention to the practical 
men who are running ships, the quicker our laws will be codified 
and put in proper shape. 

The prime purpose of this bill Mr. Campbell has verj^ frankly 
stated, and it is a good purpose. It is to enable the Shipping Board 
to market its large number of vessels, and to distribute them properly 
in the only way that that can be done. 

Mr. Campbell. I beg you pardon. I did not say that was the 
prime reason. I said that was one of the reasons. 

Mr. Dawson. You said it was the prime reason. 

Mr. Campbell. In my judgment, the prime purpose behind this 
bill is to get some legislation that will make possible the floatation 
of ship securities. 

Mr. Dawson. Yes. 

Mr. Campbell. I say it is very important that the (lovernment 
dispose of its ships by virtue of this measure. 

Mr. Dawson. I made that statement from reading the record of 
Mr. Campbell's opening; but the real reason, the vital and far- 
reaching reason in back of it, is that it will popularize investments 
in ships; that when this bill is passed, its proponents would have 
us believe all we will have to do is to touch a button and it fvill 
at once send forth an enormous tonnage carrying the American 
flag all over the world, because we will then do in this country 
what is done in Britain and Scandinavian countries — we will invest 
in ships and ship mortgages; that everybody relatively speaking 
will have a bond or certificate protected by a mortgage on a ship. 
If this bill or any other legislation will do that, everybody will 
be for it; and the first people who will be for it under those con- 
ditions are the ship repair men and the ship supph' men. 

But what I want to say to the committee, very briefly, is this — ^and 
it is only a warning, because I think the committee's mind is pretty 
well indicated — I want to be in a position to Hay ''I told you so'' 
when, five years hence, the proponents come back on their knees to 
get it off the statute books. What I want to say is, it is based upon 
a popular fundamental and fatal fallacy that we can build up a 
merchant marine by simply having a number of ships. Now every- 
body who knows anything about it will tell you there is only one 
way we can do that, and tliat is by efficient operation. Give them 
tonnage that costs, say, $120 per dead-weight ton and put it in the 
hands of people who do not know how to operate it, and they 
can not compete with those who pay $200 per ton and know how 
to operate it. 

The money is made in shipping by the ability to promptly turn 
ships around. To-day, with demurrage rates of 25 to 30 cents per 
dead-weight ton per day, which means $2,500 to $3,000 per day de- 
murrage on a sliip — with that condition — your profit lies in your 
ability to turn that ship around. And in order to turn your ship 
around and in order to keep your ship going and make money you 
must have operating credit; and the fallacy of the principle upon 
which this bill seems to me to be predicated is this, that you are 
killing the operating credit of vessels for the supposed advantage 
of makinsT it somewhat easier to obtain money with which to build 
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ships. While it is true that bankers may to-day loan on ships, they 
will not loan on the cost price. They loan on the ability of the 
owners of those ships to profitably operate them. And I say that it 
is a big thing that is not answereid by Judge Alexander's statement 
on the record and statements of other members of the committee — it 
is a big thin^ to avoid any impairment of the operating credit of 
ships. And in the practical working out of this bill, as you have 
heard said many times, the delays in getting repairs ana getting 
supplies are inevitable. Take a concrete example: A vessel arrives 
at a port thousands of miles distant from her home port ; she belongs 
in San Francisco and she arrives in Philadelphia. She must have 
repairs. The extent of these is not known, and she must be hauled 
out and opened up. They may cost a thousand dollars, when 
she is opened up or they may cost $50,000. The conunittee saya the 
people primarily interested m that, of course, are the owners and 
mortgagees ; the ship repair man does not have to make those repairs. 
Of course he does not. I am not here for the ship repair man'; I ani 
speaking for the shipping interests in general. 

And I say what is going to happen there is this, that either cash 
or security must be provided immediately before anybody touches 
that ship or makes any contract to repair* her, or makes any agree- 
ment to supply materials or necessaries of any kind; or else the 
ship repair man and the ship supply man will have to protect them- 
selves by such a large margin of profit that you are going to increase 
materially the cost of your supplies and the cost of your repairs. 
That is no small thing; it is very big. The representative of the 
Equitable Trust Co., of New York, really, in one answer answered 
all of the explanations that have been made as to how easy it is 
going to be arranged — ^this matter between the mortgagor and the 
mortgagee, between the owner and the holder of the first lien. No 
trustee and no mortgagee with bonds or script or obligations out 
in back of it will ever take the responsibility of agreeing in advance 
to any considerable subsequent lien, to make it prior to the mortgage. 
And the moment he does so you kill the very value that this bill is 
supposed to have; and, in practical operation, without going into 
the details, you will find the result will inevitably be that only those 
ships owned by financially responsible parties whose personal obliga- 
tion is good will be able to promptly and efficiently operate when- 
ever it is necessary for them to have any repairs and any credit. 

The question, I say, is this, that banking interests, from my ex- 
perience with them in getting loans from them, are not going to 
loan 10 per cent more oh ships under this bill than they do to-day, 
and that that difference is not going to offset the increased cost of 
operation. The material bills are going to eat up your profit. One 
of the Shipping Board vessels arrived in Philadelphia on a certain 
day, and coming up on the same in back of her was a vessel of Fur- 
nace Withies, a British concern. That ship of Furnace Withies 
made one round-trip voyage to Liverpool while the Shipping Board's 
vessel was lying at Philadelphia, and the total amount of repairs 
put on that vessel, I think, were about $2,500. And that is not an 
unusual illustration, and there is the profit. I happen to know what 
the profit was on that run of the Furnace Withies boat ; it was over 
$100,000. The difficulty with that Shipping Board boat was just 
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the difficulty you are going to have for every boat that has got to 
get a number of interests to agree in advance to the making of 
renairs. 

Mr. Campbell. What would your mortgagee or trustee do under 
vour mortgage? You say that he would not consent to the repairs 
oeing made upon the vessel, which would take a priority over his 
mortgage. 
Mr. Dawson. I say he could not. 
Mr. Campbell. You sav he could not? 

Mr. Dawson. Because he would be a trust company that would 
have no authority. 

Mr. Campbell. Under the law to-day ; supposing he saw the vessel 
was going to be' repaired and subjected to maritime liens that would 
affect the security of his mortgage, what would he do — stand by? 
Mr. Dawson. No ; he does a very simple thing, Mr. CampbeU, as 
you know very well. He sees that a bond is put up ; he goes to the 
mortgagor and says, " Here, you must protect me, under this clause 
in the mortgage," and he sees that a bond is put up or else he has a 
right, under the mortgage, to put up the bond himself. But he can 
not, the Guaranty Trust Co. and the Equitable Trust Co., as their 
representatives have told you, can not waive the priority of that lien 
as a first mortgage lien, for they have no cestui que trust interest in 
that mortgage. 

Mr. Rowe. Do you not draw a great many mortgages in Phila- 
delphia, on ships? 
Mr. Dawson. A great many. 

Mr. Rowe. Where the trustee is permitted to allow sums not to 
exceed $5,000 or $10,000? 
Mr. Dawson. Yes. 

Mr. Rowe. Is not that almost a custom in drawing ship's mort- 
gages to-day so that small repairs are made readily? 
Mr. Dawson. It is a custom. 
Mr. Rowe. I know it is up on the Great Lakes. 
Mr. Dawson. It hias been in every mortgage that I have ever seen. 
But the difficulty is that your ship may get into a serious situation 
where that won't cover it, and that is just the time you need it. I 
happen to be in the Supreme Court of the United States at the 
present time in a case involving a large sum of money, even for 
these days when we do not think in reasonable amounts, due solelv 
and entirely to the ship not being able to get repairs in time to gb 
on her charter party. And it happens right along. What I say 
is this, and I hope you will consider it carefully, if you tie up your 
vessel in these days, or even under normal conditions, for one month 
of the year, you have robbed her of all profit of that year. 

I do not purpose to enlarge upon the difficulti^ nere. I do not 
a^ree with many of the objections made as to constitutional or juris- 
dictional questions and all that sort of thing ; but I do say this, that 
under this bill ship mortgages are not made any more attractive 
than they are to-day. It is true they are given a first lien ; they are 
given what my friend here, if I may call him such, called practically 
a first lien. They are not in effect a first lien, and nobody this side of 
Heaven, under a bill of this character, can make any lien a first 
lien that you can put through your bond department and .you can 
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go to investors and say, " This is gilt edged; it is a first lien." You 
are making it a little more attractive; you are making it a little 
easier to get money to build ships, and you are going to have 
more ships; but you are not going to be able to operate them, and if 
you do not operate them you are going to stop the building of them. 
•Mr. Alexander. Ri^ht at that point, why do you say thatIS Do 
you suppose the people who loan money on ships will not be con- 
cerned with the operation of the ships? Will they loan money to 
anv tyro? * 

Mr. Dawson. No; and that is just the difficulty. It has been said 
here to-day that as a result of this bill it will be necessary — in effect, 
practically necessary-:— for every body of ship owners, owning not 
only one vessel but two or three vessels, to incorporate; and, in 
effect, it has been admitted, as a result of the impetus ffiyen to ship 
investments by this bill, that it will be necessary for ships to com- 
bine and have big companies and loan in that way so as to spread 
the risk. That is quite true. And if that is your idea of building 
up the American merchant marine, well and good. But I tell you 
the result of that is you are going to put your shipping right where 
you have your railroads — or had them until the war — in the bankers* 
hands. And when you do, and when the mortgagee is the man who 
has the control over the operation of your ship, you are going to 
kill American shipping. 

That may souna like a very broad and far-reaching statement, but 
it has been tested. In Britain the banking interests over there for- 
tunately have kept hands off to a Isgr^e extent. While it is true they 
have loaned, it has usually been under circumstances of big mort- 
gages covering lar^e steamship) interests and under conditions that 
warranted the banker in permitting practical men to operate their 
shi{)s. But you are not going to have that here. If you are going 
to tie up your ship to such an extent that the banking interests, that 
the mortgagee, must be consulted in connection with the operation 
of that ship, you are not going to be able to operate her profitably 
and efficiently. And I want to stress this question of delay, which 
has been passed over by the committee as immaterial — you can wire 
to San Francisco and you can send this telegram, and you can get 
these people to do it. I say that respectfully. It is based upon a 
niisaprehension of the mannner in wnich ships are operated if the 
operation is successful. I want to say further, in connnection with 
the attractiveness of these loans, bear in mind there is nothing in 
this act and nothing in any act that we can pass that will prevent 
a vessel from being sold abroad so that the lien of the mortgage is; 
discharged. 

And without enumerating the many objections, let me say this,, 
that you are trying to do the impossible; you are endeavoring to 
make a mortgage on a ship of the same validity, force, and effect 
and of the same security as a mortgage on a house; but you are* 
doing it at the expense of the operating credit of the ship, at the 
expense of the end from which the money must be made from which 
to paj'' off your mortgage. 

Mr. Alexander. Is it true that in England mortgages on a ship 
are a first lien ? 

Mr. Dawson. It is true that mortgages on a ship are a lien m 
England. 
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Mr. Alexander. A first lien, I said. 

Mr. Dawson. I am not prepared to concede that they are first 
liens. My understanding is that repairs take priority in England 
over mortgages. 

Mr. Campbell. Oh, no. 

Mr. Dawson. Just one moment. I had thought the contrary- the 
other day when I was here, and I accepted Mr. Campbell's state- 
ment. I have since taken the opinion of a very able London lawyen 
who says that is not so. Now, I am not prepared, therefore, to 
answer the question. 

Mr. Alexander. That is a very material question. 

Mr. Dawson. It is a very material question; but. Judge Alex- 
ander, you want to bear in mind that we can not by legislation, any 
more than we can by a league of nations, change human nature or 
business methods or customs, and we can not, in my judgment,, make 
ourselves a maritime nation simply by adopting the laws of Norway 
or Britain, which are maritime nations. The whole conditions over 
there are different. I have just come back from England and I 
have just come back from Scandinavia. I have been in all of the 
Scandinavian countries. Over there they are so dependent on ship- 
ping that everybody thinks, eats, drinks, sleeps, and talks shipping. 

They are all interested; they all watch things in a way we can not 
here, because we are not a maritime nation. We hope to become one 
again; we were formerly; but we will never do that, in my opinion, 
simply by adopting laws of countries which are successful in mari- 
time affairs to-day. And my thought is this: That we will never do 
it at this crucial time when, with the La FoUette Act on our books, 
we are gradually coming into competition with Britain, whose verA' 
life and whose only hope of preventing financial panic depends 
upon her getting back certain shipping. We will never be able to 
compete with that old man of the seas, or young man of the seas, 
under Heaven if we add to that anything that impairs the operating 
credit of the ship. 

And let me say this, as a second fallacy that seems to me to l)e ba -k 
of this bill and all the argiunents in favor of it : It seems to be sup- 
posed, in the case of a ship, that the man who loans money on the 
ship and the man who makes repairs on the ship are both of them 
creditors who put their money in the ship, and the first man who has 
put his money in should be protected. That is again looking at it 
as we would a house. That is not so in my judgment. The repairs, 
the towage, the coal, the oil, the supplies generally, are a part of the 
operating expenses of that ship in 98 per cent of the cases. They are 
just as much entitled to priority as seamen's wages, because they are 
pai-t of the operation of the ship and the operating expense, and they 
all go to enhance the security of that mortgage. 

To use your house as an illustration again, nobody would loan 
money on a house unless they thought it could be rented, and nobody 
loans money on a ship unless they think it can be operated. That is 
why the International Mercantile Marine and other companies — j 
possibly Mr. Goulder can bear me out on this — ^that is why so many 
companies on the Great Lakes are able to float their mortgages, be- 
cause they arc efficiently operated; and the banker and the lienor 
look to that operation of the ship rather than to what the ship cost 
to build ; because everybody knows that values of bottoms are going 

J 
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to drop, and the man who loans to-day is going to loan on the 
probability of the earnings out of that ship, and much more will 
that be taken into consideration, than what the ship cost when 
bought from the Shipping Board, or what it cost to build. As this 
gentleman [Mr. Burr] said here, they are not loaning on mortgages 
on ships, thejr are loaning on freight moneys and the mortgage is 
taken as additional security. And when the freight rates are down 
so that they have to loan on what security is there, they are going to- 
loan 50 per cent on whether the people are able to operate those ships 
and make a profit; because if they can not the annual deterioration of 
that ship is going to eat their mortgage to death unless it can be 
paid off in installments very promptly, and that can only be out of 
operation ; and the mortgage that ip not put on a 60 per cent basis 
is not going to be a valid security, -^o I say it all comes back to 
this: That I think you are running a risk here of killing the operat- 
ing credit of these ships and tying them up to such an extent that 
in the end you will not find them attractive investments for any- 
body. 

Mr. Edmonds. About 10 or 12 years ago you folks entered into a 
preliminary contract with certain Philadelphia parties to establish 
a steamship line, and to build ships for a steamship line, that was to 
be establisned to run down to Gulf ports. 

Mr. Dawson. Yes; is that the Philadelphia & Gulf? 

Mr. Edmonds. I do not remember the name of the steamship com- 
pany. 

Mr. Dawson. It is not material. 

Mr. Edmonds. But I do remember that in order to float the loan it 
was necessary to float some bonds. 

Mr. Dawson. Yes. 

Mr. Edmonds. And there was virtually a tentative agreement made 
by a trust company with the incorporators of the line to ssU these 
bonds providing tHey passed their attorney's approval? 

Mr. Dawson. Yes. 

Mr. Edmonds. The attorney happened to be John G. Johnson, and 
he turned them down and would not allow them to put any money 
into the shipping business. Do you remember that? 

Mr. Dawson. I remember it, because I was in it in Mr. Johnson's 
office. 

Mr. Edmonds. Now would Mr. Johnson have turned them down 
if we had had a bill like this? 

Mr. Dawson. Unquestionably, in my opinion. 

Mr. Edmonds. Why? 

Mr. Dawson. As I remember it, the bond issue was on the basis of 
70 per cent of the valuation. I think it would be turned down to- 
day, because the fluctuating value of vessels and the uncertainty of 
earnings generally do nof warrant that much anyway. 

Jlr. Edmonds. Don't bring to-day's conditions into it; take the 
time as of 10 or 12 years ago, when this was in view. If this law 
had been in existence 10 or 12 years ago, would Mr. Johnson have 
turned that loan down? 

Mr. Dawson. I think so; yes, sir. He would have advised it. 

Mr. Edmonds. Why would he turn it down? 

Mr. Dawson. No; my answer was the other way, that he would 
have approved it, and would probably have drawn the mortgage 
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with a provision for proper insurance and with a provision that re- 
pairs must be made. 

Mr. Edmonds. Of course, those terms are terms of agreement and 
contract between your people. This does not prevent anything like 
that. 

Mr. Dawson. No, no. What we are doing here by this bill is just 
this: You have the same provisions in all mortgages requiring that 
the vessel be kept in repair, but we are putting the mortgagor here 
at the mercy of the mortgagee, who is in a position to say to him, 
^'You must find the money to make these repairs." Now, Judge 
Alexander said, and I have had great respect for his very clear 
statements and answers to many of the objections to this bill — he 
has said very forcefully, it is so vital to the interests of the mort- 
gagee to get that ship repaired that he would see it was done. The 
difficulty with that is just this, and I think the answer to it is that 
the mortgagee having an equity to protect him there, having a 
clause in his mortgage which makes it incumbent upon the owner 
to effect those repairs and to do it promptly, is in a position to sit 
bfiw*k — knowing his mortgage will become due or become automati- 
cally due bv reason of the breach of the condition to repair — ^he is 
able to sit back and force the owner to raise the money elsewhere: 
otherwise he takes over the ship — ^takes possession of the ship. Now, 
that is all right, if you and 1 are in the shipping business and we 
are lawyers; but it is not all right if the Guaranty Trust Co. is the 
mortgagee and is trustee for certain of the bond holders. It is their 
duty and their business to strictly enforce the terms of that mort- 
gage, and, while there might not be any fraud connected with it, 
they would not be averse to forcing the owner out of his equity in 
that ship. It is done every day. 

Mr. Campbell. You do not think that the trustee ought to be 
placed in a position where he could protect the bondholders in that 
way ? You think the trustee ought to be placed in a position where 
the mortgagor could go out and encumber with liens for necessaries 
and have the ship sold out and defeat him entirely ? 

Mr. Dawson, unquestionably ; because the percentage of cases, it 
is quite true, in which that has occurred are so negligible it is not 
forth mentioning. I would like to know of an illustration. I would 
like to have one case put before me, in which a proper amount loaned 
on a ship has been lost. The illustration given here a moment ago is 
not in point. There was a vessel that was permitted, in a lax sort 
of a way, to incur all sorts of claims. She was run when she really 
had no value, and they kept patching her up, and patching her up 
as a passenger vessel, didn't they? 

Mr. Crowell. That is right, Mr. Dawson. 

Mr. Dawson. In a hopeless effort to keep going through the season. 
There was no other cause. And I do not know of a case where 
money has been lost on a mortgage, and I want to respectfully ask 
anybody here to tell me of a case in which there was a loss on a 
mortgage. 

But, of course, that is not the purpose of this bill, to prevent money 
being lost on mortgages ; it is to make attractive investments ; that is 
the purpose of it — to upbuild our merchant marine. Mr. Campbell 
is too sincere and too straightforward to put this bill before this 
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committee njerely to help the Shipping Board ; it is put here for the 
laudable purpose, a purpose we all support, and all 1 say against it, 
after two weeks trying to see jyour viewpoint, I can not get around 
the fact it is going to so impair the operating credit that the source 
from which the money will come to pay off these mortgages will not 
be available. 

Mr. Edmonds. You know Mr. Campbell is not employed by the 
Shipping Board ? 

Mr. Dawson. I am honored with Mr. Campbell's friendship and 
I know Mr. Campbell is putting this forward from a broad-gauge 
view of the situation as it appears to him, and he may be entirely 
right. 

Mr. Edmonds. Just let me suggest something to yon : This is not 
the only piece of legislation we propose to bring out ; this is only a 
starter; but it appeared to the committee, as near as I can see, that 
the first thing to do was to make shipping an attractive investment. 
For 50 years we have been doing nothing but going down hill in 
tonnage proportionately, and we have not had anything, and we 
have not been a seafaring nation, as you said yourself. 

Mr. Dawson. We have not. 

Mr. Edmonds. We have had so few ships on the sea that I have 
been in ports where they did not know what the American flag 
looked like. 

Mr. Dawson. So have I. 

Mr. Edmonds. Now, we have an opportunity to put the ships on 
the sea, but the first thing we must do is to make the ships attractive 
investments. There are only two alternatives : One is to make these 
ships attractive to induce the investment of money in them, and the 
other is Government ownership. You have either one or the other, 
and we are trying to make the investment attractive. 

Mr. Dawson. 1 say, give us this bill rather than Government 
ownership; we do not want any more experience with Government 
ownership. 

Mr. Edmonds. You gentlenien will have to help get these ships, 
so that they can be taken and put on the sea and money invested in 
them. 

Mr. Dawson. That is all right. The real purpose back of this is 
to make ship investments so attractive that we will build more and 
more ships, on the theory if we have more ships we will be a maritime 
nation. 

Mr. Edmonds. You do not complain of encouraging the building 
of more ships in this bill ? 

Mr. Dawson. No ; I do not ; and if that is the effect of this bill — 
I hope I made myself clear — ^I am heartily in favor of it. But in all 
respects that is like many statements— tnat sounds something like 
the peace treaty. Everybody wants to be good; that is true; and 
everybodv wants our shipping to be a certain thing; but the question 
is, Will tnis legislation do it f 

Mr. Edmonds. That is exactly what vou want done ? 

Mr. Dawson. Sure. But I respectfully offer the opinion of people 
in whose judgment I have confidence that it will not, for the reason 
that while it will make-^I do not want to say this — ^" unloading " of 
these ships of the Shipping Board easy, but this bill is to encourage 



132 MORTGAGES AND UENS ON VESSELS. 

the building of ships. And I think you can build more ships for a 
while. 

Mr. CHiNDBiiOM. You think it will do that? 

Mr. Dawson. Unquestionably. There is no doubt about it. Cer- 
tainly it will do it for a while. It will do it for five years. But ulti- 
mately it will put us in a worse position than we are now, because we 
won't be able to operate them. 

Mr. Campbell. May I ask you some questions to see if I can not 
help you see my viewpoint? If I understand your opposition to this 
bill, it is grounded upon a belief that the bill is going to make impos- 
sible the repair of vessels, and therefore delay the vessels in their 
operation ? 

Mr. Dawson. You have misunderstood me. 

Mr. Campbell. Then, if it is not going to delay the repairing of 
the vessels 

"Mr. Dawson. I think you said "the impossibility of making re- 
pairs." No ; not the yard that stands well with the banking interests ; 
It will be able to get the repairs; there will be no difficulty about 
that. I will at once tie up with some bankers. 

Mr. Campbell. You say it will delay the vessels in their operation. 
Let us take the situation as it exists to-day and see where we get out : 
Is it not a fact the owner will take this vessel to a shipyard 

Mr. Dawson. Sm to Cramps. 

Mr. Cambpell. To Cramp's, and have her repaired, and unless lie 
raises the money and pays for the repairs, Cramp's will libel the 
vessel ; and, if lie does not bond her out, the vessel w^ill be sold at a 
marshal's sale? 

Mr. Dawson. Yes. 

Mr. Campbell. Then, if it does not delay her voya^ to-day^ in 
the repair of the vessel, so as to prevent her continuing m operation, 
it is because the owners of the vessel are able to raise the money to 
make the repairs? 

Mr. Dawson. No; it is not quite that. I have had, in five years 
for Cramps', four libels for repairs; that is all. Why? Because 
the equity in the ship is so great that Cramps permit the vessels to 
go wherever they please and take a chance on getting their monev. 

Mr. Chindblom. In five years you have had three pretty lean 
years, haven't you — during the war? 

Mr. Dawson. Oh, no. 

Mr. Campbell. The only reason you have not libeled more than 
five times in three vears or three times in five vears 

Mr. Dawson. Four times in five years. 

Mr. Campbell (continuing). Is because the owners of the vessels 
have been able to finance the repairs. 

Mr. Dawson. Yes; fortunately. They have not been delayed in 
their operations ver\' often. 

Mr. Campbell, They have been able to finance the repairs. 

Mr. Dawson. Wo have taken their notes. 

Mr. Campbell. That is on the general credit of the owner. 

Mr. Dawson. Xo: we have given tlieiu credit on the ship. Here is 
the schooner Robert II, McCurdle, which went to Cramps and was 
hauled out and oi)ened up. Somebodv said, " We can do these re- 
pairs for $2,000." T^ltiniatcly they cost $40,000. Cramps did not 
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libel the boat; they let it go, and gradually they are paying it off. 
This bill is going to be a great thing for the yards, because 1 will tell 
you now that no vessel will get away from the repair yard without 
a libel on her, unless the cash is paid. 

Mr. Campbell. What is going to happen if she is libeled? 

Mr. Dawson. They are ultimately going to put up a bond, as soon 
as they get hold of the people in New York and get the surety bond 
arranged ; but that is only going to be after two or three weeks. 

Mr. Campbell. Does it not come down to this situation, that the 
ownei's will have to arrange in advance for the payment of their 
bills? 

Mr. Dawson. Oh, that is impossible. You could not have told 
what the Robert II. McCurdiP would cost — that she needed $40,000 
worth of repairs — until site was opened up. We had a vessel hauled 
out last Saturday in Philadelphia. The estimate was $10,000 worth 
of repairs, and they are going to be made for $21,000. And what I 
say is this, that it is absolutely the question of delay in arranging for 
i*epaii"s, and that is because the repairs 

Mr. Campbell. I think yon will find with the number of shipyards 
built in the United States that the competition will take care of re- 
^ pairs in the next five years. 

Mr. Dawson. There will be no competition of the repairers in 
respect to the mortgages. Here is what they will do. Cramp wiU 
do it depending upon the banking interests. You are going to kill 
competition. The day is coming as Judge Bickford said, when the 
repairment will have the coat tails of most of the important owners 
of ships. 

Mr. Campbell. That is competition. 

Mr. Dawson. Competition ; you are not going to have that compe- 
tition scattered if all these credits have to he arranged. You do not 
imagine, for example, in Xew York that the ship repairer is going 
to go through all this formality ? There will be one of them doing 
work for the Bankers' Trust Co., and another which will do the work 
for Grace. That is the way it is going to drift. You are going to 
concentrate your shipping interests in the Xew York banks, gentle- 
men. If you want it there go ahead, but I tell you it is a bad plac.-* 
for it. We have found it so. We have never had a ship mortgage 
with a banker in it that it has not been a cat and dog time whenever 
we wanted anything done. And I say this, that the ship repairer is 
going to charge more money. Xow, 1 do not want to get into a dis- 
cussion about honesty and patriotism and all that sort of thing, but 
if vou are a ship repairer and two vessels are offered to you, one a 
British vessels on which you have a lien and the other an American 
vessel on which you will not have a lien, which are you going to 
repair? You are going to repair the British vessel. That is one 
• way it is going to hurt. 

Sir. Campbell. Xot necessarily so. 

Mr. Dawson. Why not? 

Mr. RowE. The conditions will be exactlv the same: you do it 
under the American law. ' ^ 

Mr. Dawsox. We have a lien under the American law on the 
British ship. 

Mr. Campbell. You know the general credit of the owner is very 
largely the basis upon which it has been done. 
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Mr. Dawson. A certain dry dock of New York is bidding upon a 
ship that I represent. It is necessary in order to get authority from 
Copenhagen, Denmark, before that work can be done, to have the 

Erice fixed. I dare say, if the representatives of the shipjrards will 
ear me out, there is not one in tne country to-day that will bid on 
a large lob anything except day's work, ifow, the estimate for that 
ship is $80,000 on day's work. The shipyard had said that is what 
they though the work can be done for ; but when we insisted upon a 
bid from them they bid $125,000 in order to cover themselves, be- 
cause they do not know what is going to happen. And you are going 
to have exactly the same thing here; if a man is obliged to take a 
chance, he is going to bid higher for the repairs, so as to be on the 
safe side. It is human nature, and Congress can not change it. 

Mr. Alexander. That is what you are doing now ; you are hedging; 
you are going to get even by loading down your bills. 

Mr. Dawson. I am not talking about the repair man; I am talk- 
ing of American shipping generally, which must have this credit. 

Mr. Alexander. You said you repaired a schooner, I believe, at a 
cost of $40,000 ? ' 

Mr. Dawson. Yes. 

Mr. Alexander. And that you have let her go on her voyage ? 

Mr. Dawson. Yes. . 

Mr. Alexander. Are you depending on that ship alone for the pav- 
ment of that $40,000 ? 

Mr. Dawson. On that ship alone, and the money we think the own- 
ers will make out of her on this voyage. 

Mr. Alexander. Are they solvent, aside from that? 

Mr. Dawson. We do not know. I do not even know them. 

Mr. Alexander. I think that if people do business on as liberal 
terms as you do there can not be any trouble from this bill. 

Mr. Dawson. They all do it on those same terms. 

Mr. Campbell. Under your law, how long do you have to foreclose 
a lien ? It is 60 days in New York. 

Mr. Dawson. We do not have any such limitation. 

Mr. Crowell. Not on offshore vessels. The limitation only applies 
to harbor tugs and vessels of that character. 

Mr. Webb. Before we get too far away 

Mr. Campbell. May we know in what business you are engaged ? 

Mr. Webb. Elisha Webb & Son, manufacturers of steamship equip- 
ment and supplies, and also ex-president of the Vessel Owners and 
Captains' Association of Philadelphia. 

Mr. Alexander. I want to ask Mr. Dawson this question: This 
vessel has gone on a foreign voyage ? 

Mr. Dawson. Yes. 

Mr. Alexander. Suppose she should need repairs in a foreign port; 
you take that chance, do you not? < 

Mr. Dawson. Yes. 

Mr. Alexander. Your lien would be subject to that? 

Mr. Dawson. Yes. 

Mr. Alexander. So, under the circumstances, you are depending 
primarily upon the owners of the ship rather than on the ship itself? 

Mr. Dawson. No. 

Mr. Alexander. Then you are not doing business on sound busi- 
ness principles, are you ? 
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Mr. Dawson. Yes. 

Mr. Alexander. Because that vessel may receive injuries while on 
the foreign voyage that will cost, say, $50,000 or $60,000? 

Mr. Dawson, i es. 

Mr. Alexander. And your lien will be postponed to that li^ ? 

Mr. Dawson. That is right ; but she is worth about $300,000. 

Mr. Alexander. It might be far gieater than $60,000. 

Mr. Dawson. But the point I want to make is, we never would do 
it if there was a first mortgage on that ship. 

Mr. Alexander. Suppose the first mortgage on that ship was only 
$50,000 and she was worth $300,000 ? 

Mr. Dawson. We would*not do it then ; we would libel that ship. 

Mr. Webb. Before we get too far away from the question, Mr. 
Edmonds asked Mr. Dawson about Mr. Johnson passing upon the 
advisability of certain loans ; of coui'se we all know that Mr. John- 
son is an authority on ship property. But I happened to have some 
of the stock of the Philadelphia & Gulf Steamship Co. 

Mr. Dawson. So did I, unfortunately. 

Mr. Webb. I do not know how many others were interested in that 
<!ompanv, but what I am endeavoring to say is that I know something 
about the company; and how nmcli do you think Mr. Johnson^ 
opinion would have been influenced if he had known they were real 
ship operators in charge of that line ? He might have taken a dif- 
ferent view of it, might he not? 

Mr. Dawson. May I say this : That Mr. Johnson took that matter 
up with us, and I may say, now that this is so old and the concern is 
dead, the reason it was not even given a full hearing was because the 
people who were operating the Ime were not practical shipping men. 

Mr. Webb. No; they were experienced shipowners. I have been 
born and raised with people who were at the head of that line, and I 
have the very highest regard for them. 

Mr. Dawson. That all comes back to what I said; that after all 
you must have your ship efficiently operated and she must be turned 
around promptly. The vessel that makes one more voyage than 
another is the profitable vessel, and you can not tie them up with 
legislation of this character without running the risk of impairing 
the only source from which the mortgage money can ultimately be 
made for your merchant marine ; because the bankers are not going 
to keep pouring it out. These mortgages have to be paid off and you 
have to earn the money. And bear in mind again that maritime men 
look upon these claims of tlie repair man, the supply man, and the 
towage man, as operating expenses, and that is what they are. And 
your mortgagee to-day is not so badly off; he has a reasonably full 
protection through his insurance and through the clause in his mort- 
gage that obligates the mortgagor to keep the ship up. But what 
you are doing, you are giving him the strangle hold on the ship itself 
and on the owner of that ship ; and if he does not make good use of 
it I shall be a very poor but a verj- happy prophet. 

Mr. Campbell. Don't you know, MiC Dawson, in the ordinary 
course of business what will happen will be this : Very few vessels 
will be insured to full value, and the man who examines the ship's 
papers will ascertain that fact immediately and he will immediately 
realize there is an equity in her that will protect his lien for towage. 
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fuel, coal, or repairs. And what is he going to do in the ordinaiy 
course of business? He is going to libel that vessel 

Mr. Dawson. A gi-eat thing for the lawyers. 

Mr. Campbell. And the owner is going to bond that vessel out. 
Just as Cramps do to-day if the bill is not paid upon completion of 
the repairs, they libel that vessel and it is bonded out. That is what 
is going to happen. In rare cases, where your repairs are very ex- 
cessive and the owner does make his financial arrangements in ad- 
vance, he may encounter difficulty under this particular measure. 

Mr. Dawson. But he can not make his financial arrangements 
until the disaster occurs. God has a bad way of doing these tilings 
without consulting the shipping man, the Shipping Board, or anyone 
else. And suppose this disaster occurs and the ship is documented 
in San Francisco and she is in Jacksonville, how can he make liis 
arrangements? Certainly you are too practical to seriously urge 
an exchange of telegrams and looking at the ship's papers and esti- 
mating the value of the ship, and deducting the mortgage and pay- 
ments of the owner on it, and all that sort of thing, is ever going- 
to work out. 

Mr. Campbell. Personally, I believe sincerely that it is going to 
work out. 

Mr. Dawson. You know what is going to happen? The repairer 
is going to insist upon cash. 

Mr. Campbell. 6ut the owner is going to have to secure insurance, 
because the majority of j^our repairs are going to be brought about 
by maritime disastei-s which are going to be insured against, and in 
his insurance policy you are going to have security. There is going 
to be ample protection. What better protection could the Union 
Iron WorKs have than a policy of the Fireman's Insurance Co. ? 

Mr. Dawson. And they get it. 

Mr. Campbell. They can, no doubt. 

Mr. Dawson. Oh, this Union Iron Works gets a policy of insur- 
ance. 

Mr. Campbell. There is in the hands of the owner 

Mr. Dawson. Of the mortgagee you mean? 

Mr. Campbell. Of the mortgagee and the owner; yes. 

Mr. Dawson. Of the mortgagee, that is where it is. 

Mr. Campbell. An insurance policy. 

Mr. Dawson. Yes. 

Mr. Campbell. And if your mortgage is properly drawn, that 
mortgage provides that the proceeds of that policy shall be applied 
to the payment of the repair bill. You put it in your policies to-day- 
Mr. Dawson. Surely I have. 

Mr. Campbell. Then the Union Iron Works knows here is an out- 
standing policy of the Firemen's Insurance Co. ; that it is in the joint 
possession, as interest may appear, of the mortgagor and mortgagee, 
with a provision in that policy that the proceeds thereof shall be 
used by the mortgagor in making payment of that bill to the Union 
Iron Works. I say there is in uiat policy a security which will be 
available to the owner upon the credit of which he will have no 
difficulty in getting repairs made by the Union Iron Works. 

Mr, Dawson. If the mortgagee consents. 

Mr. Campbell. That has got to be paid for any repairs. 
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Mr. Dawson. Th'it consent can never be given until the amount of 
tlie repairs is known, and in how many instances can the amount of 
repairs be told until the work is practically done? 

Mr. Campbell. Your mortgage to-day provides for the applica- 
t ion of the proceeds to the making of repairs. 

Mr. Dawsox. The difficulty is the ship repairer is not going ahead 
with that. 

Mr. Campbell. With that policy in hand I do not believe he will 
f.nd any difficulty in stepping into a bank and financing it 

Mr. Dawson. You know perfectly well they don't pay anything 
until months after the repairs are made, and possibly until after the 
litigation is ended. But they are small features. What I want to 
say and leave with the committee is, after all, is it necessary, in order 
to' attract a little more money into shipping, to overturn and uproot 
and wipe out the system under which maritime business has been 
done since the beginning of the country? And it was done under 
just that condition when we were a maritime Nation. It is not this 
act that has stood in the way, this act of 1910, and the law of which 
that was an expression, that has stood in the way of the building up 
of American shipping; it has been the lack of financial facilities, 
such ill-advised legislation as I mentioned a short while ago, and 
incidentallv a lack of interest in the country as well on maritime 
affairs. When the country is a maritime Nation you can get a man 
to lend money or take any risk, but you will never do that by legisla- 
lation ; and what you are going to do in this legislation, in my hum- 
ble opinion, and I hope I am wrong, you are going to so kill the op- 
erating credit of these vessels that are already operated inefficiently. 
Mr. Campbell. If the inability of the ship repairer to acquire a 
lien upon a vessel ahead of a mortgagee is going to be an obstacle 
to the successful operation of ships, will you tell me why it is, with 
that sort of a law in England (if the English law is as I stated it 
was, and you will find in J. E. Rumble, in the Supreme Court Re- 
I>orts of the United States, the English law to be stated as I said it 
wa.s), why under that sort of a law it has not been an obstacle in 
the way of the successful operation of the English ships; because 
tliis law is doing no more than to create substantially the same cir- 
cumstances. 
. Mr. Dawson. I do not concede that. 

Mr. Cabipbell. It is creating the same circumstances with regard 
to repairs as exist und^^r the English law to-day. 

Mr. Dawson. I do not concede that. This whole act is drawn 
with only one object, to protect the man who first loans the money, 
but you do not protect the man who makes that money valuable. 
And it is not only the ship repairer — ^that is relatively a small item — 
but it is this man who furnishes these supplies as well, and the' 
towage : Here is a boat on the breakwater, here last week, that had 
to go to New York to enter on a charter, and she broke down. It 
was necessary to get her over there promptly and to get her hauled 
out. and we worked on her all day Sunday. What are vou going 
to do about that boat? Are you going to the Guarantv I'rust Co., 
in Brooklyn, or are you going to let her lie there? And I say every 
day you lose on a ship like that more than offsets all the investments 
you can interest in snipping, because those investments will not be 
made if the ships are not built. 
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Mr. Alexander. Where that vessel was hauled out and repaired 
and you let her go on her way, do you hold any security for your 
money ? 

Mr. Dawson. Yes; we do, because we know perfectly well it urill 
be paid up. 

Mr. Campbell. Why? 

Mr. Dawson. Because there is a certain equity there. 

Mr. Campbell. Suppose she is lost in the meantime? 

Mr. Da\v8on. That is insured. But if you do not let her go that 
far — ^Mr. Campbell said you would put a libel on her and then she 
is bonded out — ^that is several days. 

Mr. Campbell. That is what you have to do to-day to enforce 
your rights. 

Mr. Dawson. But we do not do it. 

Mr. Campbelu To enforce your lien, if necessary. Why don't 
you do it? 

Mr. Dawson. For this reason, and that is why it is so hard to dis- 
cuss a subject of this sort on land, so to speak : If I go into a factory 
that is manufacturing onimunition, I can not apply ship laws and 
ship rules to it. There is something about the admiralty and mari- 
time affairs that is so illusive and so unusual, so peculiar, that you 
must take, as you would from an expert, the statements from men 
who are in that business. I say they do not do it to-day, but under 
the pr^ent law ships are permitted to go on and keep running b^ 
rapidly as possible, simply because everybody is accustomed to do 
business the way it is done now ; and the moment you upset that and 
say to the ship repairer or the ship supply man or the tug boat man 
lie must go to his lawyers and determine what is in the mortgage and 
whether this notation has been made and whether that notation has 
been made — the moment you do that you are going to slow down the 
speed of your vessels to such an extent that you are going to take 
away all profit. You are never going to be able to compete with 
England or Scandinavian countries, and what I would be in favor 
of frankly, if we must have it, if capital will not go in and we need 
the capital in shipping, I am in favor of making your mortgage an 
absolute first lien that can not be subordinated to anything else. 

I would make your first lien an absolute one; I would not even 
permit it to be waived ; I would not even bother with the repair man 
and the supply man. I would go the whole hog and make it gilt- 
edged in* every way, so that nothing can touch it, and then let the 
owner find the money to make the repairs. But you are not going 
that far, because wHat you are doing is, you are going halfway; 
you are saying it is all right provided he records it. I am not try- 
ing to be humorous on that. Then the question arises there as to a 
fixed limit of time, a reasonable time, and all that sort of thing, all 
very necessary under this scheme of the bill. The result of that is 
every one of those things is going to be before the courts, and every 
one of them is going to militate against the owners without accom- 
plishing your purpose ; so that in' the end you will find you will get a 
little more money, I will say 10 per cent more, loaned on the ship, 
but it won't be sufficient to offset the serious impairment of the oper- 
ation. And don't forget this, talking about getting money in this 
way for shipbuilding is a little misleading. In nearly every State 
that I know of — we have in our State and, I think, you have in 
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New York — ^they have a shipbuilder's lien. This bill is not going to 
affect that. You are not going to be able to borrow money on a Slip 
until she is a ship, until she can be documented, until all those for- 
malities can be complied with. You will not be able to borrow money 
for construction under this bill. 

Mr. KowE. You mean in the course of construction ? 

Mr. Dawson. In* the course of construction or for new construc- 
tion. • I am going to lay down a boat at the New York ship3rards, and 
I want the Bankers' Trust Co. to lend me money. They won't do it 
unless we have a release of liens. You have got to get a release of 
liens and some arrangement must be made under which the Bankers' 
Trust Co. will advance that money, and the necessity of various 
formalities, such as this, I doubt very much if the Bankers' Trust 
Co. would advance the money. If I represented them, I would not 
advise them to advance that money. 

Mr. Rowt:. But, as a matter of fact, the dealer usually gets the 
benefit of those payments, as they are made on account of the mort- 
gage. 

Mr. Dawson. There is no question about that. 

Mr. RowE. Because I know I have a great deal to do with real 
estate loans in the course of construction 

Mr. Dawson. That is the way it is done. 

Mr. RowE. And that is the way it is accomplished, and it will be 
accomplished. You can make all the laws you please, and men are 
going to find ways of doing it in a businesslike way. 

Mr. Dawson. All I want to say is this is a very laudible attempt to 
accomplish it by legislation, which I do not think can be accom- 
plished in that way. 

Mr. Campbell. I understood you to say in the beginning you 
thought this would bring capital into the shipping business? 

Mr. Dawson. I think so, ves, at first. 

Mr. Campbell. More than what vou have now? 

Mr. Dawson. I think so, at first. 

Mr. Campbell. You think that is a good thing for the shipping 
situation ? 

Mr. Dawson. At the present time ; no. 

Mr. Campbell. You do not think we want any more capital in the 
shipbuilding business to-day? 

Mr. Dawson. I do not. I think we want to get our ships in the 
hands of practical men to run them ; and, if this bill does not do it, 
the Shipping Board will find a way. 

Mr. Campbell. How are you gomg to do it? 

Mr. Dawson. Let the Shipping Board take the risk, covered by 

Eolicies of insurance. I think they are perfectly protected. You 
now what is going to happen. I am not criticizing the Shipping 
Board vessels, but a lot of them, any vessel, will need repaii*s. Now, 
if they are sold on a small down payment of 25 per cent, the 
Shippmg Board is going to be applied to at once in connection with 
the repairs. Of course, the Shipping Board still retains control 
under this arrangement, and I do not see why they are not just as 
well protected if they have a properly drawn mortgage ; and if you 
do not need any more capital, why should we, at the expense of the 
whole country, which is, after all, the Shipping Board — why should 
we take it out of one pocket and put it in another? 
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Mr. Webster. Mr. Dawson, since you have made, apparently in 
your argument, the question of repairs the keystone of your whole 
argument, by which I would say it must either stand or fall, have 
you gone into the question of what ratio repairs made for irrespon- 
sible shipowners bear to the total amount of repairs made in the 
course of a year or a decade or whatever it may be? I feel that 
might be a very pertinent factor under these circumstances. 

Mr. Dawson. No ; I have not, and I do not think any one else has, 
Mr. Webster, for the reason it is immaterial. 

Mr. Webster. I do not think your argument could stand without 
a full knowledge of that, because if we do not know what that full 

ratio is 

Mr. Dawson. We never will know that, because there has been no 
occasion to look to the credit of the owner. 

Mr. Webster. Then I would take it your argument is purely hypo- 
thetical and not practical, because it seems to me that is the crux or 
the keystone of the whole thing, if I have followed your argimient 
carefully. 

Mr. Dawson. Possibly not. I do not put it forward as having any 
real value. I only state that is my judgment, and I am afraid I 
shall be present at the obsequies of this bill a few years hence, if it 
goes through. 

Mr. Edmonds. You know all the newspapers of the country have 
been roasting us down here for a number of years because we did 
not correct these antiquated American maritime laws we had. Now 
we are trying to bring them up to modern times, and we find the 
people very much in favor of the antiquated laws we have. 

Mr. Dawson. From what I see in reading the avera^ newspaper 
I should say the strongest argument against this bill was their 
advocacy of it. 

Mr. Alexander. It has been asserted here, and I am going to in- 
vestigate that question thoroughly and see if it is true, that a 
mortgage on a ship under the laws of Great Britain is made a first 
hen on a vessel ; and I am going to assume that it is in the interest 
of the merchant marine, because when this war began she had more 
merchant ships than all the other nations combined. And we can 
very well anord to follow a policy which has been followed in 
Great Britain. 
Mr. Dawson. I do not think she has. 

Mr. Alexander. You have raised a whole lote of scarecrows here 
to-day, the same as you have raised in the past, regarding the ship 
owners and the ship builders, that it will militate largelv against the 
upbuilding of our merchant marine. If there are real obstacles, I 
want to learn what they are ; but if thoy are mere scarecrows, I want 
to brush them aside. I am going to weigh your argument for all it 
is worth and I appreciate the obstacles in the way, and you have 
made a ^ood argument on that side of the question and it will have 
my consideration absolutely, l)ecause a ship owner, the operator of a 
ship, must have credit in the operation of his ship. 
Mr. Dawson. That is nw whole argument. 

Mr. Alexander. The question is whether, the mortgagee being 
given a first-mortgage lien, is a disadvantage. 

Mr. Dawson. That is the whole question under this bill. 
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Mr. Alexander. That is the question that appeals to me. 

Mr. Dawson. You have put it in one word, that the whole question 
is weighing the prospective advantages against certain possible dis- 
advantages. 

Mr. Alexander. That is the crux of the whole thing. 

Mr. Chindblom. I just want to say one thing before the gentleman 
concludes. The gentleman suggested in the beginning of his remarks 
that the position of this committee was pretty well determined and 
already defined. 

Mr. Dawson. I gathered that impression. 

Mr. Chindblom. I do not think that was a fair statement. But let 
me ask you now, has the gentleman felt at all embarrassed in the pre- 
sentation of his case here by an}^ such feeling? 

Mr. Dawson. Not at all. 

Mr. Chindblom. I am glad of that. I will say my attitude is that 
I will cross-examine every man who comes before the committee and 
rather try to take the opposite attitude from what he takes ; but I do 
not think any conclusion should be drawn from it. 

Mr. Dawson. I draw my conclusions not from the cross-examina- 
tion but from the statement made by the committee at the time the 
Shipping Board was brought into being, that it was not possible at 
that time to go further than was done; and I also got that impression 
from the character of the statements or queries made by the committee. 
There was no thought in my mind that that attitude might not be en- 
tirely proper. 

The Chairman. We wanted to find out something if we could. We 
do not like people to talk and not to state anything. 

Mr. Dawson. I am not embarrassed at all by the attitude of the 
members of the committee. We are all striving for the same thing, 
but we do not seem to view it in the same way. 

Mr. Alexander. If we had not raised these questions, you would 
not have had anything to answer. 

Mr. Dawson. For which I should have been delighted. I tried to 
get out of saying anything. 

Mr. RowE. We are very glad you have been here. 

Mr. Chindblom. I am very glad to have heard the gentleman's 
statement, and I do not want him to feel he has prejudiced his argu- 
ment in the minds of the committee. 

STATEMENT OF MB. PIEBEE M. BROWN, BEPBESENTZNG THE 
MOBSE DBY BOCK & BEPAIB CO. OF NEW TOBE; THE NEW 
TOBE BOAT OWN EBS' A SSOCIATION; AND THE OVLF ASSOCIA- 
TION OF VESSEL OWNEBS. 

Mr. Brown. I come here with diversified interests. I represent the 
second largest shipyard, the Morse Dry Dock & Repair Co. of New 
York, and have been their attorney for over 20 years, also ship sup- 
pliers, such as Berwind White Co. (Inc.), Philadelphia & Reading 
Coal & Transportation Co., supplying coal, and also financial institu- 
tions that have loaned money on ships and will be glad to continue to 
do so if they can do so with some degi'ee of safety. I also come here 
as the representative of the Boat Owners' Association of New York, 
representing about 3,000 boats in that harbor. 

136416—19 ^PT 2 6 
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We would like to see something done here, so that investments in 
ships would be fostered, because it will make business for all of us, 
including the lawyers. 

A great deal has been said about the English law. It does give a 
prior lien to the mortgagee ; there is no doubt about it. It has stood 
thus on the books for many years. They have tried to get rid of it, 
but England is very conservative. She would not allow a man to 
marry his deceased wife's sister until a few years ago. But they 
have practically changed that and the shipping men have swept it 
away oy their own work even in the case of domestic English vessels. 
I know that from my examination of the law and the British Min- 
istry of Shipping and from two of the best posted men, I think, on 
this matter, one of whom is in this room, Col. Cushman, and the 
other Mr. F. M. Brown (although we have the same name, he is no 
relation of mine), who was formerly a member of the iBrm of Wal- 
lace, Butler & Brown, and probably the best-posted man in this coun- 
try to-day in American shipping interests and foreign sliipping in- 
terests, and he will be glad to come before this committee. He is 
thoroughly conversant with the law and could tell you more, prob- 
ably, than any of us here upon this subject. The English have done 
it in this way : They issue debentures and usually organize a corpo- 
ration for each vessel. That ship is registered in the name of the 
debenture trustee, and before it can get any repairs put on it the 
consent of that debenture trustee is obtained. And I think they 
liave one man there to whom to apply in case a vessel has to be 
repaired. And the suggestion that we do that here, in the case of 
registered American ships, I think, is excellent. In the case of a 
foreign vessel 

Mr. RowE. Just let me see if I can understand that. You mean 
one person for all ships, or in connection with a particular ship ? 

Mr. Brown. That particular ship, so that we can go to one man. 
We would like to do repairs and we have given credit to ships and 
we have also loaned money on mortgages and have had to oecome 
vessel owners. 

Mr. RowE. When you draw a mortgage — you have drawn some of 
these mortgages — won't there be a statement in that mortgage au- 
thorizing the trustees — for instance, one of our trust companies of 
New York or Brooklyn — to consent to ordinary repairs on that ship 
up to a certain amount? 

Mr. Browx. I do not agree with my friends. They do not all con- 
tain that provision. 

Mr. RowE. Wouldn't you do it in drawing a mortgage? 

Mr. Brown. Yes : I would provide that. 

Mr. RowE. You authorize tne trustees to do that, and then you sell 
those bonds subject to that provision ? 

Mr. Brown. Exactly. And I think that is a very proper provision 
and should be inserted in the mortgage. 

Mr. RowE. It has nothing to do with the law ? 

Mr. Brown. Another suggestion that has been made, that these 
repairs to a ship are a legitimate operating expense, I think there is 
no doubt about it. And the mortgagee must take that into consid- 
eration: he knows that sliip has to be repaired and she has to run 
and, as the Supreme Court has said, a ship must have wings and 
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feet or else she will go down. And now if we can put a limit of 
some kind here, which is within the ordinary business requirements 
of a ship — ^I do not know whether it ought to be 20 per cent or 25 
per cent, but something of that kind — ^that shall be paramount to the 
mortgage, to cover those necessary repairs, I think that suggestion is 
a very excellent one. 

Mr. Campbell. Don't you put such a provision in your mortgages 
to-day? 

Mr. Brown. Yes ; we have it in our form of mortage. 

Mr. Campbell. In the mortgages the Shipping Soard has taken 
we give permission to incur an indebtedness up to $25,000 and in 
some cases up to $50,000. 

Mr. Brown. I think the provision should be for an amount not in 
excess of a certain per cent; because a ship may be worth a million 
dollars or only $200,000. 

Mr. Campbell. Do I understand vou to sav now that under the 
English law the lien of the mortgage is superior to the lien for 
necessaries? 

Mr. Brown. The material man never had a lien under the English 
law and has not got it to-day. All the lien he has is when he seizes 
the ship. 

Mr. Campbell. The lien of the mortgage is superior ? 

Mr. Brown. Yes. 

Mr. Campbell. Unless by agreement in the mortgage, debentures, 
or trust deeds, they set aside that law. 

Mr. Brown. That is what they do. That is practically swept out 
of existence. 

Mr. Campbell. Then I undei'stand my statement, as to what the 
law is, to be correct? 

Mr. Brown. Yes; that is correct. There is no doubt that is the 
law of England. With respect to foreign vessels, of coui-se — sup- 
pose it is an American ship—they do not care anything about our 
statute which gives a prior lien to the mortgagee. They never did. 
If we go over there and repair our sliip, they make her captain 
give a note, what is tantamount to a bottomry' bond, and that lien 
is superior to any law which this Congress may enact. It is done 
for the purpose, the British shipping minister told me, of getting 
credit for the ship; and I think my friend, who represents Cramps, 
is quite right, that you must not do anything which will impair 
the credit of the ship; but you should do all you can to try to 
encourage people to put more money into ships than they have. I 
think that can be worked out. 

Let us look at this for a moment. You see, the trouble about 
that, when the ship comes into the Moi-se Co.'s yard, she is worth 
$200,000. We don't know what those repairs are going to be until 
she is hauled out and sui-veyed and opened up, and the repairs are 
estimated at $40,000; and we do not want to go on and incur that 
liability. Now we have taken a mortgage on that ship, and although 
we have some money, we can not take care in that way of ship after 
ship that comes in there. We have had to make these loans, but we 
do not want to do it. We want to repair ships and to keep out of 
ownership, but we think some way should be devised by which the 
ship could promptly get repairs and, nevertheless, preserve the 
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sanctity and vitality of the mortgage. And I think it could be 
worked out the way some of you suggest, of a certain reserved per- 
centage and have the mortga^ take that into consideration, based 
upon the valuation of the ship, and as to which those current re- 
pairs will be a paramount lien. I merely make a suggestion of 25 
per cent. We want to help this bill on behalf of the different sup- 
pliers, boat ownei-s, financial institutions and these repair yaras, 
And I would like to see the thing go on ; and that is why I sugge^t 
thig limit, and after we talked it over Mr. Brown thought it should 
be a percentage basis. 

Mr. Campbell. My objection is this, that that permission should 
only be given by a provision in the mortgage. 

Mr. Brown. They do not always do it. 

Mr. Campbell. Then don't borrow money from a mortgagee who 
won't a^ee to it. You will find those provisions are common. 

Mr. Brown. Yes; they are. 

Mr. Campbell. What is the object of putting it in the bill? 

Mr. Kowe. Because people turning to this law want it for just the 
same reason we want it in here, because the people have learned to 
believe they had plenty of security. According to you, you say 
the other security is just as good, but they like to feel, the people 
who are buying the Donds, that they have the very best security 
that can be given. 

Mr. Brown. Anybody who buys a bond here is going to their 
lawyer, and he will say that mortgage sets aside 25 per cent of the 
value of this ship as a fund paramount — a fund out of which repairs 
are going to come. This is the only security it gives when it does 
not exist in the mortgage. 

Mr. RowE. You frequently make a very large change in the ship 
at the Morse Dry Dock Co. ? 

Mr. Brown. Oh, yes. 

Mr. RowE. During this war you tore out the whole inside of a 
ship, and made the vessel really a different ship? 

Mr. Brown. Yes. 

Mr. RowE. Do you mean to say anybody ought to have a right, 
when a ship is brought into the Morse Dry Dock, for the Morse 
people to tear that ship all apart, and still claim a lien against that 
ship superior to the mortgage ? 

Mr. Brown. I do not think it would do it unless it got the consent 
of the mortgagee, because we would be practically destroying the 
security. 

Mr. RowE. You did during the war. And if the mortgage con- 
tained that provision, you would have a perfect right to rip the whole 
inside out of a ship. 

Mr. Brown. You oughtn't to do it, and we wouldn't do it. 

Mr. RowE. You have done it. 

Mr. Brown. I don't think we did it without the consent of the 
mortgagee. 

Mr. RowE. I am positive you did. That is one reason for it. And 
I have watched that in New York City, where the man who owned 
the mortgage didn't know what to do. 

Mr. Brown. As a practical matter we have never done that. We 
have changed a ship, say, like the old Oceana^ which they were go- 
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ing to turn into a cattle boat; but you would not do that unless you 
got the consent of the man who had the mortgage ; we wouldn't do 
that without his consent, in common decency. 

(The committee thereupon adjourned to to-morrow, Friday, Sep- 
tember 5, 1919, at 10.30 o'clock a. m.) 

(The following brief was submitted by Mr. George W. Dalzell, on 
behalf of Harrington, Bigham & Englar, New Yoilc City, attorneys 
for the National Board of Marine Underwriters:) 

BRIEF FILED WITH THE COMMITTEE ON MERCHANT MARINE AND FISHERIES OF THE 
HOl-SE OF REPRESENT ATI\'EH OF THE UNITED STATES OF AMERICA IN OPPOSITION 
to H. R. 8H7:i, BEING A BILL ENTITLED "A BILL PROVIDING FOR THE RECORDING 
OF MORTGAGES ON VESSELS AND NOTATION THEREOF ON CERTIFICATES OF REGIS- 
TRY OR ENROLLMENT AND LICENSE; CREATING .IT'RISDICTION IN THE DISTRICT 
rOl'RTS OF THE I'NITED STATES FOR FORECLOSITRE OF SI'(^H MORTGAGES. AND PRO- 
VIDING PROCEDURE IN CONNECTION THEREWITH ; ALSO PROVIDING FOR MARITIME. 
LIENS UPON VESSELS FOB NECESSARIES. ETC., AND THEIR ENFORCEMENT, AND- 
SI'BORDINATINO THE SAME TO THE LIENS OF MORTGAGES; REPEALING ALL CON- 
FLICTING acts; AND FOR OTHER PURPOSES." 

The National Board of Marine Umlerwriters of New York, an asscK-iatiou of 
the principal American companies doing marine insuraiue business in tlie 
United States, objects to that portion of section 7 of tlie proposed bill imnitioned 
above, whereby it Is sought to subordinate maritime liens against vessels arl.- ing 
ont of contract, with the exception of liens for wages and s^ilvagc, to mortgage 
liens. It is realized that the puri><>w <>f the bill is to make vesst»l property a 
more attractive se<*urity when shipowners seek financial aid. It is believed, 
liowever, that the necessity for such legislation is not sufhcieut to override the 
considerations which we now bring to the attention of the committee. 

The bill, if it should become a law, will change the time-honored iM)Iicy of 
this Uovernment as to maritime liens. Heretofore i)er.sous granting credit 
to a vessel, either by supplying the vessel with necessaries, making repairs, or 
by entering into contracts with her agents or owners for the carriage of 
goods, knew that they could look to the vc^ssel for damages In the event that 
the shipowners failed to perform their part of the agreement. The present 
bill will take away this reme<ly and comi)el those who deal wUh shiimwners 
ti» look to their jiersonal credit only. 

For the past three or four years shiiwwners have demanded the frei.irht in 
advaiK»e. Shipi)ers have been compeUe<l. In order to have their goods carried, 
to pay their freight in advance and agree that the shipowners shall not be 
requireil to return the freight in any event. In other words, the shipper has 
l>een required to i>erforin his part of the contract at the time the goods are 
laden on board. All he receives in return is an agreement of the shipowner 
to perform his part of the contract at some future time. As the law now 
stands, if a shipowner fails to perform, the shipper may bring a suit against 
the ship in rem with a fair prospect of collecting his loss. If the proposed bill 
sliould become a law, we believe that the shipper would, In most cases, be able 
to recover a Judgment, but he would find that because the ship had been 
mortgaged his lien would be postponed to that of the mortgagee, and that there 
would be nothing left to satisfy the mortgagee after the mortgage was satisfied. 
It has been suggested that this would not be a hardship as shippers should 
be required to make inquiry into the financial responsibility of the various 
.«*hipowners with whom they do business. It Is believed, however, that this 
would Impose a condition which shippers could not meet. The price at which 
merchandise for export is sold is based on cost, freight, and insurance. If 
an exiwrter Is called upon by a foreign customer for a quotation, he makes 
inquirj' for both freight and Insurance rates and then quotes his price. If he- 
has to satisfy himself and his underwriter of the financial responsibility of the 
shipowner It would mean that he could not give prompt quotations except when 
dealing with the lines of unquestioned financial standing. 

Underwriters would be vitally Interested because the risk a.ssumed by them 
would be greatly increased where there is a prospect that the mortgage may 
be foreclosed to relieve the ship of her contracts of affreightment and they 
would of necessity be compelled to Increase their rates for merchandise In- 
sured on such ships. The result, of course, will be that the shipowner who 
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operates a comparatively small flwt will And It more ami more dlflicult to 
obtain cargo, and the public would Icxse the advantuKe of the comi)etiti(»n of tlies » 
sUii)owners. In consequence the public would be compelled to paj* frel;rhts ex- 
acted by the large lines, lrre«i)ectlve of whether such freiglits properly repre- 
sented the cost of carriage. 

There has never been serious difficulty in floating bond issues secured by 
blanket mortgages on a large fleet. The proposed bill will only operate to make 
the financing of a single vessel more secure. As we have shown, however, 
although the proposed bill might operate to make the financing of a single 
ship more secure, it w^ould also operate to make it more difficult to make a 
single ship a vital factor In our carrying trade. Moreover, we believe that, if 
this bill should become a law, irresponsible shipowners w^lU undoutedly mort- 
gage their vessels for more than they are worth. The record owners of the 
vessels will be wholly irresponsible corporations, while the real owners will 
be the mortgages. From what we have seen during the last few years, we 
are satisfied, that if the bill is enacted it will be used by unscrupulous sIhi>- 
owners as a means of defrauding the public. They will load their vessels with 
•cargo, collect large freights in advance and then make no serious efforts to 
•deliver the cargo at destination, knowing that if proceedings are Instituted 
against them by shipi)ers, their friends, the mortgagees, w^lll get the ship and 
that the shippers will receive nothing. Indeed, this bill will put a premium on 
irresiionsibility, for resiwnsible lines will have to pay claims in any eviMit. while 
the Irresponsible owners will go scot free by hiding behind the mortgage. 

With resi)e?t to the floating of l>ond is.sues, we understand tlmt is will In- 
suggested that at present there is defficulty l)ecause bankers cannot assure 
their customers that such bonds are secured by a mortgage which Is a flrst lien. 
Railroads have no difficulty in floating bond issues, although the histf»ry of 
railroad foreclosure proceedings shows that the courts for a long lime have 
treated supply and repair claims incurred within the six months prior to tiie 
foreclosures as preferred claims. This was found to be a practical necessity, 
the courts holding that it was vital that the railroads be kept " going concerns." 
In Fosdick r. Schall (99 U. S., 235), the Supreme Court of the United States 
held that for this reason railroad foreclosure proceedings could not be treated 
as ordinary mortgages. In that case it said : 

" Railroad mortgages and the rights of railroad mortgagees are comparatively 
new in the history of judicial proceedings. They are peculiar in character and 
effect peculiar interest. * • * The business of all roadroad companies is 
<lone to a greater or less extent on credit. This credit is longer or shorter, as 
the necessities of the case require: and when companies become pecuniarily em- 
barrassed, it frequently happens that debts for labor, supplies, equipments, and 
improvements are permitted to accunmlate, in order that bonded interest may 
be paid and a disastrous foreclosure postponed, if not altogether avoided. In 
this way the daily and monthly earnings, which ordinarily should go to pay 
the daily and monthly expenses, are kept from those to whom in equity they 
belong and used to pay the mortgage* debt. The income out of which the 
mortgagee is to be paid is the net Income obtained* by deducting from the gross 
earidngs which Is required for necessary operating and managing exi^enses, 
proper equipment and useful improvements. Every railroad mortgagee, in 
accepting his security impliedly agrees that the current debts made in the 
ordinary course of business shall be paid from the current receipts before he 
has any claim upon the income. If for the convenience of the moment some- 
thing is taken frcmi what may not improperly be called the current debt fund, 
and put into that which belongs to the mortgage creditors, it certainly Is not 
Inequitable for the court, when asked by the mortgagees to take possession of 
the future income and hold It for their benefit, to require as a condition of 
such an order that what is due from the earnings to the current debt shall be 
paid by the court from the future current receipts before anything derived 
from that source goes to the mortgagees. In this way the court will only do 
what, if a receiver should not be appointed, the company ought itself to do. 
For even though the mortgage may In terms give a lien upon the profits and 
income until possesshm of the mortgaged premises is actually taken or some- 
thing equivalent done, the whole earnings belong to the company and are sub- 
Ject to its control. 

"The mortgagee has his strict rights which he may enforce in the ordinary 
way. If he asks no favors, he need grant one. But if he calls upon a court 
of chancery to put forth Its extraordinary powers and grant him purely equi- 
table relief, he may with propriety be required to submit to the operation of 
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a rule which applies in such cases, and do equity In order to get equity. The 

appointment of a receiver Is not a matter of strict right. Such an application 

always calls for the exercise of Judicial discretion ; and the chancellor should 

so mold his order that while favoring one, injustice is not done to another. If 

this can not be accomplished, the application should ordinarily be denied. 
• * « « « • • 

"We think, also, that if no such order is made when the receiver is ap- 
pointed, and it appears in the progress of the cause that bonded Interest has 
been paid, additional equipment provided or lasting and valuable Improvements 
made out of earnings which ought in equity to have been employed to keep 
down debts for labor, supplies, and the like. It Is within the power of the court 
to use the Income of the receivership to discharge obligations which but for 
the diversion of funds would have been paid in the ordinary course of buslneas. 
This, not because the creditors to whom such debts are due, have m law a Iten 
upon the mortgaged property or the income, but because, in a sense, the officers 
of the company are trustees of the earnings for the benefit of the different 
cUuases of creditors and the stockholders ; and If they give to one class of cred- 
itors that which properly belongs to another, the court may, upon an adjust- 
ment of the accounts, so use the Income which comes into its own hands as, if 
practicable, to restore the parties to, their original equitable rights. While, 
ordinarily, this power is confined to the appropriation of the income of the re- 
ceivership and the proceeds of moneyed assets that have been taken from the 
company, cases may arise where equity will require the use of the proceeds 
of the. sale of mortgaged property in the same way. Thus it often happens 
that, in the course of the administration of the cause, the court is called ui>on 
to take income which would otherwise be applied to the payment of old debts 
for current expenses, and use it to make permanent Improvements on the fixed 
propertif, or to buy additional equipment. In this way the value of the mort- 
gaged property is not infrequently materially increased. It is not to be sup- 
pc»ea that any such use of the income will be directed by the court, without 
giving the parties in interest an opportunity to be heard against it. Gener- 
ally, as we know both from observation and experience, all such orders are 
made at the request of the parties or with their consent. Under such circum- 
stances, it is easy to see that there may sometimes be a propriety In paying 
back to the income from the proceeds of the sale what is thus again diverted 
from the current debt fund in order to increase the value of the property sold. 
The same may sometimes be true in respect to expenditures before receiver- 
ship." 

Fosdick r. Schall has been followed in Mlltenberger v, Logansport Railroad 
<'o. (106 U. S., 286). Union Trust Co. r. Southern (107 U. S., 591), Kneeland v. 
American Loan (\». (136 U. S., 89), Union Trust (^o. r. Morrison (125 U. S., 
.•^91), I'nlon Trust Co. c. Illinois Midland Co. (117 U. S.. 434), Virginia & Ala- 
bama Coal Co. V. Central Railroad & Banking Co. (170 U. S., 355), Burnham t\ 
Bowen (111 U. S.. 776), Southeni Hallway Co. r. Carnegie SttH»l Co. (176 U. S., 
257). 

In the last-cltefl case the Supreme Court said : 

" But it may be safely affirmed, upon the authority of former decisions, that 
. a railroad mortgage when accepting his security Impliedly agrees that the cur- 
rent debts of a railroad company contracted in the ordinary course of its busi- 
ness shall be paid out of current receipts before he has any claim upon such 
income; that, within this rule, a debt not contracted upon the personal credit 
of the company, but to keep the railroad Itself In condition to be used with 
reasimable safety for the transportation of persons and property and with the 
expectation of the parties that it was to be met out of the current receipts of 
the company, may be treated as a current debt ; that whether the debt was con- 
tracted upon the personal credit of the company, without any reference to its 
receipts, is to be determined in each case by the amount of the debt, the time 
and terras of payment, and all other circumstaiwes attending the transaction ; 
and that when current earnings are used for the benefit of mortgage creditors 
before current expenses are paid, the mortgage security is chargeable in 
equity with the restorati(m of any funds thus improperly diverted from their 
primary use." 

It is ob.ser\'ed from the foregoing quotations that the Supreme Court recog- 
nized there that a railroad's first business is transportation, and that in fore- 
dosing a railroad mortgage it was vital to keep the railroad in operation In 
order that the public might secure the benefit of transportation. 
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The reason for the present law governing maritime liens on ships is the 
same. It will be found upon examination of the authorities that the courts 
have considered that it was vital to keep ships operating and to give them 
a ready credit with repair men, supply men. and shippers. See The Emily 
Sander (17 Wall.. 666, 672), where the Supreme Court said: 

" If liens created by the necessities of vessels in a foreign port could be 
subordinated to or displaced by mortgages to prior creditors at home, such 
liens would soon cease to be regarded as having any certain value or as 
affording any reliable security." 

Congress by the act of June 23, 1910 (86 Stat. L., 604), extended the privi- 
lege of maritime liens to creditors who extended credit to vessels in tbeir 
home ports, for the very good reason that experience showed that such liens 
were a necessity there for the same reason as they were necessary In foreign 
ports. It is submitted that It would be indeed a step backward to pass a bill 
which would place companies transporting goods by water in the position which 
the Supreme Court found to be intolerable for railroad companies. Such 
legislation is distinctly opposed to the policy of our law. See Farmers' I^mn 
& Trust Company v. Kansas City, etc., R. R. Co. (53 Fed., 182-190), where 
Judge Caldwell says: 

" Railroads and railroad mortgages are of modern origin. The courts at 
first failed to distinguish between a mortgage on a railroad and a mortgaise 
on a house and lot. and receivers were appolnte<l without making any pro- 
vision to pay even the current wages of the employees of the company or to 
pay for the most essential supplies, however recently furnished. Experience 
and observation demonstrated the inequity of this mode of proceeding. 
Courts of equity were compelled to Inquire Into the nature of railroad property 
and railroad mortgages. It was perceived that, as a .security for a debt, 
there was much more analog>' between a railroad and ship than there wh* 
between n railroad and a house and lot. It was perceived that rallrpads 
performed on land the same offices that ships did on sea. They are both 
great indispensable instruments of commerce. Their chief difference as such 
Instruments Is the chemical composition of the elements upon which the> 
are operated. One moves in the water and the other on iron rails. It Is 
said of ships that they are made to plow the seas, and not to rot at the 
wliarfs, and railroads are built to be actually operute<l in carrying the 
commerce of the country and not to rust out. Unless It Is kept In operation a 
railroad does not fulfill the purpose of its creation, and Is comparatively 
valueless as a mortgage security ; but, like a ship. It can not be operated and 
made valuable as an Instrument of commerce or for any other purpose 
without Incurring daily expenses for work, supplies, and materlala These 
debts are never paid at the time they are contracted. That Is lmpos.slble 
from the nature of the business. In the case of solvent companies the time 
of payment varies with the same company at different times. It is longer 
or shorter, depending on the financial condition of the company, the lengin 
of Its line, and other causes. The labor, supplies, and materials are abso- 
lutely essential to the operation of the road, and, as a matter of fact, are 
In most cases furnished on cre<lit. in the same sense that the supplies of a 
ship are furnished on the credit of a ship. For these and other like reasons 
there has been a growing tendency among the courts and legislatures In this 
country to give such debts of a railroad company priority over the llen% of 
a mortgage." 

It has been suggested that the English have found that their mortgage law 
worked satisfactorily. It is to be noted, however, that in England the vast 
majority of ships are ownetl by large companies. Moreover, bankruptcy in Eng- 
land and Europe generally has never been regarded as leniently as It Is with us. 
Both In England and In Europe If a company or an Individual becomes bank- 
rupt he Is held to a very strict accountability, an accountability which Congress 
did not think wise to Impose upon bankrupts under our law. For this reason 
bankruptcy in England is rare as compared with us where It Is an every-day 
occurrence. Irresponsible shipowners could defraud the public In the manner 
which we have indicated in the early part of this brief with the knowledge that 
under our bankruptcy law the chances of being called to account criminally are 
slight. As an Illustration we refer you to the practice which has prevailed In 
the city of New York for a number of years where irresponsible real estate oper- 
ators mortgage their land for more than It Is worth and thus deprive mechanics 
of the Hens given them by statute. We know of no case where such operators 
have been punished criminally. 
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To sum up, we submit that if the bill becomes a law our exporters will have 
to take into consideration a new risk in the conduct of their business. Un- 
doubtedly they will learn what this risk is by many sad and disastrous experi- 
ences. The inevitable consequence will be an Increase in freight rates which 
shippers will have to pay without receiving any corresponding benefit and the 
destruction of the credit of American ships. Foreign ships will not be affected 
by the bill, consequently shipiiers can deal with them as they do now. It will 
mean an increase in insurance rates for goods shipped on American ships, be- 
cause if the bill becomes a law underwriters can no longer hope to recoup their 
losses by being subrogated to the rights of shippers as they will know that in so 
far as American ships are concerned such a remedy will be valueless. It will 
mean delay in repairing ships because the repair men will only dare to grant 
large credits to companies of unquestioned financial standing. 

We have been instructed by the National Board of Marine Underwriters to 
protest in its name against the objectionable feature of the proposed bill as 
pointed out in this brief. 

The National Boabd of Marine Underwriters, 
By Harrington, Bigham & Englar, Its Attorneys. 



Committee on the Merchant Marine and Fisheries, 

House of Representatives, 
WasMngton^ D. (7., Friday ^ Septeinher 5, 1919. 

The committee assembled at 10.30 o'clock a. m., Hon. William S. 
Greene (chairman) presiding. 

The Chairman. Mr. Brown, you may resume your statement now. 

STATEMENT OF MB. PIEERE M. BEOWN, BEFBESENTINO MOBSE 
DBY DOCK & BEFAIB CO., NEW YOBK; THE NEW YOBK BOAT 
OWNEBS' ASSOCIATION; AND THE OITLF ASSOCIATION OF VES- 
SEL OWNEBS— Besumed. 

Mr. Brown. I was addressing myself to the committee with respect 
to what I think is the most important provision that you have in this 
bill, and that is that I feel very stronglv that there should be in the 
bill itself a provision by which these claims that you are now sub- 
ordinating to the lien of the mortgage should be recognized to at least 
25 cent of the value of the vessel as shown on her sale and the distri- 
bution of proceeds in the registry. 

The purpose of that is this : To make these mortgages as secure as 
we can ; that is the purpose of the bill. 

Now, gentlemen, this oill as drawn would make the American ship- 
yard a mere shell, with no substance, because if there is no prior lien 
for repairs there is nothing to pay them or to secure their claims, and 
under this bill American ships will have to go in all the ports of the 
world without any credit or standing and will have to tear down the 
i*eputation that they have built up for fair and honest dealing, because 
there will be no lien on the vessel to protect the men furnishing her 
repairs or supplies. 

The mortgage man very properly wants a good security on his loan 
on the vessel. But I say that pail of tl*e value of that ship should be 
devoted to discharging her contract obligations that she incurs all 
over the world. 

Now, I represent certain interests here, but I am sure that every one 
here desires to get a good bill through ; and if we can help the ship- 
pers, we want to do so. 
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That 25 per cent protection to the repair men and supply men is the 
firet thing I am going to discuss, and I want to show you why I think 
that provision should be incorporated in the bill itself and not left to 
be written in the mortgage by the parties thereto. 

I do not know that there is going to be any serious opposition to 
this amendment; but if there is, I hope you will not regard it. 

I have discussed this proposition with Mr. Campbell, and I believe 
his view is that there ought not to be any percentage for the material 
men fixed in the bill at all. 

Mr. Campbell. No percentage at all should be fixed in the bill: 
that matter can be taken care of in the mortgage. 

Mr. Brown. Well, I am in opposition to you on that. 

Mr. Campbell. You say that 25 per cent of the value at which the 
vessel is sold should go to the material men? Suppose she is not 
sold? 

Mr. Brown. Well, if the vessel is not sold, there is no occasion for 
this percentage at all ; the claim will be paid. 

Mr. Campbell. You have said no owner is compelled to mortgage 
his vessel ; that he may mortgage it. Well, as long as he is not com- 
pelled to mortgage it he will have some voice in the terms and condi- 
tions of the mortgage, and unless he breaks away from the practice 
and from what it has been in my experience, the mortgagor and the 
mortgagee would agree in the mortga^ upon a clause by which there 
would be given some operating capital — say, $25,000 or $50,000 — 
which would be ffiven precedence over the mortgage. 

Mr. Brown. Now, you are getting to the second proposition, as 
to whether it should be put into the mortgage or put in the bill itself. 

Mr. Campbell. I think it should be put in the mortgage. If the 
owner finds that without that provision he is going to be hampered 
in the operation of his vessel — ^that his credit is going to be im- 
periled — ^then when he is going to mortgage his vessel he can con- 
sider and provide for that. 

Mr. Brown. Well, we have to take this up logically : The first ques- 
ti(n is. Are we going to set aside anything for repair and supply 
r.ien ? After discussing that, I would like to discuss the propriety of 
putting that in the bill, or leaving it to the mortgage. 

Mr. Campbell. Well, you asked me the question. 

Mr. Brown. No; I asked you whether any amount should be set 
aside for these contract obligations 

Mr. Campbell (interposing). In the bill? 

Mr. Brown. Yes; in the bill. 

Mr. Campbell. No ; I do not. 

Mr. Brown. Then we will come to the next question- 



Mr. Chindblom (interposing). Mr. Brown, have you already indi- 
cated what these priorities should relate to — what items they should 
cover i 

Mr. Brown. I think thev should include everything that this bill 
subordinates to the lien of the mortgage. You have to have some- 
thing that will reach those things; you have to reach violations of 
charter parties and contract claims; you have to agree to something 
that will allow oiir ships to maintain their reputation and standing 
in the ports of the world. 
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Mr. Chindblom. If such a provision is put in the bill, it would 
have to be put in some specific language, oi course. Now, have you 
framed any language that you think would cover it? 

Mr. Brown. No; I have not. 

Mr. Croi^tell. May I suggest the term " maritime liens " ? 

Mr. Brown. No; I do not think maritime liens would cover it, 
because some of these collision risks are protected by insurance, and 
they are subordinate to the mortgage, 

Mr. Chindblom. I am only suggesting this question, because what 
you propose to give priority to will assist in determining in the minds 
of people interested what the percentage of priority should be. 

Mr. Brown. I will make that clear. You see you have provided 
that this moitgage is subordinated to every maritime lien, just as 
they are now, except for salvage 

Mr. Chindblo3i (interposing). You do not mean subordinated, do 
you? 

Mr. Brown. No — is superior to every contract claim or obligation 
of the ship. Now, these maritime claims are superior to the mort- 
gage; but you propose by this bill to make the mortgage superior, 
and to protect the mortgagee and cover him, by section 7 ; but you 
do not protect the man who is dealing with the ship with respect to 
these contracts' obligations, which are made subordinate to the mort- 
gage. 

Mr. Alexander. Will you please go to the other side of the table 
and raise your voice. Nobody at this end of the table can hear you. 

Mr. Brown. All right. Now, we have got to give some protection 
to those claims, if we are going to give our ships any credit or stand- 
ing throughout the world. 

Mr. Alexander. Right at that point : You say that the law should 
provide that a certain per cent of the value of the ship should be 
subject to a lien for operating expenses ? 

Mr. Brown. Yes, sir. 

Mr. Alexander. AVell, how are you going to ascertain the value of 
the ship ? That is a nonascertained quantity, and a mortgage subject 
to such a claim as that would have a very indefinite value. 

Mr. Brown. Well, I have carefully thought that out 

Mr. Alexander (interposing). Yes; that is what I should like to 
hear you discuss. 

Mr. Brown. The way you would have to do, I think, would be 
this — of course, the question would never arise unless the ship was 
sold ; somebody would have to sell the ship or you would never get 
the bills paid — ^the contract man, the material man, or anybody else. 

Now, if she is sold, title is given against all the world and the 
proceeds of sale in the registry of the court will be the fund ; there is 
where you will get the amount of money ; 25 per cent of that money 
will be responsible, under my suggestion, for the debts and obliga- 
tions of the ship and no more. The other 75 per cent is to go to the 
next lien, which will be the mortgage. And if you are going to do 
anything for the protection of these ships you must do it by some 
such provision as that. 

Mr. Chindblom. I had it in mind that this lien was to be limited to 
a purchase-money lien, but it occurs to me now that occasion may 
arise where it is necessary for a man to raise money on his ship where 
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he already owns it and has no intention of selling it and the raising 
of that money is necessary in order for him to continue in business. 

Mr. Brown. I think that will be the largest part of the cases. 

Mr. Childblom. And in that case, if there is a priority given to the 
mortgagee's debt, it would apply to that sort of cases, but you would 
not have any price on which to base the valuation ? 

Mr. Brown. But on that ship that 25 per cent of her value is shown 
by the sale and the proceeds in the registry are always there to 
respond to the contract debts of the ship. 

Mr. Chindblom. What sale do you refer to? Do you mean the last 
sale? 

Mr. Brown. I mean the sale in court, by judicial proceedings, be- 
cause a private sale would be no index of the value; that could 
easily be covered up and we would never get through with trying to 
determine what the value was in that case. 

Mr. Childblom. I see what you mean now. 

Mr. Brown. Now, that is the easiest way out of it. And vou must 
get there some time, because the vessel will be sold at some time unless 
the mortgage and claims are paid. 

Now, I realize that we are going to have a fight on this provision. 
This is the part of the bill that I am more deeply interested in than 
in any other part. 

I do not know how familiar you gentlemen are with marine insur- 
ance law, and perhaps I will be carrying coals to Newcastle in telling 
you about it ; but I will give a few examples showing what a difficult 
and complex thin/? it is, and I think I can convince you that a 25 per 
cent reserve for the repair man and other claims, which my friend, 
Mr. Campbell, says is too high, is really too low. 

If I own a ship and Judge Alexander owns a ship and my ship 
damages his in a collision and my ship goes to the bottom and the 
collision is purely and solely thr* fault of my ship, T have no per- 
sonal liability under the limited-liability statutes. My liability is 
ended when my ship ^oqs to the bottom, and I do not have to respond. 

I may have that ?hip insured, however, for full value, say $200,000: 
and I can collect that money and put it in my pocket, and Judge 
Alexander will not get anything. That is the law. Mr. Campbell 
will check me up in these statements that I am making; but the 
facts I give are familiar to all those acquainted with this branch of 
the law. 

Now, take another case: This insurance contract is a private 
contract between whoever takes out the insurance and the insurance 
company ; nobody else has anything to do with it at all. That is a 
further illustration of the same thing. 

If the ship comes into port and is sold on account of salvage serv- 
ices or marine penalties or anything except contract liabilities, such 
as collision risks or anything of that kind, the insurance is a private 
matter between that insurance company and the mortgagee. Of 
couree, if the mortgagee collects that insurance, it goes to paying up 
the mortgage debt pro tanto. But the first thing taken out is the 
collision damages, salvage damages, or any other claim growing 
out of the marine risk : and then we come in after that — ^the material 
men, and, of coui-se, the contract men. That all comes out of the 
proceeds. 
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No account is taken in the distribution of the proceeds of the fact 
that some of these men may get their claims by insurance; they get 
their claims on the vessel just the same; and they keep the insurance 
too. 

Mr. Campbell. I do not subscribe to that. 

Mr. Brown. Oh, yes; say they took out of the registry of the court 
a claim for insurance 

Mr. Campbell (interposing). Did they take their own policy of 
insurance ? 

Mr. Brown. Well, they would insure the vessel against a marine 
risk. 

Mr. Campbell. For instance, the mortgagee would not retain the 
proceeds of the policy of insurance and also collect his mortgage 
out of the funds arising from the sale. 

Mr. Brown. No ; he would collect his claim out of the proceeds in 
the registry. He would collect the insurance, because, of course, the 
underwriters would pay it to him, because he is the mortgagee. He 
can not collect that money twice and retain it, of course; lie has got 
to give the surplus to the mortgagor. 

But the mortgagor could keep that as against anything except a 
pci-sonal liability that he might assume, such as a supply claim. 

But we repair men and supply men have no hooks on that insur- 
ance money : we can not make the mortgagor pay it over to us. If 
he is a bankrupt, his creditors will come in and claim it, and we 
can not attach it, and we will have to divide it up among a whole lot 
of other creditors, general creditoi*s ; and it is no security to us at all. 

Mr. Chindblom. Are marine insurance policies so written that 
none of the liabilities of which you are now speaking and for which 
you are asking a preference ahead of the mortgages are covered by 
the policies ? 

Mr. Brown. No; they are not so written. They take out what 
they insure against and pay it to that man — ^to the mortgagee. Of 
course, the mortgagee's duty, if he has already got the money, is to 
pay the remainder into the registry, but he squares himself first, 
then the distribution is made in the registry, and then, if there is any 
of the money left, it belongs to the mortgagor. We have no hooks oh 
the money. We might get an attachment on the money — ; — 

Mr. Alexander (interposing). I^t me understand this clearly. 
Suppose you furnish supplies for a ship ? 

Mr. Brown. Yes. 

Mr. Alexander. And you have no lien for the supplies? 

Mr. Brown. We have a lien, but it is subordinate to the mortgage. 

Mr. Alexander. Very well; but if you go into an admiralty court, 
where these various liens are ascertained, you will not be paid before 
the excess is paid to the mortgagor after the mortgagee is protected 
by the proceeds of sale, or his insurance ? 

Mr. Brown. Yes, sir. 

Mr. Alexander. That goes to excess of insurance money to the 
mortgagor? 

Mr. Brown. Yes, sir; we might get a deficiency ; but we would not 
get enough out of the registry to pay us. Yet the mortgagor would 
get the surplus paid over to him by the mortgagor, and he would 
keep that money. 
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Mr. Alexander. In other words, this money which the mortgagee 
gets by reason of the insurance does not come from the ship ? 

Mr. Brown. No ; it comes from a personal contract. 

Mr. Alexander. That is the point I wanted to bring out. 

Mr. RowE. While you are upon that question, do not the insurance 
companies very often make repairs, where it is a minor collision or 
other accident! 

Mr. Brown. No; not on merchant vessels; they do on foreign 
vessels, and occasionally on these harbor craft; out that is very 
seldom. 

Mr. Chinblom. Let me finish up a question I began a while ago : 
Does not the mortgagee's clause contain anything which protects the 
mortgagee against other liens ? Is there a mortgagee's clause in the 
policy of insurance? 

Mr. Brown. No ; it is a straight-out policy, to the mortgagor and 
the mortgagee, as their interest may appear. 

Mr. Chinblom. Well, if there are liens that militate against the 
interest of the mortgagee, do you mean the mortgagor can take the 
proceeds of insurance as against the mortgagee ? 

Mr. Brown. No. The policy, of course, covers only what it is 
written to cover, say, salvage, marine or fire perils. Now, if there is 
a lien under any of those things, the insurance company pays the 
mortgage. 

Mr. Chindblom. They pay the mortgage ? 

Mr. Brown. Yes; under the terms of the policy. 

Mr. Chindblom. Then the mortgagee is also protected agairust 
those losses? 

Mr. Brown. Yes; anything that comes from the insurance com- 
pany he gets. Of course, he nas to deduct that from the mortgage 
debt, and the overplus he pays to the mortgagee ; so the problem is^ 
how are we to get out money ? How can the repair men and supply 
men get their money ? 

So, I take it with respect to these Shipping Board vessels-y-and I 
believe that Mr. Campbell has at least some interest in helping the 
(iovernment to get rid of those boats — ^that they are going to make it 
25 per cent ancTTS per cent, the mortgage having a priority on 75 
per cent, that is not a serious risk to them, because the one thing that 
thev risk is the deterioration of the boat, and even then thev will 
have the insurance. 

Mr. Alexander. Let me pursue this inquiry a little further. Sup- 
pose there is a mortgage of $100,000 on a vessel and she is mortgaged 
for $25,000 and is insured by the owner against marine risks, the 
amount of the policy payable to the mortgagor and the mortgagee, as 
their interest may appear, and that vessel has a collision with another 
vessel and is damaged to the amount of $25,000. That is a marine 
risk for which the insurance company is liable, is it not? 

Mr. Brown. Yes, sir. 

Mr. Alexander. And the insurance company pays that insurance 
policy to the mortgagee, and that discharges the mortgage? 

Mr. Brown. Yes, sir. 

Mr. Alexander. Then there is $100,000 subject to your liens, is 
there not ? 

Mr. BnowN. What was the amount of the mortgage? 
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Mr. Alexander. $25,000. 

Mr. Brown. If the amount of the mortgage was $26,000, then that 
cancels the mortgage. 

Mr. Alexander. Then you have got just that mucli more property 
on which to enforce your claim ? 

Mr. Brown. Yes."^ 

Mr. Alexander. In other words, the court would not pay that 
money to the mortgagor and still leave you only 25 per cent of the 
value of that ship on which to enforce your lien ? 

Mr. Brown. J^o. Well, the ship would be worth $100,000 and she 
is damaged $25,000 by a collision? 

Mr. Alexander. Yes; and she is insured against that collision. 

Mr. Brown. Then we will say she will sell for $75,000. Now, that 
money is ^oing into the registry of the court. The insurance under- 
writers will pay the $25,000, the amount of the insurance policy, to 
the mortgagee ; and that would 

Mr. Alexander (interposing). Wipe him out? 

Mr. Brown. Wipe him out; so that any of that money would not 
have to be taken to pay him. 

Mr. Alexander. In other words, would this court have this money 
from the sale paid to the mortgagor before the other liens against 
the ship were paid? 

Mr. Brown. No. You cite a case where it would not apply, but 
that is rather an extraordinary case. 

Mr. Alemander. But the principal is the same. 

Mr. Brown. The principle is the same. But suppose there is a 
surplus after this money is paid to the mortgagee; suppose he gets 
his share out of the proceeds of the registry ; and suppose there is a 
surplus of the insurance money; that money would go to the mort- 
gagor, and yet there might be a deficiency of money in the registry and 
not enough to go around and pay all the contract claims. That is 
nn illustration which will happen more often than the case you 
describe. 

Mr. Campbell. May I ask you a question at this point? 

Mr. Brown. Yes. 

Mr. Campbell. Is this not what would occur in actual practice? 
That if your vessel was damfiged in collision she would go to a repair 
yard, and the underwriters would send their surveyor down to the 
yard and participate in making up specifications for the repairs and 
in receiving the bills? 

Mr. Brown. That is riffht. 

Mr. Campbell. And then the underwriters would pay the owner 
of the vessel direct, or they would make payment to the repair man — 
one or tlie other — would thev not ? 

Mr. Brown. No, they would not pay the repairman direct: they 
would pay the mortgagee. 

Mr. Campbell. Well, I say they would; they would not pay the 
mortgagee directly. 

Mr. Brown. Yes, they would. 

Mr. Campbell. No; your mortgage, if properly drawn, would 
provide that the proceeds of any poRcy of insurance would be ap- 
plied to the payment of the cost of repairs. 

Mr. Brown. Yes; well, the effect of it would be to work out 
that way. 
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Mr. Campbell. Now, the owner of the vessel, together with the 
mortgagee, would apply the proceeds of that policy to the payment 
of the bill. 

Mr. Brown. Yes ; they would see that it was paid. 

Mr- Campbell. So that no question of the distribution of the 
proceeds of the policy, as between the mortgagee and lien creditoi-s 
would arise in case of a partial loss ? 

Mr. Brown. No. 

Mr. Campbell. It would arise only in the case of a total loss 
of the ship ? 

Mr. Brown. Well, I do not know about that. It se^ns to me that 
a case might well arise where, if a vessel was sold — if a vessel is 
never sold, of course^ none of these questions will ever arise because 
all claims will be paid. But suppose a vessel is sold ; there must be 
something to pay these contract claims. 

Mr. Campbell. Well, suppose she is sold, whom would she be 
sold by? 

Mr. Brown. She would be sold by the marshal. 

Mr. Campbell. As the result of what? 

Mr. Brown. As the result of some contract lienor not being paid, 
and wanting to get his money. Now, the ship is sold ; and mere is 
a situation that may well arise, that there may be a surplus 

Mr. Campbell (interposing). But we are speaking of the mort^- 
gee receiving the proceeds of the insurance policy to be applied 
upon his indebtedness. Now, the mortgagee would not, under any 
properly-drawn mortgage, receive any proceeds of an insurance 
pohcy to be applied to the mortgage mdebtedness in the case of a 
partial loss. 

Mr. Brown. No. 

Mr. Campbell. Because those proceeds would have to go to the 
payment of the repair bills. 

Mr. Brown. That is right. 

Mr. Campbell. Now, in the event of a totol loss, the mortgagee 
receives the amount of the policy of insurance, and he applies it to 
the mortgage indebtedness, and to that extent he extinguishes the 
mortgage indebtedness, does he not ? 

Mr. Brown. Yes. 

Mr Campbell. And if your vessel is totally lost, you . are not 
going to have any suit in court at all, are you? 

Mr. Brown. No foreclosure suit, no. 

Mr. Campbell. So that you will not have any suit at all, because 
any claim that you would have had, even if this bill did not become 
law, would have terminated upon the loss of the vessel? 

Mr. Brown. Yes. 

Mr. Campbell. The mortgagor, however, might libel the other vessel 
for collision damages, and he might get a recovery of the value of his 
vessel, and you might have had alien upon that vessel 

Mr. Brown (interposing). And that lien would not apply to that 

claim. 

Mr. Campbell. Your lien would not apply to those funds, would it? 

Mr. Brown. No. 

Mr. Campbell. Those funds would be paid to the owners to be dis- 
tributed to those entitled ? 

Mr. Brown. Yes. 
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Mr. Campbell. And is it not entirely possible that, even in a situa- 
t ion of that kind, your lien for repairs mi^ht apply to that fund? 

Mr. Brown. No; there is no such possibility. 

Mr. Campbell. You say that there is no such possibilitv; but is it 
not entirely probable that in that case the mortgagee would long ago 
have received the proceeds of the policy of insurance and thus extin- 
guished his mortgage indebtedness, and then you could come in under 
the collision litigation ? 

Mr. Brown. Yes; but you see I am only taking care of those cases 
where there is a sale. 

Mr. Campbell. So that I can not follow you in your thought that 
you are going to be damaged. 

Mr. Chindblom. Let me get one thing perfectly clear. You intend 
that this 25 per cent lien to repairmen, etc., should be only upon the 
proceeds of a judicial sale? 

Mr. Brown. Yes; only in cases of vessels sold. That is the only 
tiling that will trouble us. Judge Alexander is entirely right ; those 
cases where there is no sale will not hurt us at all ; but there are cases 
that will hurt us where the vessel is sold ; that is where the trouble 
arises. 

Mr. Campbell. I understood you to say a while ago that when a 
recovery was made under a policy of insurance the mortgagee would 
first apply the proceeds of the policy to the extinguishment of his 
indebtedness, and then some of the money would go into the hands 
of tlie owner of the vessel, the mortgagor, and thus defeat your 
rights? 

Mr. Brown. Yes; that looks perfectly plain to me. We have a 
vessel here, we will say, that is sold under judicial process, and the 
price she brings is paid into court. 

Mr. Campbell. Y es ; paid into court. 

Mr. Brown. Now, here are some people after that money; the 
men who are seeking damages for a collision are watching that pro- 
ceeding; you are watching it, because you have a mortgage lien 

Mr. Alexander (interposing). Well, that has been partially or 
totally satisfied by the insurance ? 

Mr. Brown. Wait a minute. Judge Alexander; I think not. 

Mr. Alexander. In other words, the insurance company would 
apply the amount of the insurance policy first to the payment of the 
damage done to that ship, would it not? 

Mr. Campbell. If the ship was only partially damaged, yes; but 
it would ffo to the repair of the vessel, not to extinguishing the mort- 
gage indebtedness. 

Mr. Alexander. But that would extinguish his debt to that extent, 
would it not? In other words, if it is applied to repairs on the vessel, 
that increases the property out of which he can get his debt pro 
tan to, does it not? 

Mr. Campbell. Yes ; but I say that there can be no case in practice 
where the proceeds of insurance would be actually applied to the 
payment of the mortgage indebtedness, except in a case of total loss, 
and where there is a total loss you can not have a judicial sale, be- 
cause the vessel will be at the bottom of the sea. 

Mr. Chindblom. I suggest that we let Mr. Brown state his whole 
case. 
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Mr. Brown. This is where I think the crux of the matter lies : The 
mortgagee does not have to go to the insurance company in the first 
instance and get his insurance monev, and then go to the registry of 
the court ana get his deficiency. He goes to the court and gets the 
whole amount of his mortgage debt in the first place and takes it 
if he has got a prior lien, and then he can get that insurance money 
to cover any deficiency; and the balance he will pay to the mort- 
gagor. 

Now, that is the situation which actually does arise in practice, 
and for which I am seeking a remedy. 

Mr. Campbell. For what reason does he get the insurance money? 
There must be a loss of some sort, or he would not get it. 

Mr. Brown. He has got insurance to cover his loss by collision— or 
his damages. He has not got any monev from the insurance com- 
pany yet; he gets it from the registry: when he does get it from the 
registry, and fliere is a deficiency, he tlien goes to the insurance com- 
pany and gets it there. In fact, he can collect the whole amount of 
the loss, and the balance he will pay to the mortgagee. 

This all seems very simple to me. We want your mortgagee to be 
protected, Mr. Campbell, and we want to give him a ^ood lien. Cer- 
tainly, he has a right to whatever is given to him m the proceeds 
of the sale in the registry. And he also has his insurance. 

Now, we have not got that ; we have only what we can get out of 
the registry ; we have not got the insurance. 

And our proposal is to give that mortgagee 75 per cent of the fund 
in the registry on a sale of the vessel. We ask only 25 per cent for 
the contract claims. We do not ask 50 per cent for each, although 
that would be the ordinary, honest, f air-aealing way. 

So that the mortgagee will get 50 per cent more than we do, and 
has his insurance besides. 

And we come before this committee and ask for 25 per ceiit of the 
value of the vessel. And that does not all go to the material men, 
or the supply men ; it goes to every contract claim that is not covered, 
and can not be covered, by insurance. And that 25 per cent to the 
contract claims must be given if you are going to give our American 
ships any credit or any standing at all in the ports of the world \ if 
they are to have any reputation for honest dealing and for paying 
their debts. 

In actual practice, I think the way this would work out would be 
this : 

Now, the ordinary lawyer can not go into all these intricacies of 
marine insurance. It is an exceedinrfy difiicult problem ; we are all 
stumped sometimes — in fact, very often. And they will not go into 
it. 

They are going to do like they did with those western mortgage 
loans years ago, but you will have to allow more interest. They 
will lend money on the ships, and they will lose money once in a 
while; but the larger interests rates they will get will make up for 
that, and they will issue debentures secured by the whole lot of these 
mortgages, just like the western farm debentures, and they, will sell 
those debentures in the East at 6 per cent interest, guaranteed by the 
loaning company, and they will dispose of them in that way. 

And I think that you will find that the percentage I have named 
here — ^25 per cent — ^for the contract claims will have to be increased. 
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But surely we will have to be allowed something out of the value of 
the ship, m order that the American ships may be square and honest 
in their dealings with the world, and so that they will not have to 
send these ships out to the ports of the world in a condition wher^ 
claims for repairs and supplies, not beng covered by insurance, 
will be liable to be swept out of existence by a prior mortgage, which 
will cover everything on the board and also the insurance. 

Now, that is the serious and important feature of this bill, if you 
are gong to make it a success. 

Mr. !^WB. Would you make your 25 per cent a preference claim, 
or would you make it come in along with the mortgage to the extent 
of that 25 per cent? 

Mr. Brown. No ; I think I would make it a preference, because 25 
per cent would not be a hardship on the mortgagee at all. You 
see the annual cost of overhauling a ship — ^and she has to be over- 
hauled every year — and painting her tail shaft, and so on. would run 
about 12^ per cent. And the cost of all of that-— the lien tor it would 
be subordinated to the mortgage 

Mr. Chikdblom (interposing). Let me interrupt you. Did I 
understand you correctly to say that the annual repairs would amount 
to about 12^ per cent? 

Mr. Brown. About 12^ per cent on a steamship that is regularly 
plying. And under this bill you would have everybody who lend^ 
money to a ship put in that class, with the selection of the master 
of the ship made by him or approved bj^ him ; and that will be an 
additional protection to the mortgagee, because he will keep a care- 
ful check of these liens for repairs and supplies, and will protect 
the interest of the mortgagee and will not let them be extravagant. 
So that the mortgagee has all these securities which we have not. 
He has the master 

Mr. Campbell (interposing). Do you not know, as a matter of 
fact, that to-day the master does not control the bills that the ship 
incurs? 

Mr. Brown. He does in foreign ports. 

Mr. Campbell. This bill does not affect the situation in forei^ 
ports. In American ports the owners are in constant telegraphic 
communication with the agents and with the ship. 

Mr. Brown. You are quite right about the home ports. 

Mr. Campbei-l. This bill does not change the conditions in foreign 
ports at all. 

Mr. Brown. Well, we do not want these ships going out and in- 
juring the credit and the reputation of American vessels in England 
and other foreign coimtries. 

Mr. Campbell. You can not do it under the bill in England. 

Mr. Brown. We do not want you to do it in England. We want 
the captain to control. But you are speaking of the home port. 
New xork, we will say, is the home port. They do not Iook to 
• the master for the supplies there; he has nothing to do with that. 
But if the vessel goes over to San Francisco, he does. This is really 
a cost and expense of the ships that should be taken care of by the 
freights, and the mortgagee ought to have no riglit to them, because 
he Imows that they have to be incurred every year; and he has got 
the freights as security, and he has ^ot the master, and he has 75 
per cent of the proceeds of sale, and then he has the insurance. 
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Now, that is a compromise that I think ought not to be diininisheil 
here, Air. Chairman, if you are going to give these ships anj- ( redit 
at all in the ports of the world. 

That is all I have to say on that subject. 

Mr. Campbell. You also suggested something al)out the amount 
of interest? 

Mr. Browx. Well, I am going to take up your proposition next 
TiS to whether that should be put in the bill. Of course, it will not 
nuike nuich difference to our company, because our company knows 
how to do this business and is not going to get left anyhow; you 
may rest assured of that. But you have got to look after those 
repair yards that have not such an efficient executive force in thoir 
omce. 

Mr. CuiNDBLOM. Well, 1 suppose the large companies will ^ell 
' bonds covering practically all of their assets, and they will not 
be very much concerned about the individual ships, will they? 

Mr. Brown. Do you mean those mortgage companies I spoke of t 

Mr. Chindblom. Yes. 

Mr. Brown. No; they will simply issue these debentui-e bon(l> 
that I spoke of at a low rate of interest, and they will take the 
difference in interest as their profit. 

Mr. Chindblom. And a company having a large number of ships 
can stand an occasional loss, which will l^ small as compared with 
their total receipts? 

Mr. Brown. Yes. 

Mr. Chindblom. And what we have to do is to pi'ovide for the 
small owner ? • 

Mr. Brown. Yes. 

Now, take this provision which I have asked you gentlemen to 
extend for the protection of the credit of American shifjs and the 
security of contract claims for repairs and supplies against them, 
whether it is 25 per cent, or 30, or 40 per cent, of the value of the 
ship — Mr. Campbell's theory is that it does not make any diffei-ence 
whether that is provided in the bill w^hich you pass or in the mort- 
gage itself. 

But it does make a difference. As I say, with the Morse Drv 
Dock Co., with which I am connected, it will not make any dif- 
ference. Every lawyer draws a mortgage differently, and we will 
have to look at the mortgage. But that will not hurt. us. But you 
take the ordinary material man, and he does not want to go to a 
lawyer every time he sells a few tons of coal or other supplies to a 
ship. . 

And I can not see any reason for not putting this protection for 
the contract lienor into the law. 

I believe the suggestion was made by Mr. Rowe, that you can not 
provide in the bill that there is such a percentage of value there that 
IS going to be subject to contract debts that the mortgage will be 
subordinate to. But I think that is just what you ought to do, so 
that there will not be any misunderstanding aboiit it, and so that no 
lawyer can camouflage it so that it looks all right when it is not all 
right. It should be put in the bill squarely, that 25 per cent of the 
value is going to be there to respond to these debts that are so plainly 
secured. And then these repair yards and supply men will not have 
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to look that up in the mortgage every time. Simply as a matter of 
fair and honest dealing, that should be put in the bill. 

Mr. Alexander. TViU you prepare an amendment covering that 
point that you are making for the consideration of the committee ? 

Mr. Brown. Yes; I will be glad to do so. 

Mr. Alkxander. You can frame an amendment embodying your 
idea and submit it to the conunittee for consideration. 

Mr. Brown. Yes; I would have prepared it last night, but I did 
not know whether it would be acceptable or not. 

The Chairman. Well, it might prove to be acceptable, or unac- 
ceptable ; we will not know as to that until we have your idea before 
us in concrete shape and have considered it. But if you will pre- 
pare a proposed amendment in what you consider proper language, 
the committee will consider it. 

Mr. Brown. Yes ; I will do so, Mr. Chairman. * 

(The following memorandum of suggestions was subsequently sub- 
mitted by Mr. Brown:) 

SfOGESTIONS OF PIERRE M. BROWN, 17 BATTERY PLACE, NEW YORK CITY. 

1. Provide that 2.5 per cent of the vessers value shall be a fund to respond to 
the liens now subordinated to the mortgage. 

This 25 per cent is too high if we look only to the repairman, but this must 
cover Hens for supplies, cargo claims, breach of charter, and all other con- 
tract claims. We ought to re8er>'e, first, ample security for the mortgage, and we 
think 75 per cent plus the insurance is ample, and the entire balance, or at least 
25 per cent, ought to be a fund applicable for the vessel to obtain credit and 
give her honest standing. 

2. Insert this in the bill as follows: 

Page 9, line 11, Insert after "act" the following: "Except as hereinafter 
provided." 

Same page and line strike out balance of section and insert : " If the vessel 
be sold under foreclosure of the mortgage, the sale shall be free of all liens and 
the purchaser shall acquire title against the world. The proceeds of the sale 
shall be applied to the payment of liens and claims provided and allowed in the 
foreclosure action in the following order : 

"First Salvage. 

" Second. Seamen's wages and stevedores wages unless employed by an 
independent contractor. 

•• Third. Maritime liens, exclusive of liens arising out of or created by any 
contract or possession the priority of which over a mortgage is not disturbed by 
this act. Same to be paid in the order and priority as now provided by law. 

" Fourth. Twenty-five per cent of the total proceeds of sale, except seamen's 
wages to the payment of Hens arising out of or created by any contract or pos- 
.sesRi(m in the order and priority as now provided by law, not over six months 
old 

" Fifth. The balance to the mortgages upon the vessel in the order of their 
time of record and notation upon the ship's certificate of registry. (Note: This, 
it will be seen, gives priority to the mortgage only as to claims the latter can 
cover by repairs and supplies over Insurance). 

" If before a vessel be sold In any action to foreclose a mortgage thereon 
a lllH*l In admiralty be flleil to enforce any maritime lien, such proceedings 
shall superse<le any actions to foreclose such mortgage. In siuli c»s<» niiy mort- 
gage upon the vessel shall come Immediately due and the proceeds of sale 
shall be distributed in the same manner as provided In the case of a mort- 
gage foreclosure." 

3. Page 2, line 13 add " The Interest reserved in said mortgage or any ac- 
companying bond or other obligation may be at the rate the parties thereto 
agree upon." 

4. Page 1, line 3 strike out " on " and Insert " upon the whole of," and als4) 
strike out "or part or share of any vessel." 

5. Page 8, strike out lines 10 to 18. Note this is covered by suggestion 
"2." 

6. Page 10, line 18 strike out " foreclosure." 
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Mr. Broavx (continuing). Now I have finished with that first 
point, which I consider a most important thing for the interest of 
the bill. 

I am now coming to the question of interest under the mortgage. 
This may seem like throwing cold wa;ter on the whole bill, but I 
feel that I must tell you this : You will have pulled away one little 
obstruction to the successful working of the bill in making the 
amendment I suggested on account of these material claims. But 
you will never get any banker to put any money up on these ships 
any more than he did before. And I venture to malce this assertion 
without any doubt — ^that it is all right to say that the Equitable 
Trust Co. and the Guaranty Trust Co., and those large institutions, 
will advance money on freights. That is an easy proposition; the 
goods are or will be on board, and you can get at them even if the 
ship never casts off the dock; and it is a cinch that you can get your 
money back without trouble. That is one proposition. 

But when you come to a straight-out loan or money on a ship, like 
you would lend it on a house, that is a different proposition. Be- 
cause this is the condition : There is no man that can draw a mort- 
gage and no legislation that will ever enable a mortgage to be 
drawn that will be as good on a ship as a mortgage drawn on a 
house would be. 

You have got the question of insurance to consider. We once tried 
to sell a boat, and I racked my brains to get every form of insurance 
known to the law on that boat and I did not get it all. You can get 
firo insurance and marine insurance, and you can get Lloyd's, and 
now you can get other kinds. And those cover a lot of things. But 
they are all specific, and there are a lot of things that they do not 
cover. There have been many vessels lost that would not be covered 
by any of them and could not be covered by them. 

Now, it is well known that capital is very timid. There is nothing 
so timid as a million dollars, except another million dollars. Capital 
is always timid; but still a man that knows something about the 
business will not lose very much. You can cover most oi your losses 
on your ships by insurance, and the risk will not be very great. 

But here is the real trouble and the reason why they will not lend 
on ships : You take land policies of insurance on buildings and there 
is never any trouble ; we never hear about a man setting fire to his 
own building. 

But in every marine policy they have warranties — and they are 
the life of a marine policy. Even a canal boat — ^they have marine 
policies with warranties. And even though any loss which may 
subsequently accrue to the vessel did not originate by a violation of 
any of those warranties, nevertheless that policy will be void if a 
warranty has been violated. In every case of a policy of insurance 
you have a great variety of warranties ; and when any one warranty 
is violated, even though the mortgagee may know nothing about it 
at all, it will cancel that policy. Now, I venture to say that that is 
done everv week, if not everj- day, for violation of warranties. 

The policy of the best companies lias been not to avoid the policy 
for a violation that caused no injury. They will pay the loss even 
though the warranty has been broken, except where the affair looks 
a little shady or where the breach caused actual loss; but where it is 
a niere academic proposition they will not cancel the policy. 
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Mr. Chindblom. But do the policies provide that a breach of the 
warranties in the policy alone, without regard to any loss, avoids 
the policy ? 

Mr. Brown. No; the policy does not; but the law does say that it 
avoids the policy, even though it did not have anything to do with 
tiie loss. 

Mr. KowE. Do the courts enforce it that way t 

Mr. Brown. Yes. 

Mr. Alexander. Yes; and the policies of various fire insurance 
companies, such as the Phoenix and other companies of that charac- 
ter, had so many warranties in them that when there was a loss they 
never paid them. 

Mr. Brown. Yes. A circuit judge in Iowa said that if the con- 
tentions of these insurance companies were sustained every function 
that they would perform would be ultra vires. [Laughter.] 

Mr. Ajlexander. Yes ; that would be true. 

Mr. Brown. And there is the condition that we are facing. It is 
not encouraging to you gentlemen in trying to frame a law. I am 
not a mortgagee myself; but if anybody has anything to say to the 
contrary, I would like to hear them. And that is a very serious 
condition that will influence an investor not to lend on vessels. 

Mr. Chindblom. Does an insurance company remain in good 
standing with the trade — the merchant marine business and opera- 
tors — -which insist upon the strict enforcement of those warranties to 
the " last pound of flesh " ? 

Mr. Brown. Well, they do not stand on this harsh rule of the 
law. If the warranty did not have anything to do with the loss, 
they would pay the policy, unless there is a strong suspicion. 

Mr. Campbell. Unless there is suspicion of fraud. 

Mr. Brown. Yes. But they pay their premiums on the theory 
that these warranties are going to be kept up. 

Mr. Alexander. They use the warranties to protect themselves 
under the law ? 

Mr. Brown. Yes; they have got to do business that way. But 
that would be a very serious objection to making these loans. 

Mr. Campbell. As I understand, your point is this, that you think, 
because of those conditions, bankers are going to hesitate to put 
their money into vessel mortgages, no matter wnat bill is passed t 

Mr. Brown. Yes. 

Mr. Campbell. That is simply a condition that exists that makes 
vessel securities not as good as a land security ? 

Mr. Campbell. Yes ; and I will see if I can point out the remedy. 
But I have one other thing to suggest first : 

You have got to take into consideration the foreign liens; you can 
not get out of that. You can pass all the laws you want to ; but the 
man over there is not going to give supplies or anything to that ship 
unless he is satisfied. In some of those ports in Cuba and South 
America they will take the shirt off your back. 

And every foreign port enforces the maritime law. Now, you 
would not only be departing from maritime law in this bill, but from 
the policy that has existed since the foundation of the Government. 
We do not have an admiralty law like they do in En^and ; we took 
that in the colonies here from the law of continental Europe, which 
does recognize these maritime liens. 
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Now, that seems like a very serious thing, but it is not where the 
owner puts his master on board. But if a man has a million dollars 
invested, it is a serious thing. 

Now, in the Scandinavian countries, in Sweden and Norway, it 
has been said that they eat, sleep, and talk ships. In England, there 
is an enormous amount of surplus capital; they have not room in 
England to invest it all, and that is the reason they have gone to the 
four corners of the earth. Shipping is one of the most prominent 
industries of England. For two reasons they have to invest in lo&ns 
on ships, even at a risk: The first is the great amount of shipping 
interests and the small field for investment, and the second is because 
rates of interest are lower in England than in our country, and al^rays 
have been. 

Now, you never are going to get men to put their money out on 
vessels at 5 or 6 per cent interest, when they can get right in this 
country all sorts of opportunities to invest at 5 or 6 per cent, -with 
much less risk. You have got to increase the rate of interest on 
these vessel loans, and you ought to do it. It is only fair to do that ; 
and this company that will undoubtedly be formed to finance those 
loans — ^it is only fair to them that they should have it. If they can 
get 6 or 6 per cent on a gilt-edgred investment right under their eyes, 
it is only fair that they should be allowed to get more when they 
make loans on vessels. There is no doubt that Congress, under the 
commerce clause, has a right to regulate this matter, and they can 
at the same time say that on the back of a bottomry bond it shall be 
subject to the agreement of the parties, according to the market 
rate 

Mr. RowE (interposing). Just a moment. That is a very vital 
subject, because I think your argument is unanswerable, when we 
take into consideration the present money market. For instance, 
our railroad bonds net somewhere between 5.20 and 5.70 per cent, 
the first-mortgage bonds, and anybody can put money on first mort- 
gage on real estate at 5^ and perhaps 6 per cent. 

Mr. Brown. Yes. 

Mr. RowE. Your idea is that these vessel bonds, in order to be 
attractive, as I understand it, have to be of the nature of a bond 
issued against many mortgages which the company holds, of the 
nature of a debenture bond and the mortgage would cover 20 to 30 
ships? 

Mr. Brown. I think so. 

Mr. RowE. And the bonds issued against those mortgages would 
be guaranteed by the issuing company, and then they will net 5 or 
6 per cent to the purchaser? 

Mr. Brown. Surely. 

Mr. RowE. And your theory is that we should in this bill permit 
the rate of interest on the vessel mortgages to be fixed by the parties 
themselves without any limitation ? 

Mr. Brown. Yes. The money ought to be loaned for what it is 
worth ; there is competition enough nowadays. 

Mr. Ro\^t:. Well, the usury laws do not interfere with business in 
many of our States where ship companies are incorporated. For 
instance, in a number of them usury can not be set up by a cor- 
poration. 
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Mr. Brown. We can not in New York. 

Mr. RowE. So that that would not be such a serious obstacle. 1 
think your objection that investors would not put up the money 
l>ecause of the usury laws mi^ht not prove so serious. 

Mr. Brown. We never in Heaven's name are going to get men to 
put money into these mortgages at 5 or 6 per cent. 

Mr. Campbell. What is the usual rate of interest allowed in New 
York? 

Mr. Brown. Six percent by contract, except loans for over $5,000, 
secured by collateral, and then you can get any rate. 

Mr. Alexander, i ou can not contract for more than 6 per cent ? 

Mr. Brown. No; you forfeit principal and interest if you do. 

Mr. Hardt. What was that about $5,000 ? 

Mr. Brown. For loans of over $6,000, secui'ed by collateral, you 
can charge any rate. 

Mr. Chindblom. If you have an opinion on the question, or wish 
to state your opinion, what at the present time would be the market 
rate for a mortgage of this kind? 

Mr. Brown. 1 should think 8 per cent. I would not lend any 
money on this property, or advise any one to do it. But if we were 
loaning money on this class of property in a large number of cases, 
like a Dig financial institution, we could do it and make money at 
it; but we would not do it in an isolated loan. 

Now, I do not care much about that, so far as I am concerned. 
What we are all trying to do here is to get a good bill. 

Mr. Campbell. Specifically, would you suggest a provision in this 
bill that would relieve ship mortgages from the application of the 
usury laws? 

Mr. Brown. Yes; I think that would be a good way to word it, 
and stop right there. 

Mr. RowE. What would be the effect of that? For instance, take 
a corporation organized in the State of New York. Can Coujgress 
change the law of the State of New York ; or, in other words, if we 
put in this bill a clause permitting a higher rate of interest than the 
State of New York allows, does that affect the laws of the State? 

Mr. Brown. Yes. 

Mr. RowE. As between a ship company incorporated in that State 
and a private citizen of the State of New York, wquld it in that 
case change it? 

Mr. Brown. Yes, I think it would. The Constitution gives the 
Federal courts jurisdiction in all cases of maritime and admiralty 
jurisdiction. You can not change the jurisdiction of the admiralty 
courts, but you have the right to regulate commerce between the 
States and with foreign nations. Now, when anything conies with- 
in that, you have the right to do it. 

Now, this is a bottomry bond, in which you have a right to do 
anything. People do not know anything about bottomry tK)nds, and 
they look on them with suspicion. But this is an instrumentality of 
commerce, and of courjse Congress has a right to say that a mortgage 
on it shall bear any rate of interest it pleases, or be in any particular 
form it pleases. 
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You take the case of the Ocecma; and of course, the Oceana they 
never had a lien for supplies; it was not a maritime lien, but they 
made it a maritime lien. A mortgage is not a maritime contract. 

That is where Mr. Campbell's bill is very carefully drawn ; tliat 
provision about not foreclosing in admiralty is very wise. I do not 
think you can do it, because C!ongress can not make something a 
maritime lien that is not one. You can not make a dentist's bill 
against a passenger on a ship a lien on the ship by any act of Con- 
gress, and you can not make it enforceable bv libel. 

But under the commerce, you have the rignt to say that the mort- 
gage is created under the national act, and just like we used to sue, 
under the national bankruptcy act, in the Federal courts, irrespec- 
tive of the amount, because it was created under the national act- 
So we could sue in a Federal court, and they could make it fallo^w 
any form of judicial proceedings so long as the parties are given 
a hearing in the enforcement of the mortgage — and that is ^why 
Mr. Campbell has put this provision about jurisdiction in in this 
way. You have got to give them notice, etc., and then any form 
of proceeding will suflSce. 

We are getting somewhat off the subject. But with regard to in- 
terest, I think if you do not insert some such provision as I have 
suggested, this bill will be abortive. And instead of fixing one rate 
of interest, I think it ought to be left to the current market rates; 
you know they get more interest out West than we do in the East. 

I have nothing else to offer, unless there are some questions. 

Mr. Hardy. Mr. Brown, let me see if I have the substance of 
your two propositions : 

First, you think that 25 per cent of the value of the vessel ought 
to be suBject to contract agreements notwithstanding the loan? 

Mr. Brown. Yes. 

Mr. Hardy. And, second, that the rate of interest ought to be leffe 
to be agreed upon between the parties ? 

Mr. Brown. And, third, that that 25 per cent ought to be expressed 
in this bill, and not left to be covered by the terms of the mortgage. 

Mr. Hardy. Yes; I understand; expressed in the bill, so that a 
vessel on its voyage would have a lieuable asset of 25 per cent of its 
value ? 

Mr. Brown. Yes; exactly. 

Mr. Chindblom. Well, that value would be the proceeds of a 
judicial sale? 

Mr. Brown. The proceeds of a judicial sale; it would never 
arise in any other way. 

Mr. Alexander. And that 25 per cent of the value would be fixed 
in a sale of the ship made in chancery proceedings? 

Mr. Brown. Well, it would be in judicial proceedings; it would, 
perhaps, be in admiralty. 

Mr. Chairman, I am sorry to have taken up so much of the time 
of the committee. 

The Chairman. We were glad to hear you. Who is the next 
witness? 

Mr. Croweli/. Mr. Chairman, may I say a few words? 

The Chairman. Yes; please state your full name and whom you 
represent. 
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STATElIEirr OF UB. J. D. CEOWELL, ATTORNEY AT LAW, 24 
BBOAD STREET, NEW TORE CITY, REPRESENTING TODD SHIP- 
YARDS CORPORATION. 

Mr. Crowell. My name is J. D. Crowell ; attorney at law ; address, 
^24 Broad Street, N&w York City; I appear on behalf of the Todd 
Shipyards Corporation. 

As you gentlemen are probably aware, the company which Mr. . 
Brown represents — ^the Morse Dry Dock Co. — and the Todd Ship- 
yards Corporation, have two of the three largest ship repair yards 
in New York. They als6 have two large repair yards on the Pacific 
"Coast. 

I want to say, in general, that we are unalterably opposed to the 
^neral principles of this bill, as trying to upset what has been the 
law and custom for many years. 

Now, I personally heartily indorse Mr. Brown's three sugges- 
tions. I think if this measure is designed to help out the mortgage 
holder, it should not cut off the repair man and the supply man 
with a very subordinate lien. 

If this bill becomes effective, the first application it will have will 
be on the sale of these Shipping Board vessels. To us, looking at it 
from the outside, it would seem as if this bill was designed in the 
first instance to assist the Shipping Board in the sale of its tonnage. 
If that is so, why not at this time limit the scope of the bill to ves- 
^s in which the United States will hold a mortgage interest, rather 
than extend it to all the veSvSels under our flag? I have that to sug- 
gest.. 

There is one vital point which the other speakers have not covered 
and which has occurred to me this morning while sitting here. A 
vessel is libeled in admiralty for an admitted maritime lien, such as 
a ship chandler's bill or a towage claim. She is seized by the mar- 
shal, and thereby comes into the possession of the court. The owner 
and the mortgage holder, we will assume, are in dispute, and no bond 
is given. They do nothing, and the court says, "We will order a 
sale." The vessel is put at marshal's sale, to be sold to satisfy the 
claim of this ship chandler or towboat man; but when the sale is 
advertised, the vessel having been mortgaged, she has to be sold sub- 
ject to that mortgage. 

Is that right, Mr. Campbell ? 

Mr. Campbell. Yes. 

Mr, Crowell. In other words, we have- the same situation that we 
have to-day when a sale of a vessel is made by a sheriff. The sheriff, 
under State court practice, can not sell a vessel free and clear of all 
liens and claims, and therefore can not give good title against all the 
world. At a marshal's sale the purchaser gets absolutely free and 
clear and good title ; he does not have to worry about any mortgage 
holder or anybody else. 

With that provision in the bill, you have an absolute bar against 
getting a good price at a sale. For instance, what is this towboat 
man or material man to do in the event that this vessel is put up 
for sale? She has a $50,000 mortgage; his bill may be $2,600. To 
protect himself, he has got to bid $52,500. 

Mr. Campbell. Not at all ; because he sells subject to the mortgage. 
He pays $2,500. 
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Mr. Crowell. And then run the boat himself with the mort^^a^e 
on it? 

Mr. Campbell. Suppose there was no mortgage at all; would he 
buy the vessel? 
Mr. Crowell. The market would control. 

Mr. Alexander. Suppose he could buy it for $2,500; what would 
he do with it ? 

Mr. Crowell. He would either have to run it and work out his 
bill, and sell it. 

Mr. Alexander. Well, it would be the same situation in either in- 
stance, except that in one instance he would sell it more readily than 
in another. 

Mr. Crowell. Now let us look at this situation: Everyone of us 
believes that the market for ships is going to drop ; nobody believe.- 
the prices will stay where they are. Somebody has got to pay the 
mortgages on these vessels, and, of course, if the vessel is effectively 
operated, the mortgage will be gradually written down. 

But suppose instead of having one mortgage on a ship we have two. 
We will have second mortgages on ships the same as on houses ; there 
is no doubt about that. And suppose she is mortgaged practically 
to her full value, or near it. Those mortgages are m existence after 
she is sold; you have the amount of both those mortgages. Now, if 
those prior mortgages are both on her, where does the material man 
come in? 

Mr. Campbell. He does not have to come in, because he does not 
have to advance anything; he is immediately advised by the ship's 
papers of that condition. 

Mr. Alexander. You say the second mortgage would be prior to 
the lien of the material man? 

Mr. CuowELL. Yes, if it was put on prior to the lien of the material 
man. Now, if you strike out that provision of the bill, that the 
vessel has to be sold subject to the mortga^, I think that would 
be very helpful, for this reason : That then the marslial at marshal's 
sale would do just what he does now ; he would give at the sale a 
clear title against all the world, not subject to any mortgage, or 
anything else, and the fund would come into the registry of the 
court; whereas under your bill as it is now drawn, without Mr. 
Brown's amendment, the mortgagee would be the fii-st man to fi?et 

his monev 

Mr. Hardy (interposing). Well, the change that you pi-opost* 
would destroy any usefulness of this bill, would it not ? 

Mr. Crowell. I do not see that, because the bill as now drawn 
establishes an absolutely first lien for the mortgage holder. 

Mr. Hardy. Well, what is a fii'st good lien good for, if it cam 
be sold without being subject to his lien? 

Mr. Croweli^ Well, this would give him practically a lien, in 
the order of priority in paying the money out from the registry 
of the court 

Mr. Hardy. Then the man would be in the same position as if 
he had a first lien on the proceeds of the vessel and the mortgages 
amounted to more than the value of the ship— your supplj- man 
would be in the same shape; he would get nothing out of the pro- 
ceeds. 
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Mr. Crowelu Except that he could do as was done in the case 
of the '^Oceania." He could either operate or sell it and thereby 
recoup himself. 

Mr. Hardy. But he would have to pay the mortgage indebtedness? 
Mr. Crowell. Yes; but why by this provision force the material 
man to fii-st bid uj) the amount of the mortgage and then go above 
it in order to get title? 

Mr. Alexander. What would be the objection to a sale subject 
to the mortgage? That would simply exchange the equity of the 
owner for that of the material man; the material man would tlien 
bo'ome the owner of the vessel, subject to the mortgage. 
Mr. Hardv. It would put him in the place of the owner. 
Mr. Alexander. Yes, he would be put in the owner's place. 
Mr. Hardv. In other words, he could acquire all the rights of 
tlie owner: he could run or sell the ship and get his money back, 
unle>s the mortgagee foreclosed and took it away from him. That 
would make his claim safe. Now, under Mr. Brown's proposition, 
if it was sold with the knowledge that the purchaser would get a 
clear title, you would still get nothing except 25 per cent ox the 
proceeds. 

Mr. Crowell. If the vessel sold for enough, of course the material 
men would first have the 25 per cent distrmuted among them in the 
order of their priority; and the mortgagee would come in next and 
get his money; and if there was any residue, the material men would 
iret anv defi iencv there might be, and the owner would come in at 
the end. 

Mr. Alexaxdek. As I understand you, under the bill, as drawn, 
il* the mortgage is foreclosed, the material man, in order to protect 
himself, must bid up the amount of the mortgage ? 

Mr. (\\MPBELL. On a sale under foreclosure of the mortgage \\< 
would have to do that; j^es, sir. 
May I ask you a question, Mr. Crowell ? 

Mr. Crowell. May I say this first: That if there is a very large 
mortgage on a vessel, and perhaps a second mortgage, the material 
man would have to bid up above the amount of the mortgage before 
he can hope to get the vessel and thereby recoup himself. I think 
that would mean that you are putting a very severe burden on th* 
material man. 
Mr. Wright. Where does the crew come in ? 

Mr. Croweu* They would come in fii'st under the bill as it is 
drawn. 

Mr. Campbell. In fact, is not the material man in a better position 
under this bill than what you indicate? If you are going to give the 
mortgage priority over repair liens, then, if you sell the vessel under 
material hens, the sale is made subject to the mortgage. All that will 
be sold will be the equity in the ship over and above the mortgage 
and the material man, if he buys the vessel in, will only pay for what- 
ever value that vessel will have in the market. And in your case il 
would be $2,500 if the vessel was worth $52,000. Now, if that sale 
was to be made free and clear of the mortgage and the mortgagee wa? 
to look to the proceeds of the sale in the order of his priority, theL* 
every material man, in order to protect himself, would have to be in 
a position not to put up $2,500, but to be in a position to put up 
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$52,500; and if he did not do it, he would be unprotected, because 
the mortgage would absorb all the money going into the registry of 
the court. So it seems to me, and that is my thought in drawing it, 
if there is an equity of the ship over and above the mortgage which 
will protect the material man^s lien, by making the sale subject to 
the mortgage the material man will be better protected, because he 
would not have to put up so much money ? 

Mr. Crowell. i ou have assumed in drawing the bill that the 
amount of the mortgage is also going to be less than the market value 
of the ship. 

Mr. Campbell. That is true. 

Mr. Croweuu In case it is not, then the point is going to arise 
that bv this bill you are not going to get a free and untrammeled 
sale of the vessel, because you are going to have the first mortgage 
and a second mortgage on top of that and no equity ; and anybodv 
who buys subject to those mortgages will have to take a gambler^s 
chance and will probably be paymg more for the boat than it is 
worth. In other words, you would make the vessel impass^; you 
could not sell the boat. 

Mr. Campbell. That brings you back to Judge Alexander's state- 
ment that the man furnishing the supplies would not have to do it; 
would not have to take that chance, because he is doing it with notice 
of the fact the vessel is mortgaged up to the hilt. 

Mr. Crowell. All right, then, leave it to the supply man entirely. 
Take your two mortgages on the boat and foreclose them, and then 
we are back to the same place we are now. In other words, the vessel 
will be sold in theniarket, and then I assume the court would have 
the proceeds distributed in their order; and with this step, as you 
have drawn it now, we are about to get back to the same situation 
you have so frequently on our sheriffs^sales. I feel that strongly. 

Mr. Hardy. Let me ask you a practical question. When your 
vessel is mortgaged up to the hilt the papers on the vessel show 
the amount of the mortgage, do they not? You are a supply man 
and you are called upon to supply $2,500 worth of goods for the 
operation of the ship, that are absolutely necessary. You are going 
to look to see if that vessel is mortgaged oy a prior lien encumbrance 
above what you think its market value would be, and can not you 
say to the man, "I won't furnish you anything unless you get a 
waiver in my favor of these mortgage claims? " 

Mr. Crowell. I assume that is the kind of business practice that 
will result. 

Mr. Hardy. Suppose you got that waiver, then would you be 
affected by this law? 

Mr. Crowell. I would not be hurt by the law then. 

Mr. Hardy. And wouldn't you do that in every case ? 

Mr. Crowell. No ; not in every case. 

Mr. Hardy. The position you take seems to be this, that the repair 
man, the supply man, and every other claim should come ahead of 
the mortgagee? 

Mr. Crowell, Personally, I do not believe that the law should be 
changed. 

Mr. Hardy. If that were the case, would it not leave the shipping 
interests subject to the honesty of the operator to beat him, simply 
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by his rascally methods, by doing away with the security of the 
mortgage on that vessel t 

Mr. Cboweu«. That, unfortunately, has been the case in times 
past. 

Mr. Hardy. In other words, the fellow sets hold of the vessel 
ahead of the mortgagee, and he immediately oegins to contract obli- 
gations that take precedence over the mortgagee. 

Mr. Croweix. i es ; but that might very well occur under this bill, 
as Mr. Campbell will point out, as the bill does not and, as far as I 
can see, can not protect a heavy claim that might arise under a 
charter party. 

Mr. AxiBXANDER. If the business of the world had to be done on a 
sure-shot principle like thev want their business done, it would lock 
the wheels of commerce. T^he business of the world is done on faith, 
but they do not want to be charged with any diligence whatever in 
making a contract, but just to get some fool lellow to dock his vessel 
in their dock and make a survey, and they can charge any old price 
for the repairs, and he is helpless. I think they ought to be required 
to do business on the same principle as any other prudent business 
man will do business; and, if the ship is not worth the repairs, then 
they don't have to make the repairs. There is no reason why they 
should have the whole ship as security for making $2,500 worth of 
repairs when the ship may be worth $100,000, or if the repairs are 
$25,000 and the ship is worth $100,000. I want to go just as far as 
we caUp so that the owner of the ship may have an operating credit to 
keep his ship going and no further. In other wordSj I do not want 
them to have the wliole of the entire leverage, the entire lien, against 
everybody. They are doing business on an absolutely safe basis (if 
the ship IS worth anything they will get their money), and nobody 
does business on that plan. I do not think we ought to go that far 
with these repair people or supply people. I do not say that this bill 
is perfect. There have been some valuable suggestions made here to 
protect these people, and I want to go just as far as I can in that 
direction ; but I do not want to give you the whole ship and ignore 
everybody else. We want you to exercise some common sense and 
business principles in conducting your business like* other people are 
compelled to do, and take your share of the risk, too. 

Mr. Crowelii. I have no further suggestions to make at this time, 
but I would earnestly ask that you give Mr. Brown's argument con- 
sideration and I will try to cooperate with him in drafting a proposal 
along the 25 per cent line which he suggested this morning. 

Mr. RowE. And also along the line of the interest that these mort- 
gages shall bear. 

Mr. Crowell. I believe that is very important. 

Mr. Chindblom. Do you agree with Mr. Brown's opinion 

Mr. Alexander. I think the question of interest will be regulated 
by the laws of the State in which the company is incorporated or 
where the contract is made; and I do not think we ought to write it 
into this bill. 

Mr. Chindblom. Let me ask you if you agree with Mr. Brown's 
opinion that the average annual repairs on a ship, in all probability, 
would approximate something like 12^ per cent? 

Mr. Crowell. Yes ; I do. I would like even to make it a little larger 
myself, particularly with the vessels that have been built in the last 
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two or three years, where they were built in a hurry and will require 
more attention than the old-time vessels that were built where more 
care was taken. 

Mr. Chindblom. Would you say that 20 per cent would be the maxi- 
mum ordinary repair bill on a ship ? 

Mr. Crowell. Yes; I should think so. Twenty per cent would 
cover it. 

Mr. Chindblom. Now, if we protect the ordinary, usual repairs of 
a ship for a period of one year, ought not that be a pretty fair propo- 
sition { 

Mr. Crowell. I can not subscribe to the one-year period, because 
ships deteriorate very rapidly. In computing the value of a ship for 
salvage purposes, or things like that, we always write off 5 per cent 
every year, you know. 

Mr. Chindbix)m. But when a vessel needs extraordinary repair^, 
would it not be fair to require the man making those repaii-s^ or 
improvements as they would be in fact — would it not be fair to re- 
quire him to investigate his security and the ownership of the ship, 
and not go ahead and place a lien on the ship without the ordinary- 
prudence that business men exercise in usual affairs? 

Mr. Crowell. We will have to reorganize our offices that is all. If 
can be done. 

Mr. Brown. I think while we are right thei-e, that 20 per cent 
would be ample ; but the trouble is you will then let the material man 
and the supply man hog it all, and I am going to represent some 
trust companies in this case, and I do not believe in that. We have 
argued for 20 per cent, and it is only fair to do it with their con- 
tract creditors, because they will come in first, but we ought to have 
some safeguard. 

Mr. Chindblom. Yes; I had in mind the liens you speak of. 

Mr. Brown. That is the reason I think it should be 25 instead 
of 20. 

Mr. Crowell. There is one point further I would like to inaki* 
and that is this : I can not see myself, from an experience of the past 
10 years, any vital thing in this measure. I have been associated on 
both sides of the case, both whei-e I have represented trust com- 
panies and also borrowers owning ship property ; and if the man is a 
good operating man and has any kind of credit at all, it has never 
been difficult tor him to get money on his ships. 

Mr. Alexander. Right at that point, Mr. Bernard N. Baker, of 
Baltimore, 10 or 12 years ago, undertook to organize a company, I 
thnk it was, with $15,000,000 capital to build 10 ships to be operated 
in our intercoastal trade. Of course he had to procure the capital 
for this purpose. He was a man of large wealth himself. He found 
it impossble to do it, simply because the credit had to come outsido 
of the ships. Now, if he could have negotiated that credit and made 
the vessel property the substantial asset for making that loan, he 
could have floated his loan ; but he had to go to Wall Street, and the 
other interests engaged in the operation were against him and his 
plans failed, althougii he had had 25 years' experience in operating 
one of the largest and one of the best lines under the American flag. 

Mr. Brown. This bill will cure that. 

Mr. Alexander. That is something I know about. 
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Mr. Crowell. Now, I can cite a case in my own experience. 1 
drew the mortgage and Mr. Walker, who spoke yesterday, or rather 
his firm, approved the mortgage. The Bankers' Trust Co. was trus- 
tee, and other bankers bought tlie bonds. It was a mortgage for 
$1,080,000. It was floated the latter part of 1915. The bonds were 
at 5 per cent interest and the $1,080,000 in bonds were sold in two 
hours. 

Mr. Ai;exander. That was when? 

Mr. CROWEMi. That was in the latter part of 1915. 

Mr. AuBXANDER. I Say we have had financial legislation since Mr. 
Baker undertook to finance his corporation, and that has decentral- 
ized credit somewhat. 

Mr. Crowell. I have not been over the previous hearings to find 
out whether any ship operators or shipowners have come here and 
spoken to you, but I believe if you will call them you will find they 
have been able to get their money in New York banks, or else- 
where, whenever they wanted it. That has been my experience with 
the law just as it stands and without this bill. 

Mr. Hardy. Just on another matter from this last question — and 
I want to correct my recollection of the former testimony before 
this committee if I am wrong — ^you gentlemen say that 12^ per cent 
is the average repair on a vessel in a year. We had a great deal of 
testimony as to the cost of repairs, and my recollection is it was 
generally agreed by the shipping people here, when we were making 
an investigation, that the life of a vessel was 20 years, and during 
that 20 years the repairs were about equal to the original cost — 
which would have made the charges for the repairs only 5 per cent 
per jear. That was the harmonious statement made, as I remem- 
ber it. 

Mr. Alexander. It has come before us in this form, that in de- 
termining the cost of operating ships under the American plan, of 
course, we had to count insurance and depreciation, and we have 
always figured 5 per cent as depreciation. 

Mr.* Hardy. Yes; and 5 per cent for repairs. 

Mr. Alexander. And then insurance. 

Mr. Hardy. That the repairs on a vessel during its life, which 
was an average of 20 years, were equal to its cost, which would make 
5 per cent a year. Now, this gentleman stated that the repairs on 
a vessel are 12^ per cent, and the next one said 20 per cent. 

Mr. Webb. I would like to answer my friend, because I know 
you are neither a shipbuilder nor a ship repairer. You are talking 
about those repairs that have been apportioned ov^r 20 years, or 
an average of 5 per cent a year. Those vessels, many of them were 
foreign-built vessels, and many of them were American-built ves- 
sels, built after the foreign pattern. They were good heavy ships. 
They had Scotch boilers and reciprocating engines with direct-con- 
nected axuiliaries such as air pumps. Now we have a proposition 
that this mortgage is given very largely, if not almost exclusively, 
to cover a lot of ships built in a hurry, some of them built in 20 
days, with water-tub^ boilers, turbine engines and turbine auxilia- 
ries and with all the new wrinkles that you can think of, and put in 
the hands of an inexperienced, hurriedly-gotten together and un- 
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trained crew. Now you answer me if you will — don't you think this 
proportion has to be rais^d? 

Mr. Habdt. I am just calling attention to the fact that your tes- 
timony to-day is not the normal repair bill, but it is the special 
repair estimates for the defective and deficient vessels owned by the 
Snipping Board, and that we are now building vessels ver}^ far 
inferior to those that were built before that time. 

Mr. Webb. Our older type of vessel is very much easier kept up 
and very much less expensive. 

Mr. Habdt. Now, then, do you think this country is building ves- 
sels so far below the standard of former vessels, that we will have 
to raise from 6 to 12^ and 20 per cent to cover the repair bill ? 

Mr. Webb. Then, again, I will answer your question, and I want 
to put something rig:ht in here before I forget it: Again, we used 
to Duild ships in this counti*y out of charcoal iron, vessels built 
back in 1853, with plates one-sixteenth of an inch original thick- 
ness. Now we are building them out of open-hearth steel, which 
our friend Andrew Carnegie established and brought into the mar- 
ket, and the depreciation is so great you can almost see the curve 
with your eye looking at it; and you can take off chips and scales 
as big as that envelope [indicating], and apparently it has been 
painted over, and give it a rap and off comes the scale. You have 
done everything you knew how to keep that material up. That is 
a condition you not only find on the exposed plates, but in the plates 
that are sometimes hard to set at, that have rusted after receiving a 
coating of three-eighths of an inch thick plastic enamel, as our 
friends in the shipyards will tell you, to trj' to preserve the steel 
and keep it from deteriorating. Just think of putting on a coating 
of enamel three-eighths of an inch thick to protect the plates and 
inner parts of the ship, in the fore-and-aft end, against deteriora- 
tion. Why, if we had told a man that 20 years ago, he would have 
said : " You are absolutely a subject for a bughouse — ^me put on three- 
eighths of an inch of enamel on this iron to protect it." 

Mr. Hardy. Is our iron more subject to deterioration now than it 
was then ? 

Mr. Webb. The charcoal iron stood up for years and ^'ears. I 
bought a boat from your friend McCrorly, who sat in this House, 
the Elizabeth Monroe Smithy which was built in 1884 for a charitable 
organization to carry children down to a daily resort during the 
summer. That boat's plating had not deteriorated one particle. Her 
boiler was allowed her original steam of 110 pounds and she could 
clean up anything on the Delaware River; the only thing we had 
to do was to open her up, and you did not have to sit up all night 
to take care of her after that kind of a trip. 

Mr. Habdy. You think our present shipbuilding then is very de- 
fective? 

Mr. Webb. Our materials, the steel ship plates which they use to- 
day and the methods employed — and they may have been "justified 
by the Shipping Board in building considerable of its tonnage, and 
it now needs a first lien to protect its mortgage — are not as good 
as they were 20 j^ears ago. 

Mr. Ca3£pbeix. How long since we have built any iron vessels? 
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Mr. Webb. Since 1894. I do not think they have built any iron 
boats on the Delaware River since 1894. I think the Ilm^y JV. Bell 
and the Baltic were probably the last iron boats we built. 

Mr. Alexander. Nobody builds iron boats any more; all the ships 
built now are built of steel? 

Mr. Webb. Yes; they are all st^el ships. But I can tell you an- 
other reason : The Philadelphia & Reading Railroad built a 170-foot 
tu|rJx)at, the Gettysburg^ at the Harlan yard, and we have now — al- 
though my friend thinks the New York Shipbuilding Co. is the 
peer of the whole world, and his equipment — one of the best yards 
in the country, the Harlan yard. And that old boat cost $140,000. 
The original designers of that boat a few years ago were building 
75 and 80 foot tugs, and the first tug that came out cost $375,000 and 
carries 300 tons of coal under her bimker. The Gettysbwrg cost 
$140,000. She was built of steel and within three years of the date 
of her construction they had to take her down on the Harlan dry 
dock and practicalh' rerivet the entire hull. It was not so much 
the plates, but the riveting. The heads of the countersunk rivets, 
the steel rivets, had eaten off to such an extent that her condition 
was actually perilous. 

Mr. Hardy. Do you think we ought to go back to charcoal iron? 

Mr. Webb. It will materially cut the upkeep costs of the ships if 
you can ; but you would have to cover it with John D. Rockefeller's 
wealth to do it. 

Mr. Alexander. I would suggest these are questions for the mort- 
gagee and the man who is proposing to put the money into shipping 
to consider, whether the ship is well built or insecurely built. Why, 
there are houses built in this town and the walls are so thin you can 
hear everybody breathe on the other side of the wall. 

Mr. Webb. We have them in our town ; but houses stay where tliej^ 
are put and the unsuspecting fellow comes along and puts his money 
into them. 

STATEMENT OF ME. HABBY GOULDEB, CLEVELANS, OHIO, BEFBE- 
SENTINO OBEAT LAKES SHIFFINO INTEBESTS. 

Mr. GrouLDER. Mr. ChaiiTOan, I have been very much in favor of 
the spirit and the principle of the bill, to give a better security to 
the man who puts his money into the financing of a ship ; but there 
are some general considerations to which I desire to call attention. 
I am not going to argue; I am only going to suggest some points, 
because I will have suggestions to make as to how to get at this. 

When Mr. Campbell wrote to me, sending a tentative copy of the 
bill, the thing struck me, and it is the first point in my letter — the sub- 
ject is of great interest. In its consideration^ one important point 
must not be lost sight of, and that is the question of the impairment 
of the credit of the ship in respect to things necessary for her opera- 
tion, for there is the old aphorism that snips are made to plow the 
seas and not to rot by the wharves. This consideration would seem 
to be more important in the case of ships making overseas and 
longer voyages, but may not be of nearly so great interest here on 
the Great Lakes where the ships are at all times close to their homes 
and their managements. 
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And again, on the same subject: Taking up the mortga^ as dealt 
with in the bill, there seems to be one important consideration of 
the effect of such a law. On the actual operation and opportunity 
to operate ships which may, as in any other business, require more 
or less credit. There is in the bill no limitation on the Quantum of 
the mortgage indebtedness, as relating to the value or the ship, 
whether fixed, as in the case of the new ship, by initial costs or, as 
to older ships, necessarily in some other way. This^ I think, ought 
to be carefully considered as bearing upon that question of the credit 
which the ship needs, to which I have above referred. 

I think you have heard enough on that subject, without my goin^ 
into it, other than to say I think that is one of the ver^ important 
considerations. It can be gotten along with, I think, with some of 
these different suggestions as they may be worked out. 

Another thing tnat is to my mind generic, and right along that 
line, is the question of towage and salvage. The theory upon which 
a lien is given upon a ship by the maritime law is that there should 
be a necessity for the thing done or furnished and also a necessity 
for the credit of the ship. You have to show both of those things. 
And in dealing with the question of necessity for credit, it has long 
been the law of England that where the owner was domiciled in 
England there was at least no presumption of credit to the ship. 
Now the question arose in this country, as long ago as in the case of 
the General Smithy to which we all go back, away back in 4th Whea- 
ton, and there that idea came into our law that the States, for the 
purpose of this particular question, should be regarded as foreign 
to each other and, therefore, the furnisher of supplies and repairs 
(and I am using those words in a very general sepse), in a port of a 
State other than that State in which the ship was owned, should have, 
a fortiori, the maritime lien; but that, although the contract was 
maritime, where the furnisher was in the port of a State in which the 
owner resided, there was no maritime lien. 

Now, there have been variations of that language, but that is the 
general proposition. 

Another circumstance, introductory to what I am going to say, 
is that in the beginning we had assumed in the law of this country 
that maritime jurisdiction, admiralty jurisdiction, was confined to 
tidewaters. Always that had been a common expression in England, 
and we were growing, in our Western rivers, in our old steamboat 
days, in theforties — we were getting up quite a commerce and there 
was beginning to be quite a commerce on the Great Lakes and on 
other internal waters, and the rule, under decisions of the Supreme 
Court, was that admiralty could acquire no jurisdiction because they 
were not admiralty and maritime waters. The States, then, one 
after another, where it was of interest to them, passed what is called 
a "water-craft law," and that water-craft law created a lien in favor 
of the domestic! furnisher of supplies and repairs and various things 
were covered. I speak only generally now of supplies and repairs 
as illustrative of the whole subject. *^It provided that there should 
be a lien for such supplies. Then the State courts went on enforcing 
those liens by proceedings in rem. Then came the case of the Gen- 
essee Chiefs m which our Supreme Court said that the limitation bv 
the ebb and flow of the tide was not a proper limitation by the ebb 
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iind flow of the tide was not a proper limitation nor a vital limitation 
of admiralty watei-s, of maritime watei-s, and that, wherever the 
water was navigable in fact, it was admiralty and maritime jurisdic- 
tion. I should say they did that in connection with a law that pro- 
posed to confer admiralty juridiction on the district courts of the 
T'nited States; and the court held that Congrees could not confer 
admiralty jurisdiction on the district courts of something that was 
not inherently in its character of admiralty and maritime cognizance, 
and they said the other thin<r, to which I alluded, that the hiw is not 
recessary, because that is within maritime and admiralty jurisdic- 
tion. 

Then we found oui^elves with this difficulty : A lien is created by 
the State law, the admiralty does not recognize such a lien, and the 
State court can not enforce it because the subject matter of the con- 
tract is maritime, and, in a personal action, is within the cognizance 
of the admiralty court, and a State court may not exercise jurisdic- 
tion by an attempted remedy in rem over a maritime contract. So 
they cut them out by saying inasmuch as the admiralty court did 
have jurisdiction of the subject matter and of the contract, and the 
lien was provided by the State law, thev would enfon e that lien, 
denying to the State court the right to enforce that lien. 

To pursue that to the end, in the Rumble case the question got to 
the Supi'eme Court of the United States, which said that such liens, 
so enforced, had the Fame rank as the purely admiralty lien. And 
that left it just in thfs shape, that in a shipbuilding contract, which 
is a land contract and not the subject of admiralty jurisdiction, the 
State court will go ahead and proceed in rem or in any other way, 
and admiralty has nothing to do with it, and Congress has nothing 
to do with it. And that is the present state of the law. 

So comes up the question of jurisdiction in this case, under this 
bill, that the accepted law (which I believe is accepted) is that you 
can not confer an admiralty lien: you can not invest the admiralty 
court with jurisdiction over that which is not in its nature inhcr- 
entlv a matter of maritime and adminiltv cognizance. And so, 
therefore, a mortgage which is made on that can not be put into 
admiralty. Now, if it were not for that stumbling block, your 
action here could be readily had, as I view it, by amending the law 
of 1910, or adding to it, rather ; or one other thing to be considered, 
adding this to the enrollment law. 

Now, there is the difficulty and there is the very, very hard nut 
that Brother Campbell has had to crack in getting up a bill on this 
subject. And I leave that question of jurisdiction, because I want to 
speak about that in reference to what is my most important thought 
here, and that is the nondisturbance or nondestruction or noncom- 
plication of existing liens and mortgages. 

But before leaving that question of operating expenses — the other 
has been by way of diversion — ^I am unable to bring my mind to 
agree to the leaving out of towage and I am unable to agree with 
the idea of a mere generalization of salvage, without including con- 
tract salvage. The argument in favor — I was going to say defense, 
but that is not the word — the argument in favor or the reason in 
favor of the subordinating of a repair bill, or a reason, is that the 
creditor — the proposed creditor — does not have to be a creditor unless 
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he choose. That is a very important consideration, indeed. Now, 
in the case of towage tugs which go out to tow ships into port there 
is a very narrow and a very thin line between towa^ and salvage, 
depending upon conditions, and there is no such thing, and never 
will be or can be in the nature of things, as a chalk mark, so that 
one may say, " On this side it is salvage and on this side it is towage." 
That is a thing that depends on a whole lot of considerations — ^the 
condition of the .weather, the condition of the ship, the necessities, 
the question of the exposure of the tug, or the ship rendering the 
salvage service, or the service of towage — is it towage, is it towage 
in the nature of salvage, is it salvage by contract, or is it salvage pure 
and simple? 

Now, that never can be defined by an}- statute or any decision 
and made perfectly plain. It can not be. The tug has no oppor- 
tunity — ^the captain of the tug goes out there, and he has no oppor- 
tunity to consider; he has no opportunity to look at the ship's papers 
or to look at a mortgage. There is a big sea running^ possibly — 
frequently. That is not an extreme case ; it is a very ordmary thing. 
And he can not get his tug alongside, and can not get on board 
the steamer to fasten the towing line with the lead line simply be- 
cause he can not get alongside. It would be unsafe for both ships. 
Is he to be put under the embarrassment, with a ship, perhaps on a 
lea shore and perhaps in tlie wind (but in all safety with the aid 
of a tug) — is he to be put under the embarrassment of saying, *' I 
will question the credit of the ship " ? It may be a small ship, an 
old ship, a new ship, a large ship, or what not. And his embarrass- 
ment is enhanced if something happens to that ship, and it is said, 
" If your tug had rendered the assistance " — although they were not 
under any contract or any obligation or any liability or in any 
sense responsible for it, there is the moral question of leaving the 
ship. I do not think, then, that the question of the opportunity of 
election or consideration by the would-be creditor applies; and for 
that reason, and because of that reason, that it could not apply and 
does not operate, I think it ought to be preferred, and when you 
have behind it also the fact that the service thus rendered is a serv- 
ice not only for the owner, not simply for the ship, but for anybody 
who has any interest in the welfare of that property, be he mortgagee, 
lien holder, or what not, the cargo owner, the insurance company, or 
anybody else who might have a possible intei'est in the welfare of 
that ship. 

Now as to salvage, I think that 

Mr. RowE. May I just stop youi there about this towage first? 
You are speaking of towage where a tug is used to help a disabled 
ship? 

Mr. GouLDBR. No, sir; oh, no. Where a ship, in the ordinary tug- 
boat business, is ^ing into a harbor and requires the services of a tug 
in order to come into a harbor, and whether it be still water or rough 
water. 

Mr. RowE. But take it like in the New York Harbor constantly, 
where they use tugs for regular business, and it has nothing to do 
with the question of a disabled ship or the question of moving a ship 
in extraordinary times. 

Mr. GouLDER. I beg you, Mr. Rowe, in my first point about towage, 
not to consider the question of a disabled ship, but a ship that re- 
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quires towage service in the actual ordinary ox)eration of the ship, 
as necessary to that operation ; so that she would have to stay outside 
and not come into the port without she obtained that service. , 

Mr. RowTE. Even with moving lighters, for instance? 

Mr. (jOULDER. There you get (as we do in all these things, and I 
am going to say a word about that later) into a great many ramifi- 
cations. But my first thought is about this towage, and if you could 
confine it in some way to towage where a man did not have tne oppor- 
tunity of investigation and saying whether he would tow or not, and 
deny it to him in cases where he has that opportunity, I would not 
care about that if that could be accomplishea. 

Now salvage : We have added in 1912 what we never had before 
in this country — an allowance for life salvage, the saving of life. 
That has been allowed in England for a great many years, and 
probably by statute, although it is very, very difficult, I can say to 
you, to tell'^what these English statutes mean, because they correlate 
and weave one from the other; but in this country there never was 
any allowance made for the saving of life as such, although in the 
case of salvage of property where there was involved the saving of 
life, usually enhanced amounts were given where the value of the 
property was large. But in 1912 you passed a statute with a penalty 
of $1,000 fine or two years' imprisonment, or both, of the master or 
other person in charge of a ship who failed to render assistance to 
any otner person in danger at sea. That means, as the other parts 
of the statute show, and involving the saving of property. So that 
the steamer is bound, or the ship is bound, to go to the assistance of 
a ship in danger having any person on board. Now, a ship gets 
ashore or a ship is broken down at sea, and some one comes along and 
can not render the assistance, perhaps can not do the towing; perhaps 
it is too rough, and word is sent by her to send out some competent 
assistance ; or now that we have the wireless, we wire in. The ship 
gets ashore, and there she is in great danger ; and in all these cases 
a bargain may be made, very frequently is made, between the masters 
of the ships ; or if assistance is sent from land, a bargain is made about 
the price with the owner. In cases of ships ashore a very frequent 
thing in the old country and here is to make what they call a " no- 
cure no-pay " contract ; that they will send the necessary expedition, 
lighters, divers, tugs, pontoons, and what not, to rescue tnat property 
from its position of peril where it is going to destruction, either for 
a fixed price or for a certain price, on the condition that if nothing is 
saved nothing is paid. I can not see any reason in the world why 
that kind of salvage should not be in. Now, in speaking to Mr. 
Campbell and with Mr. Paige about it, there seemed to be the gen- 
eral idea that " salvage " would cover everything of that kind. I 
merely submit now that nothing ought to be left to chance on that 
proposition. 

I want to suggest a point to the committee and to Mr. Camp- 
bell now about waiver — waiving this security. As I shall show you 
in a moment, as I trj' to explain briefly the methods of our mort- 
gaging on the Lakes, the mortgage would be made, and the bonds 
issued, impersonally, but the mortgage is made to a trustee, and in 
the original construction of ships the bonds are usually serial bonds, 
running for a term of 10 years, with annual payments of 10 per 
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cent to be made each year. The trustee is naturally a trust com- 
pany having the facilities for doing that kind of business. They 
simpjy certify that the bonds are covered by a certain mortgage and 
they take no i-esponsibility in the matter except for the recording 
of papers and so on, and certain things in respect to insurance ; and 
then these bonds are scattered. And we have foimd up there, when 
we have tried, occasionally, to redeem some bonds, that the trust 
company, or the trustee, did not know anything about who held 
the bonds — ^they were scattered. Now, that trustee would not waive 
anything; he could not waive anything without making the trustee 
personally liable. You can not get your waiver in that way. If 
you are going to issue bonds *of that kind to be scattered, you can 
not get any trustee to take the responsibility; and that kind of a 
waiver must be very carefully looked after, and there comes in tlie 
great value of Mr. Brown's suggestion about the reservation of a 
certain amount by the bill, and not deeming that as a matter for the 
mortgagee and the trustee to deal with. 

Mr. RowE. Do you think his percentage is correct? 

Mr. GoriiDER. I think his percentage is too high. 

Mr. RowE. What is your idea? 

Mr. GouLDER. I would say 10 per cent, rather than 25 ; but I will 
give you our experience and our rule as we have applied it, which 
would even be less than that. 

Now, on your question of vesting jurisdiction — I take that up now 
in connection with the present condition — ^that is to me the impor- 
tant thing as I speak to you — the important thing for the interests 
which Mr. White and myself represent. I am not going in the ar- 
gument into details. I would be very much pleased if you would 
hear Mr. White on certain of those details, with Mr. Campbell, and 
I am going to close with a further suggestion on that subject. 

On that question of jurisdiction, I beg that the membere of this 
committee will not consider that the lawyers are too technical ; that 
they are raising a whole lot of questions here and are raising ques- 
tions, perhaps, of which they are not certain, which, perhaps, are 
not well grounded. But you have the material for a ^reat many 
lawsuits and a great luanv questions that might arise in this bill 
and what will grow out of this or any other such bUl, and I assure 
you for myself and from my listening to other lawyers speak here, 
I recognize, if they raise diflSculties and technicalities, it is for the 
purpose of presenting them for consideration and thinking them out 
and working them out, to the end that the bill may be as nearly 
free from any difficulties, in its application and the exercise of the 
rights under it, as it is possible to frame a bill of this kind in the 
first instance. Because there is very, very much to be regarded in 
this, that we have gone on — I have told you and I revert to it, simply 
allude to it here, of how the admiralty jurisdiction about liens went 
on, the tidewater, the admiralty jurisdiction, the General Smithy 
these liens and that sort of thing — and it has been an evolution in 
this country for 140 years, largely ba^ed on the proceedings in the 
colonial courts for generations before. 

It has been said by our Supreme Court, by one of the best judges 
we ever had, Joseph P. Bradley, of New York, that we did not adopt 
the body of the English admiralty law, we did not adopt the boay 
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of the admiralty law as administered by any particular country; 
we adopted the admiralty and maritime law of the world so far as 
applicable to our own needs, instrumentalities, and institutions ; and 
we have gone on, with the aid of such men as Chief Justice Tawney, 
Marshall, Storey, and a lot of other very able judges, and the as- 
sistance of Congress, and have built up an admiralty law of our 
own. Now, we have been all this time in doing that. And from the 
very beginning the mortgage on a ship has had its status, and that 
status postponed the mortgage to almost everything, as you will find 
in the Kumble case, in 148 United States, page 1. Now you propose 
to change that and, without using the word in any invidious sense 
or offensive sense at all, at once it strikes the mind of a layman or 
lawyer that that is revolutionary. Heaven knows how many cases 
have revolved around this question we now have imder consideration 
here, in the past 140 years. You have heard Judge Bickford say 
in respect to so simple a thing as this, a certain provision here in 
respect to the man filing his mortgage for record "within a rea- 
sonable time," he said to you, somewhat iocosely, that he thought it 
would probably cost litigants a million dollars to get right down to an 
absolute definition and understanding of what that simple language 
" within a reasonable time " may mean ; because there will be scores, 
hundreds, I do not know but what, possibly, thousands, of instances 
of little varying facts, this thing, wiat thing, and the other thing, 
whether the stoppage of a train, whether a delay in the mails — 
Heaven knows what may not arise. And some time or other, I 
' trust within 142 years, that will all be determined. 

And so about this matter of jurisdiction. Mr. Campbell thinks 
that under the decision in Whites Bank v. Smith, in t1 Wallace, 
providing for the recording of mortgages, that there is enough in 
that decision, possibly, to justify investing the district court of the 
United States with jurisaiction to foreclose a mortgage. Judge 
Bickford says, " I have an uneasy feeling about that.'" He said he 
had an uneasy feeling in regara to that proposition. I have an 
uneasy feeling. I rather think that Mr. Campbell is richt, but I 
would not want to say outright and commit myself absolutely that 
that is true and that we can act upon that; because of one thing, if 
no other, it was not necessary to the decision of that court to say 
all that they said on the subject, and you will find, the lawyers of 
the committee will find when they read that case of Whites Bank v. 
Smith, that that is more or less, if not wholly, obiterdictum ; but it 
indicates the thought of the judges who composed that court, and 
if they had had wiis question before them, if to-day they had it 
before them, I should say there is not any doubt they would say, " Yes ; 
you can do it." But you have other justices. That was decided 
many years ago, and that is not a decision of the Supreme Court 
which would even require to be overruled if a different view were 
taken. 

Mr. Hardy. If I understand it, it is admitted that admiralty juris- 
diction can not foreclose a mortgage on a sale? 

Mr. GouLDER. Yes ; we have all assumed that. 

Mr. Hardt. It is admitted that a mortgage lien can be made a 
valid claim on a ship? 

Mr. GouLDER. Oh, yes. 
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Mr. Hardy. Then, it has to be foreclosed somewhere? 

Mr. GouLDER. Certainly. 

Mr. Hardy. Now, is it not a common-sense principle that, if you 
can not go into the admiralty court, then certainly we have the power 
to give it to some court? 

Mr. GouLDER. Yes. But that mortgage now may be foreclosed. 

Mr. Hardy. How? 

Mr. GoDLDER. It may be foreclosed in any State court of ecjuity 
and in any United States court where there is a diversity of citizen- 
ship. 

Mr. Hardy. But if there is no diversity of citizenship, the juris- 
diction now to foreclose would be in the State courts? 

Mr. GouLDER. Would be in the State courts. 

Mr. Hardy. Or, at least, State courts would have jurisdiction ? 

Mr. Goulder. Yes, sir; and it would be confined to them where 
there was not a diversity of citizenship. 

Mr. Hardy. What real objection is there to passing this law, giv- 
ing the Federal courts jurisdiction, which would certainly attach in 
case of diversity of citizenshp beyond queston, and let it "stand with 
its jurisdiction questionable as to interstate contracts, so that if the 
holder of a mortgage should find he could not foreclose his mortgage 
in a Federal court, his remedy would be in a State court? 

Mr. Goulder. With that. Judge Hardy, I would not have any 
quarrel at all. 

Mr. Hardy. Is there any real reason for taking away the jurisdic- 
tion over a mortgage negotiated bj' a company in New York to a 
company in New Jersey — is there any real reason that you desire to 
take that away from the State court? 

Mr. Goulder. I do not think so, except one thing Mr. Campbell 
points out, and it is a very important feature, that you would find 
in the United States district court; it is a court of admiralty, of law, 
and of equity. The trouble is. Judge Alexander and Judge Hardy, 
sometimes the court draws the cork out of the wrong bottle and 
does not decide the case right; but the judge who would sit in equity 
in the foreclosure of a mortga^, is also the same person who would 
sit in the trial of an equity case m that court, and he would be familiar 
with the subject and altogether better qualified to do this adminis- 
tering of liens than would some State judgje who made no prentense 
whatever of knowing anything about admiralty or admiralty lien& 
That is the great point. 

Mr. Hardy. Let me make this suggestion, then : If upon all sides 
of the question it is desirable to give the Federal court exclusive 
jurisdiction for any reason, why not let the law in a separate para- 
graph give them exclusive jurisdiction and then, if you can not do 
it, that that won't do it, put in another clause that the holding of 
any paragraph of this law invalid shall not impair any other para- 
graph. Then we would do what we could and if we could not do it 
the jurisdiction would still remain in the State courts. 

Mr. GouiiDER. You and I are in exact accord, except I would make 
a little suggestion about that, and I will right now as I go into my 
next point, and that is this : We have a great many millions of dollars 
now invested in mortgages on the Great Lakes. Some of them are 
possibly nearly 10 years old and some of them are not so old, be- 
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cause of their serial period of 10 years. And of course there must 
be and are a great many liens, rfow I think it is extremely im- 
portant, I think it is a thing to hesitate on and to consider in the 
very best possible way, to its utter depths, how those rights shall be 
protected and not interfered with. 

It is not the purpose of the law nor would it properly be the pur- 
pose of the law to I'ecall those mortgages, or revise those mortgages, 
or make some new contract for the purpose, or impair their rights. 
Possibly it would not have that effect if the law were simply passed 
and they would say : As this is not merely a question of remedy but 
a question of right, the right can not be changed as to existing con- 
tracts and obligations and so on. But I do not think so important a 
thing ought to oe left to mere construction, where counsel can get up 
and argue back and forth as to what should be the construction in 
that regard, and where judges might differ, and where you might 
have to go to the Supreme Court of the United States before you got 
a final decision. I think those rights have got to be preserved, and 
I think you have got to preserve them in this bill — I think the com- 
mittee will come to that view of it, that you have got to reserve 
unimpaired, at least, the right to existing mortgages. You have got 
to introduce into this some further language about liens hereafter 
and mortgages hereafter. Mr. White has prepared a very brief and 
concise suggestion there about that language. Now I think we 
ought to have, and I think you will, when you consider it, want to 
have stricken out of the bill the inhibition against State courts having 
jurisdiction. And I think myself it ought to be left that a man in 
New York dealing with a trustee or mortgagee in New Jersey, with 
the owner in New York, could, if he saw fit, go into the State court 
and take his chances on that being as good a place as the United 
States court and let him decide for himself whether he wants to go 
into the United States court or not, if his counsel should say to him, 
**We have doubt whether the jurisdiction could be conferred; we 
may get hung up in this matter on that very question. The rights 
of appeal here are preserved and we can go to the circuit court of 
appeals, which is a matter of many months, always, and ask for a 
writ of certiorari to the Supreme Court after that, and it is a matter 
of months before you know whether you are going to have your writ 
granted, and still further months or years before your case is reached, 
and further months before it is finallv decided." 

Then a lawyer in New York might say, " Why, we would rather go 
into the State court." Now, where can there be objection not by 
using the word "concurrent," but leaving in that the concurrent 
jurisdiction. I would say, if that question were entirely and alwo- 
lutely free from doubt, it would be better if I felt in advising a 
client that we would not be hung up with a whole lot of delay in 
getting to a determination, if the other side can not make objec- 
tion and get in argument and get in questions and go from one court 
to another and all that sort of thing, if there is not fear about that 
at all, I would say, of course, "Go to the United States court; I 
know my case." 

Mr. BtTRROuGHS. If I understand, this bill as it stands now makes 
the jurisdiction of the Federal courts exclusive ? 

Mr. Goi7iJ)ER. It did not in its first language. There was a pro- 
posal made yesterday to put in the word "exclusive," but in the 
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body of the bill, the first part of the bill, it only gives jurisdiction. 
It is the top line of page 7, "that jurisdiction is hereby vested 
in the district courts of the United States to impose an}" of the 
penalties hereinbefore provided and to foreclose any mortgage." I 
am speaking, now, sir, to the point made yesterday whether they 
should put in the word '' exclusive " to give the district courts ex- 
clusive jurisdiction. 

Mr. Burroughs. I understood you to say something should be 
stricken out. 

Mr. GouLDER. Yes; what I refer to is section 11 on page 10, the 
last line. That section reads: 

That this act shaU supersede the provisions of all State statutes conferriiijr 
liens, etc., or which provide for recording or forei'losure of mortgajjes «in 
vessels. 

Mr. RowE. You would leave out " or for foreclosure of mortgages 
on vessels?" 

Mr. Gouu>ER. I think I would leave that out. 

Mr. Chindblom. Do 3^ou think we can prescribe the procedure in 
the State courts? 

Mr. GouLiDER. Oh, no ; not at all ; but do not interfere with it by 
making this exclusive. If you had a perfect right, possibly you 
could, except, I think, as to pending mortgages or existing mort- 
gages, say that they should be foreclosed in the United States 
courts and not elsewhere, except for this — ^here comes another of 
these, what somebody may say is a technicality, a straw, a fly in the 
ointment, or what not — ^the constitutional provision, even in con- 
ferring jurisdiction in admiralty, even in admiralty cases, saves to 
suitors the right to proceed at common law wherever the common law 
is competent to furnish a remedy ; and, by a recent amendment, also 
saves the compensation laws of the States. 

Mr. Campbeix. May I correct you? That is in the judicial act of 
1789 and not the Constitution. 

Mr. GouLDMi. That relat-es to the way of conferring jurisdiction. 
I use that by way of illustration. The spirit has been in these mat- 
ters — aiid I say it goes so far as something unqualified — the unques- 
tionable jurisdiction of admiralty. Even there the Constitution 
saves the right to sue at common law. You can sue at common law 
for collision, you can sue at common law for anything under the 
sun, almost, that you can sue for in admiralty, but not by the ad- 
miralty process, not in rem. And the policy of the law has been, 
and the policy as illustrated in the Constitution and the first judicial 
act of 1789 was, even in cases of exclusive jurisdiction in admiralty, to 
save the right to proceed at common law if that is competent to 
furnish a remedy. Of course the common law is just as competent 
to furnish a remedy as any court in the foreclosure of mortgages, 
because they have always done it except as the United States court 
has done it merely as to matters of diversity of citizenship. 

Mr. Chindblom. Of course, the language of the Constitution is 
" to all cases of admiralty and maritime jurisdiction." That is the 
differentiation, I suppose? 

Mr. GouLDER. No; the Constitution confers that on the district 
court, and then in Congress 1789. ^ And they construe that in the 
courts of the United States. You will find that. 
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Mr. Chindblom. Yes. 

Mr. GouLDER. Now, in distributing and assigning the business of 
the jurisdiction in 1789, the first judicial act said the district court 
of the United States, among other things, shall have exclusive juris- 
diction of admiralty and maritime causes, civil causes or admiralty 
and maritime jurisdiction, and saving to suitors their right to pro- 
ceed at common law where the common law is competent for a 
i^emedy. 

Mr. Chindblom. But that is by statute, and that, of course, could 
be changed by statute. 

Mr. GouLDER. Yes. But that has been the policy of the Govern- 
ment not to conipel a man 

Mr. Brown. The Constitution, too, saves the right of a suitor to 
pursue his remedy at common law. 

Mr. GouLDER. I think that same thing is in the Constitution. 

Mr. Chindblom. It may be, and I think it probably is, further on. 

Mr. GouLDER. I think you will find the same language there. 

Mr. Chindblom. Have you a doubt of the authority of Congress 
to pass this kind of legislation? 

Mr. Goulder. No. I think that is a matter to be questioned. I, 
myself, think that they have ; I think that they, could fix the status 
of this claim, being upon an instrument of commerce. That would 
be maintained, I have no doubt. 

Mr. Chindblom. But if w^e have the authority to pass the law, 
would this then be a case arising under the laws of the United 
States ? 

Mr. Goulder. No; I think not. I think this is the law in regard 
to that, that it is not enough — except in the case of Federal corpora- 
tions — ^that the case arise under a Federal law, but a question must 
arise. Now, either the construction of that law, its meaning, must be 
involved or there must be some question of its application or some 
denial of that law. And I have here a little work — Montgomery's 
Manual, and I am going to read this just as a matter of interest : 
" You can not remove a cause from the State court to a Federal court 
except it be one of which the Federal court would have ori^nal 
JHiisdiction; that is to say, on this question of diversity of citizen- 
ship the Federal court would have jurisdiction; the district court 
would have jurisdiction of an initial suit, with some qualifications as 
to amount," etc. Now, it is only that kind of a case that you can 
remove from a State court. Now, here was a suit 

Mr. Alexander. From what are you reading, Mr. Goulder? 

Mr. GrouLDER. I am reading from Montgomery's Manual of Federal 
Procedure, second edition, page 118, section 195. They proposed to 
petition to remove a case where the case involved a Federal question, 
and made this allegation, that this action involves the questions of 
what is a lawful location of a mineral claim, what discovery of min- 
eral is required to support such location, and what rights follow such 
location, discovery, and attempted appropriation under a proper 
construction of the acts of Congress relating thereto. 

Following that — ^in the next case on page 120, they offered there — 
that said action is brought to restrain and enjoin the def endents and 
each and all of them from working said mine by the hydraulic pro- 
cess ; that the question of the force and effect of the said act of Con- 
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gress and of the power and authority of said debris commission, 
under the said act of Congress, and of the legal aflFect of the license 
or permit granted by said commission to the defendant Ah Wing, 
and other acts performed by said commission, relating to the sub- 
ject matter of this action, are involved in said action ; and that said 
defendants resting and relying upon said act of Congress and upon 
the power and authority of the said commission thereunder, as will 
more fully appear and so forth. There is a case in 209 Federal Re- 
porter and one in 210 Federal Reporter, I happened to notice the 
other day, where this distinction is made that it is a Federal ques- 
tion, a dispute, contrariety, argument, or claim imder it, which pre- 
sents a Federal question so that it can be removed and the court 
have jurisdiction. There would not be any such question here. Of- 
course, where a corporation is created like a national bank, under the 
laws of the United States, they could confer jurisdiction in the first 
instance on the district couils regardless of citizenship. That has 
been taken away; they did allow that and that was taken away by 
a subsequent amendment of the statute, a special amendment of the 
statute. 

Now, let me close with this: Another thing I think ought to be 

f^iven very careful consideration. We have what is laiown in the 
aw, in the textbooks, and to lawyers as the Triangle case. You 
have, you see, three liens. It arises sometimes where one is a mort- 
gage, two is a levy of an execution, and three is a judgment, execu- 
tion not levied, or three may be a mortgage. And you pfet up a ques- 
tion of this kind : One is superior to two, inferior to three ; two is 
subordinate to one, perhaps superior to three. Now, how are you 
going to wiggle it out of the proceeds? That has given more judges 
the headache than a good many other questions put together. That 
ought to be threshed out in this case. 

Mr. Chindbix)m. Do you think we ought to more clearly define the 
distribution of the proceeds ? 

Mr. GouLDER. I tnink you have got to make some provision as to 
existing mortgages ; I think you have to make some saving here that 
is much more specific than anything I read in this law. 

Now, very briefly, let me tell you about how we have done in the 
matter of raising money on the Lakes. We had to meet the very 
question that is now confronting this committee. I am not asking 
you to adopt this method, but I want to leave it as showing how it 
was done under the existing law and has worked out well, for illus- 
trative purposes. The financing of the ships, when we got into 
shipbuilding on the Lakes, was a very important matter, just like 
you have it here. People did not have enough money to go in and 
pay all cash ; they did not want desultory mortgages of one and two 
years. Somebody conceived the idea of having a fixed mortgage 
bond issue, so that the loan would not necessarily all be gotten from 
one person, but it would be scattered to anybody who was looking 
for an investment. And they went to the Legislature of Michigan 
in aid of a project of that kind — when I say " they " I mean the 
trust companies up there — to see what they could do about it. And 
they provided that three-fifths of the remainder of the saving 
deposits shall be invested by the board of directors as follows — ^theri 
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they go on with A, B, C, D, E, and F, and including G, which I 
will read, and this was applied to trust funds generally : 

(g) In the legally authorized first mortgage bonds of steamship companies: 
Provided, That such mortgages shall be upon steel steamship or steamships 
for the carriage of freight or package freight and passengers combined upon 
the Great Lakes and connecting waters of at least 5,000 tons carrying capacity 
each: Provided^ Such bonds are Issued at the time of completion and en- 
rollment of such steamship or steamships, or within one year thereafter: 
And provided further, That by the express terms of said mortgage at least 10 
per cent of the total issue of said bonds shall be retired annually, beginning 
within two years from the date of said bonds, and that the mortgage liability 
against said property shall not exceed one-half of Its actual cost: And pro- 
vided further. That the trustee of such mortgage shall be required to pro- 
tect the lien of said mortgage by attending to the recording thereof and by 
causing property covered by said mortgage to be insured against all risks on 
vessel property ordinarily covered by such insurance, Including marine risks 
and disasters, general and particular average, collision liability, protection and 
identity insurance and insurance against Uabllity for injuries to persons. In 
insurance companies and under forms of policies approved by the trustee, for 
an amount equal to tlie full insurable value of such steamship, such insurance 
to be made with loss payable to said trustee and the policies deposited with it. 

Now, as I run along, let me say about the. reason for requiring 
the full initial value in the insurance is this : The policy of marine 
insurance on a hull is invariably, so far as I know, a valued policy. 
They state the value of the ship and insure a proportion of that, 
and agree that that shall be taken as the value of tne ship without 
further account in the settlement of any loss under the policy. Now, 
you will readily see if the insurance is less than the policy value, 
say it is 50 per cent of that, then, while it would make no difference 
under a total loss, in the case of repairs and partial loss the under- 
writer is only insuring one-half. Now, say the ship is valued at 
$100,000 in the policy, 9ie insurance is $50,000 and the loss is $2Q,000. 
The underwriters are called upon to settle, and they would say, 
"Now the insurance is 50 per cent of this, the owners insuring the 
other 50 per cent; we will pay $10,000," which, of course, is per- 
fectly .proper and right. Therefore they require, in this character 
of insurance, that the full value should be covered by the insurance, 
in which case the underwriter, as to any loss, would pay 100 per cent 
of that loss, which was an important feature. Now, we have made 
our mortgages in that way, and we made our mortgages with a per- 
mission to the mortgagor to operate the ship^ and in all of those 
mortgages is a long trust clause about the rights of the trustee, when 
he shall act and how he shall act — for example, if the owner does 
not procure and furnish the insurance that is cause for a forfeiture, 
or the trustee may do it himself and add it to the debt; and a whole 
lot of those things are in it. And in every mortgage form with 
which I have had to do, before this system, we used to use forms 
provided by the Government, because they conformed to the Gov- 
ernment's printed books in which they made their records, and the 
Government went to the trouble of furnishing, free, mortgages with 
printed matter exactly the same. 

Now, they add the provision allowing a certain amount of in- 
debtedness to be incurred. In all of our mortgages there is a cove- 
nant that the mortgagor shall not permit the ship to be in debt 
beyond, in our case, not a percentage but a sum stated. And as I 
said in my letter of suggestion to Mr. Campbell, I do not recall one 
of over $10,000 for one boat of those very large boats. 
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Mr. Chindblom. What is the value of the largest boats covered 
by such a mortgage : what is the highest value of any boat covered 
by such a mortgage? 

Mr. GouLDER. Well, in the old times, normal times, they were 
built up to four or five hundred thousaid dollars. Of course, there 
is an ephemeral value in that, as with everything else ; but the nor- 
mal price we have is four or five hundred thousand dollars for some 
of the largest boats. 

Mr. Chindblom. And on the $500,000 boat the maximum would 
be $10,000? 

Mr. GouLDER. I do not think I recall one of more than $10,000. 
r know that does not quite meet Mr. Brown's point for this reason : 
As I pointed out in the very first thing I read to you, this question 
is not of such great importance to us because these ships do not go 
to sea. It is possible some of them might have gone through, but 
that is not their business. They are right there at home and under 
our eye all of the time, and the mortgagee can know, the trustee can 
know, and the owner, the management, and everybody else, in regard 
to those boats. They are not wanderers and wayfarers as with the 
tramp ships on the coast; they do not go off to be gone several 
months, and perhaps change their voyage. I suppose, Mr. Brown, 
one of the boats on the coast might.be away for one, two, or even 
three years. 

Mr. Brown. We do not catch whales any more, and one year 
would be the limit now. 

Mr. GouLDER. But they go for several months, where our ships are 
out of port for only days. 

Mr. Webb. Your ships are only employed, also, during a certain 
portion of the year. 

Mr. GouLDER. Our i^ips are employed as a seasonable business. 
Our season opens about the middle of April and closes the first part 
of December. The insurance policy navigating risk is from April 
15, midnight, to November 30, midnight. There is no insurance 
protection after that. 

Mr. J. C. Reichert. Your ships do not deteriorate as much in 
fresh water as they would in salt water either, do they ? 

Mr. GouLDER. I think possibly they do not. That is a question of 
very much interest under the tax law. I think the consensus of opin- 
ion up there is that there is a depreciation of 5 per cent, and that 
takes into account the obsolescence as well as the mere depreciation 
of the hull ; and there is depreciation of the engines and the boilers, 
which are a very important part of the ship. 

Mr. J. C. Reichert. That would be just the same. 

Mr. Goulder. That would be just the same, of course. 

Mr. J. C. Reichert. Isn't it a fact you can fill a tank with fresh 
water, and use a steel tank for years and years, and it will show 
practically no deterioration, whereas if you put salt water in there it 
would show depreciation if it was not kept painted twice a year, and 
would depreciate very materially. 

Mr. Goulder. That is possibly so as to rust and that kind of de- 
preciation of material. But our ships are of a different construction 
and I do not Imow that a just comparison could be made. For in- 
stance, a ship 624 feet over all would only have 32 feet depth, and a 
perfectly flat bottom, 85 or even 90 per cent box. 
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Mr. J. C. Eeichekt. I am very familiar with how they are built- 

Mr. GouLDEB. And then their hatches are so different. The entire 
deck, when the hatches are all open — there are 36 hatches in a Bhip 
of that kind, running way over to the sides nearly. 

Mr. J. C. Reichert. I have been aboard some oi them. 

Mr. Gonu>£R. All that goes into the question. And when you 
speak of deterioration, I think I would agi'ee with you that the mere 
erosin, rusting, anything of that kind, by submergence of the metal 
in the water, would not be so much as in the salt water. Although I 
am not informed scientifically or definitely on that, I would say that 
is true so far as I know. 

Mr. Webb. That is correct, Mr. Goulder. Then, further than that, 
you can equip a ship with galvanized piping on the Lakes and it 
will last for years, particularly if it is iron piping; whereas on an 
ocean-goinjy vessel we have to use either brass or copper, and the 
relative price of iron as compared to brass is about 5 to 40. 

Mr. Goulder. Yes ; you may use brass as against our iron. 

Mr. Webb. Your using iron is not because of building cheap, but 
you find that just as good in your ships as we fiind the brass in ships 
on the ocean. 

Mr. Goitw)er. Oh, yes; we get as good a classification as any 
ship; Ave get as high classification as any ship elsewhere. That 
relates to the construction difficulties and things that have to be 
met, and all that; but for the purposes for which our ships are 
constructed, they get just as high a rating as any ship gets anywhere 
in the world. 

Now, in leaving this, as far as I am concerned — I won't say I am 
anxious, because I do not feel any anxiety with this committee deal- 
ing with this thing, nor Mr. Campbell in his advice to the committee, 
which you naturally would seek and should on this matter; but 1 
am very desirous of having the utmost considei'ation, the most care- 
ful analytical consideration, given to the proposition that these ei^ist- 
ing mortgages are not going to be hampered. They have gone on 
there in tens, and I presume hundreds, of millions of dollars that 
have been advanced in that way, and I do not recall ever when a 
bond or any part of one bond ever defaulted. 

I do not mean not defaulted: I mean not paid — lost. I do not 
think that any man who ever put a dollar in them has ever lost a dol- 
lar on any of those bonds or any of those mortgages. And I am 
extremely anxious to have this careful consideration, to the end that 
everything in regard to this is to be in the future; that we are not 
going to be impaired up there, not going to be hampered; that our 
people who have those mortgages into the millions are not going to 
be thrown into any doubt of any kind; that nobody is going to be 
frightened with anything, no matter how attenuated, that will give 
rise to dispute and delay and all that sort of thing in reference to 
existing laws. And also I am very desirous and really solicitous 
that this system which you adopt shall be at least as good and, if 
possible, a oetter system than we nave ; because we now have, we men 
up there — we are different, and I ought not and do not pretend to 
speak for these gentlemen in New York, Philadelphia, and Balti- 
more, and that sort of thing, because I do not understand their busi- 
ness, I do not understand their difficulties; but I have no doubt they 
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would be awfully glad if they could take our system and apply it 
with the results we have had up there. I have no doubt they would 
be pleased, indeed, to do it, and I think it is because they can not 
apply just that system down here that they want something here to 
aid in this financing. 

The Chairman. It has been suggested that we have your law 
printed in the record. Is there anj' objection to that? 

Mr. BowE. The law of the State of Michigan ? 

Mr. GouLDER. The law of the State of Michigan ? 

Mr. GouLDER. There is something I did not read about the com- 
missioners. 

Mr. Chindblom. That relates to the enforcement of any steam- 
ship bonds? 

Mr. GoTTLDER. Yes, and describes the mortgage, and that is what 
we follow, and that is our plan. Now, I am not onlv desirous about 
present existing things, but, as I said, I am desirous that in the future 
the bill, the facility, the readiness with which we can get money and 
do get money, and expect to get money, shall not be impaired. 

^ow, as I said at the outset, I was going to make you a suggestion. 
My suggestion is this (I have already spoken to Mr. Campbell about 
it) : I think that it would not be fair tor anybody to say that law- 
yers come in here with their technicalities, as they always do, and 
make a great tMieu about nothing. That is not true in this case. 
This is a big thing. And to handle this and work it out, I suggested 
to Mr. Campbell that, in addition to what he has done in writing to 
admiralty lawyers, such lawyers as are here — Mr. Brown, Mr. 
Crowell, and these other lawyers, and Mr. White — get together with 
him and go over this thing and let us all feel free — ^let eveirbody 
feel free to make suggestions, without any criticism or Mr. 
Campbell, or without any criticism of the bill. As far as I am con- 
cerned, Mr. White knows about these details much better than I. 
We are not trying to prevent, but we do not want, nobody wants, 
to lose what we have got, and what is now not an experiment, or hope, 
or matter of speculation, but an existing fact, running up into many, 
many mUlions of dollar^. 

Mr. Burroughs. I understand you are an admiralty lawyer. 

Mr. GouLDER. Yes, sir. 

Mr. Burroughs. And practice at Cleveland, Ohio? 

Mr. GouLDER. At Cleveland, yes, sir. 

Mr. Burroughs. For how long a time have you been in active 
practice? 

Mr. GrOULDER. For more than 30 years; I will not say for how 
many more. 

Mr. Burroughs. With special reference to the practice in con- 
nection with Great Lakes business ? 

Mr. GouLDER. Oh, necessarily; that is why I say I do not know 
about this coast business. 

Mr. Burroughs. I understood you, in the very beginning of what 
you said, to say that from your experience in this practice you were 
satisfied the general principle of this bill, something along the gen- 
eral lines, anyway, of this proposed legislation, was desirable. That 
would be fair ? 

Mr. Gouii)ER. That would be fair. And I base that on the action 
of Mr. Campbell and his investigation and the statements I have 
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heard here. So far as we are concerned, we would not care for it 
and do not need it. 

Mr. Burroughs. You would not care for it? 

Mr. GouLDER. No, we would not care for it up there and we do 
not need it up there. If there was some way you could segregate 
the Lakes from its operation, we would be satisfied. But I do not 
see how you can do that. 

Mr. Burroughs. That is to say, so far as you are concerned, the 
class of security and the conditions are reasonably satisfactory? 

Mr. GouLDER. Oh, yes ; but I am taking the further step that these 
gentlemen all point out, and your own investigations have pointed 
out, and Mr. Campbell has ascertained, that there is need for some- 
thing of this kind, this new bill, and apparently they think that our 
plan could not be adopted on the ocean. Now, this is not a new 
matter. As a member of the Maritime Law Association, which has 
its headquarters in New York, this matter has been up from time 
to time about giving the mortgage a preference. You will find 
some lawyers in New York who are very much in favor of it. I 
know one of the leading lawyers there who is very much in favor 
of it, not from anything I have learned in connection with this 
matter now before the committee, but in previous talks. I think 
I was on the committee once when he talked to it. Another man, 
now a judge, throws up his hands in holy horror and says, " Leave 
it alone ; we have been doing this now for 140 years." And another 
man said, in regard to deanng with a mortgage in this wav, '^ Oh, 
well, there isn't any mortgage, anyway; you might as well try to 
put a mortgage on a flock of birds as on a ship." 

Mr. Alexander. Oh, well, there are men who never get anywhere, 
who are obsessed with their delusions, just like there are in law and 
politics, and who never get anywhere and never know anything. 

Mr. GouiDER. I think. I see here evidence of the feeling that the 
plan that is so satisfactory to us on the Lakes would not nt; but wo 
have done so much in this and are so involved in it, I do not want 
any of that good to be impaired in any way. I do not want to get 
hung up, and in the air, and in the court, and have to go to nie 
Supreme Court about this. And I think the lawyei-s ought to be 
wining to assist the committee by thrashing out a lot of these de- 
tails after getting the general idea in the committee. And I think 
that towage matter I spoke of, I think that salvage matter I spoke 
of, is something for the committee to consider. And I think this 
matter of operating expense, it seems to me, is all important to be 
considered and handled in a safe, reasonable, and proper way, to 
have this little ordinary running credit that everybody has in any 
business. The ships need it as much as anybody else. I think the 
gentlemen can get together and whittle out the aetails on this juris- 
diction and a saving clause and things of that kind. 

Mr. Burroughs. You have not prepared anything, have you, in 
the way of a saving clause that would protect your rights? 

Mr. GouuJER. No, sir. 

Mr. Burroughs. In regard to existing mortgages up there? 

Mr. GouLDBR. Only so far as we wrote a letter, and perhaps you 
will hear Mr. White for a few moments and he can explain that to 
you. We wrote a letter showing where certain things should be 
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put in which he thought would have that effect. If you will he^ir 
Mr. White a few minutes now, he can do that. 

The Chairman. It is now 1.30, and we had better take a recess 
until 2.30 p. m. 

(The memorandum of the law of the State of Michigan filed by 
Mr. Goulder is as follows:) 

FROM THE SAVINGS BANKS IN\'ESTMENT LAWS OF MICHIGAN HOWELL S 

MICHIGAN STATUTES SECOND EDITION. 

; Section 6423. — Savings hanks deposits^ aTiwmvt of reserve — /fi- 
ve^fm/'N/fi — LoauH — Deposits in approved banks or trust companies — 
Bank to maintain reserve — Proceedings in case of failure: 

Am. 1889, July 3, Act 257; 1891, Feb. 26, Act 10; 1905 June 10, 
Act 262; 1907, June 28, Act 322. Sec. 27. A savings bank shall 
keep on hand at least 15 per cent of its total deposits, one-third of 
which reser\'e shall be in lawful money in its own vaults and the 
balance on deposit, payable on demand, with banks, national or 
State, in cities approved by the commissioners as reserve cities, or 
invested in the United States bonds; three-fifths of the remainder «)f 
the savings deposits shall be invested by the board of directors as 
follows : 

^^(g) In the legally authorized first mortgage bonds of steamship 
companies: Provided^ That such mortgages 5iall be upon steel steam- 
ship or steamships for the carriage of freight or package freight and 
passengers combined, upon the Great LaKes and connecting watei>i 
of at least 5,000 tons carrying capacity each: Provided^ Tnat such 
bonds are issued at the time of completion and enrollment of such 
steamship or steamships, or within one year thereafter: And pro- 
vided fv^ther^ That by the express terms of said mortgage, at least 
10 per cent of the total issue of said bonds shall be retired annually, 
beginning within two years from the date of said bonds, and that 
the mortgage liability against said property shall not exceed one- 
half of its actual cost: And provided further^ That the trustees of 
such mortgage shall be required to protect the lien of said mortgage 
by attending to the recording thereof and by causing property cov- 
ered by said mortgage to be insured against all risks on vessel prop- 
erty ordinarily covered by such insurance, including marine risks 
and disasters, general and particular average, collision liabilitv, pro- 
tection and indemnity insurance and insurance against liability for 
injuries to persons, in insurance companies and under forms of. poli- 
cies approved by the trustee, for an amount equal to the full insur- 
able value of such steamship, such insurance to be made with loss 
payable to said trustee and the policies deposited with it: And pro- 
vided further^ That there shall be filed with the commissioner of 
the banking department of this State a schedule of the insurance 
upon such property, which schedule shall be signed by the trustee 
under said mortgage and shall be accompanied by the certificate of 
said trustee that the policies mentioned in said schedule are held 
by said trustee and are payable to said trustee in case of loss for 
the benefit of the holders of the outstanding bonds issued under such 
mortgage; and further, that similar certificates be filed from time 
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to time by said trustee with said commissioner of the banking de- 
partment of this State, evidencing renewals of said insurance by 
E roper policies or legal insurance oinders: Provided fwrther^ That 
y the terms of such mortgage, the mortgagor shall not suffer such 
steamship to become indebted in an amount exceeding 5 per cent of 
the original amount of the principal of said mortgage at any time 
and that the failure of the mortgagor to forthwith procure the re- 
lease of such steamship or steamships, from mechanics', laborers', 
admiralty, statutory or other liens, claims, or charges against such 
steanisliip, shall constitute a default in the provisions of such mort- 
gage : And provided further^ That such bonds shall have been ap- 
proved by the securities commission hereinafter provided for." 
(The committee thereupon took a recess until 2.30 p. m.) 

AFTER RECESS.. 

Pursuant to recess, the committee reconvened at 2.45 o'clock p. m., 
Hon. William S. Greene (chairman) presiding. 

The Chairmak. The committee will come to order. We would like 
to hear from Mr. White. 

STATEMENT OF MB. W. W. WHITE, LAWTEE, MEMBEB OF FIBM 
OF OOXTLDEB, WHITE ft OABBT, ADMIBALT7 ATTOBNETS. 

Mr. WnrTE. I think it is well that the committee should know how 
important it is that the existing emergency upon the (j^reat Lakes 
should not be affected adversely or injuriously by the bill. This sys- 
tem or practice of giving vessel mortga^fes to trustees securing bond 
issues had its inception on the Great Lakes about the year 1899, when 
we began to build the larger boats that involved more money, and so 
needed borrowed capital. That is about 20 years. During that pe- 
riod it has fallen to me in our office to handle the vessel mortgages 
matters, and I have di*awn, I think, somewhere in the neighborhood 
of 240 mortgages, running from $100,000 up to $1,500,000. Those are 
not all mortgages that have been placed at the building of the boat. 
During panicky times we have had sometimes to refinance ; our 10-year 
series was making too lar^ an installment to be paid each year, and 
so with the mortgage paid down, we will say, one-half, we would 
refinance and divide that one-half into a series of 10 yeai's. 

I think there must have been placed through our office — I am simply 
making a rough estimate— perhaps $75,000,000 or $100,000,000 on 
vessel properties. I think it is-only fair to add, though, that I believe 
we have done more of that business than perhaps any other admiralty 
attorneys. I do not want to give the impression that every admiralty 
firm through the Great Lakes has been doing as much. It was neces- 
sary for us to find a market for these bonds, when it was first started, 
quickly. It was an untried security, and at first they went slowly. 
Michigan, and especially Detroit, became the first big market, and 
the trust companies took mortgages very freely, and so the Michigan 
statute, to which Mr. Goulder has referred, has been quite the guide as 
to our form of mortgage and procedure, because so many of the mort- 
gages were placed there, and we wanted the securities to have a market 
with the savings banks and other public institutions of Michigan. 
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The market has grown with the faith in the security, and so far as we 
know there has never been one dollar lost on one of these bonds secured 
by mortgages on the Great Lakes, and there have been only two or 
three foreclosures. 

Mr. RowE. Your law, as I understand, restricts to 50 per cent of 
the cost. 

Mr. White. Yes. I do not think we ever placed a mortgage at over 
50 per cent. It is not in all cases bound to that, because sometimes we 
place mortgages on older boats and older fleets in the refinancing — for 
instance, where the bonds would not be in conformity with the Michi- 
gan law — and our market is broadened, so we do not have to send 
these bonds to savings banks exclusively, so these bonds have been 
scattered all over. How many millions are outstanding now, it would 
be a matter of guesswork, because we would have to go to the various 
trust companies and see how many they had outstanding under their 
various mortgages, and there are millions of them. 

To come to the question of the statute and its effect upon exist- 
ing mortgages. Under section 7 you provide " that any person fur- 
nishing repair's, supplies, or otlier necessaines," etc., shall have a 
maritime hen ; " but such lien and all other liens arising out of oi" 
created by any contract or possession, except for crews' and steve- 
dores' wages and salvage, snail be subordinate to the lien of any 
mortgage filed " in accordance with the bill. 

Our existing mortgages are not prior to these contract liens for 
repairs, supplies, or other necessaries. It is not necessary to us, if you 
ran leave us the lien that they should be. We, however, frequently 
put second mortgages upon our fleets. We have gone so far as to put 
third mortgages from time to time. Let us assume, then, that a 
second mortgage is to be placed upon some of our boats, single boats 
or fleets, and it is put on in accordance with this bill. That second 
mortgage is ahead of those maritime liens enumerated in section 7. 
But it is subordinate to the first mortgage. The first mortgage is 
subordinate to the maritime liens mentioned in section 7 and superior 
to the second ones. Now, to start and chase around ahead of you, 
you have a circle that the courts must disentangle. 

Mr. Hardy. I wish you would read that again. I do not under- 
stand any such result would follow from section 7. 

Mr. White. Section 7 is dealing only with the mortgage created 
that is placed on record, as required by this bill, and notice of which 
is indorsed upon the certificate of registry, or of enrollment and 
license of the boat, and a copy of which is carried on the boat. That 
is, the mortgage created by this. 

Mr. Hardy. Don't you understand that section would apply to any 
subsequent mortgage that is made? 

Mr. White. Yes. I am talking of a case where we have an exist- 
ing mortgage on one of our boats, and it is necessary to apply a second 
mortgage, and they place it on in accordance with this measure, 
which, we will say, has become a law. That second mortgage then 
is prior to these maritime liens mentioned in section 7. 

Mr. Alexander. That is, if it is placed on record before those liens 
are created? 

Mr. WiirrE. Yes. 

Mr. Hardy. Don't you understand the first mortgage to be prior! 
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Mr. White. No. 

Mr. Hardy. Why not? 

Mr. White, The existing mortgage 

Mr. AijsxANDER. Not at this time. 

Mr. White. But there are millions of dollars of them. 

Mr. Alexander. I understand that. 

Mr. Hardy. They are not superior to the repair men's claims ? 

Mr. White. No. 

Mr. Hardy. But these second mortgages put on under this bill 
would be. 

Mr. White. Would be superior to the repair man's claim, but it 
would be inferior to our mortgage, the present existing mortgage. 
So you can chase the thing around and each man says, '' I am ahead 
of you." The court has got to disentangle it. 

Mr. Ai^exander. The court may not by specific enactment make 
this apply to future liens. 

Mr. White. But future liens will be ahead of our existing mort- 
gages. As I understand your bill, you do not attempt to deal with 
maritime liens that have been created and have become fastened upon 
the boat at the time this becomes a law. I question whether you 
could disturb that lien. 

Mr. Au:2CAND£R. I do, too. 

Mr. White. On that assumption, that it is not your intent to touch 
the existing maritime liens at the time that this becomes an act, in 
order to make it clear, I would suggest that instead of saying, begin- 
ning with section 7, "Any person furnishing repairs " say "Any per- 
son who shall hereafter furnish repairs," etc. 

To conform to that idea, lines 5 and 6, on page 9, would be 
changed as follows : " But such lien and all other liens hereafter aris- 
ing out of or hereafter created by " ; simply to carry on that " here- 
after " to all of the liens that we are dealing with there. 

Then provide in lines 8 and 9, by insertion, so it shall read as 
follows: "These maritime liens that are referred to"; and then, 
" Shall be subordinate to the lien of any existing mortgage ; and 
shall also be subordinate to the lien of any mortgage hereafter filed 
for record in the office of the collector of customs and noted upon 
the certificates," etc. 

I think that gives a clear right to place the lien of the existing 
mortgage ahead of the maritime lien or maritime contract hereafter 
created. That is, after this bill becomes a law. In other words, 
from the time this bill becomes a law it subordinates liens thereafter 
created to the lien of the existing mortgage. Then we have no 
interest as to existing mortgages in this bill because as to liens that 
are created after the passage of this act, we are ahead, and the 
second mortgage is only provided to be ahead of the liens created 
after the enactment of the bill. 

Mr. Ai/EXANDER. I think those are very valuable sug^stions to 
clear up what might be an unconstitutional provision m the bill 
as affecting existing rights. 

Mr. White. Yes; to conform to that. 

Mr. Chindbijom. Just a word. In using the words, "existing 
mortgage," is not that a little vague? Would it be better to say, 
mortgages existing at the time this act goes into effect ? 
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Mr. White. Well, I think heretofore duly filed — existing mort- 
gages heretofore duly filed — ^that is, before the passage of this law. 

Mr. RowE. Do you call them filed or recorded ? 

Mr. WnrTE. Perhaps recorded is a better word. Filed for record, 
it says. 

Mr. Chindblom. Mr. Campbell suggested changing recorded to 
filed for record. 

Mr. White. I have simply added, " heretofore duly." 

To make section 12 conform — section 12 now provides, " shall not 
apply to, existing mortgages." In the suggestion I have just made 
it does apply to existing mortgages in a sense, so I think it would be 
well to add this. 

Mr. Hardy* Why not just strike that out if you make these other 
corrections? 

Mr. White. That would be all right, or say, this act shall not 
apply to existing mortgages except as herein provided. 

Mr. Alexakder. Except as in section 7 provided. 

Mr. Whitb, Possibly you might have something else as amend- 
ments in some other section. The language of section 12, at pres- 
ent, says : 

That this act shaU not apply to existing inortgai^e^ uniesn the niort}m?ee 
compUes with the provisions hereof. 

Mr. Hardt. Is it not tautology that it shall not apply to certain 
things except as herein pro video? Of course, it would not apply 
except as provided. 

Mr. Alexander. You might say it shall not apply at all. There 
would be an inconsistency between that provision and the provisions 
of section 7. 

Mr. White. I think it would be a good suggestion to strike out 
section 12. 

Mr. Kowe. It might cause considerable litigation to find out where 
it does apply. 

Mr. White. He means, cut it out of the act where it makes any 
reference to existing mortgages. I think, perhaps, it may be a little 
clearer without that word, but it is a matter of choice. 

Mr. Alexander. That might lead to confusion if you leave section 
12 in. 

Mr. White. As the biU stands at present, after the changes I have 
suggested 

Mr. Hardy. The changes you have alreadv suggested, put in the 
word, " hereafter," and the other pix)vision which takes care of exist- 
ing mortgages makes them '' hereafter," it seems to me. 

Mr. White. We can strike out section 12. 

Mr. Alexander. I think your suggestions are valuable and ought 
to be incorporated in section 7, and if that is done section 12 can 
well go out. 

Mr. White. Yesterday I went to one of our clients who was manag- 
ing about 15 boats, and called his attention to this bill as it now 
reads without these changes, and the provision that this act shall not 
apply to existing mortgages unless the mortgagee complies with the 
provisions hereof. I said, you have a great many mortgages on 
your boats quite old, 5 or 6 years. Suppose the trustee under those 
mortgages tries to comply with this act. He must come to you and 
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ask you to have your enrollment and license filed with the collector 
of customs to have indorsed on it the fact that the mortgage exists. 
You must be furnished with a copy of the mortgage and carry that 
on your boat, and there is a heavy penalty if it is not always on your 
boat. " Why," he said, " is there anything in my contract that makes 
me do that? " I said, " No; why should I take all that responsibility 
and liability of my captain losing my mortgage. He will not do 
that. The trust company can not force me to bring this mort- 
gage in.' 

Mr. Hardy. With the changes you have suggested, he would not 
be compelled to, but if he did ne would get a certain advantage. 

Mr. WnrrE. That is what we would meet. The trust companies 
would meet it everywhere from these vessel managers if they asked 
the vessel managers to bring their mortgages in and go through this, 
and assume the responsibility of carrying copies of mortgages and ex- 
hibiting it on $5,000 penalty. They would say, it is not part of my 
contract and I will not assume it. 

Mr. RowE. Yetvou think it is a necessary part of this bill so far as 
we think of the Great Lakes ; but the overseas trade and ships that 
go long journeys, you believe that putting this on the ship's papers, 
noting it on the snip's papers, is almost a necessary feature, do you 
not? 

Mr. WnrrE. I do not think anybody ever looks at the ship's 
papers. 

Mr. RowE. They will and may later. 

Mr. WnrrE. As far as it comes to dealing abroad, they do not look 
at ship's papers, and as to dealing in this country, I do not know of 
anybody that ever looks at the ship's papers. 

Mr. RowE. They don't have to, now. 

Mr. WnrrE. In the future he has got to find out, according to this. 
Now, as I understand it, you are not interested as far as cost is con- 
cerned in any existing or heretofore given mortgages. We have had 
some experience with mortga^d seagoing vessels. I can not speak 
with anywhere near the familiarity that the New York lawyers who 
were here this morning can, but in coming in contact with New York 
bankers in reference to these mortgages we have found that they 
fought very shy of lending any money on seagoing boats. You can 
prefer your own reasons. Some were mentioned here this morning, 
getting imder the laws of other countries and where our liens will 
be ignored and chicanery and other thin^ that would come in, so I 
do not believe there are very many existing vessel mortgages on 
ocean-going boats that you would have to give consideration to. 

Mr. RowE. I think you will find that there are some, however. 

Mr. WnrrE. There are some. 

Mr. RowE. Take a combination of people who purchase many 
mortgages and the people that constructed the boats have taken an 
interest in the mortgages, sometimes there is a bond issue and some- 
times a straight mortgage. 

Mr. White. I know there are a few. We have had something to 
ilo with a few of them. 

Now, as to the subject of towage. Naturally, in considering this 
bill, your minds have considered the New York harbor with its deep 
protected waterway of 22 or 24 miles, and that there is a vast amount 
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of lighterage, transportation back and forth by tuss, which is, in a 
sense, called towage. It is towage. We do not have that on the 
Great Lakes. We have no deep-sea harbors on the Great Lakes. Our 
harbors are almost all of them made by breakwaters thrown out into 
the Lakes. We have shallower waters and our storms kick up very 
heavy seas, much heavier than they do on the ocean. A vessel coming 
in toward the harbor, if any of you are familiar with Cleveland, 
which is typical, or Buffalo, you have a narrow space in the break- 
v/ater to come through and that boat must come in out of that heavy 
seawaly quickly and has a relatively small space to get through. 
She must not hit the pier on either side, so that when the tug: is 
signaled she can not stop and say, " What are the liens on your boat t 
What will you do to protect me f Come across with some security. I 
will not come out and bring that boat in unless you give me some 
security.^' The captain, after he gets out there, can not go on the 
boat to find out. He throws a lead line to get his towline over the 
best he can, sometimes with a great effort. We can not be in the posi- 
tion of letting that boat founder. Nobody would ever forgive any 
towing company that simply sat back and said, " I have not security 
enough, so I will let that boat go to pieces on the breakwater." That 
is almost daily with us. We do occasionally take boats and tow them 
up the Cuyahoga River 3 or 4 miles, but the bulk of our towage is 
out there in the harbors, and it is very essential that these tugs 
should be perfectly free to go and help a boat and not stop to think 
one minute about the credit. So that we feel very keenly that tow- 
age should be excepted just as much as salvages, because so largely 
our towage work is in the line of salvage. 

Mr. BowB. I think you will find if you look over the statistics, 
fully half of your tonnage is legitimate business and has nothing to 
do with saving a ship in trouble. 

Mr. White. The ship is not in trouble. I am not referring to a 
ship in distress. I refer to a ship coming in in rough weather. 

Mr. RowE. That is distress in a certain sense. 

Mr. Alexander. Why don't you come in without a tug? 

Mr. White. She can not get in. 

Mr. Alexander. She is in distress then? 

Mr. White. It is simply the nature of the harbor. She must come 
in with one or two tugs. 

Mr. Alexander. She could stay out at sea. 

Mr. White. Away off in open water. But that is delaying her 
business and it is not a practical proposition. 

Mr. Burroughs. What proportion of the boats that come in there 
month in and month out require the tug? 

Mr. White. Most every one. 

Mr. Burroughs. In all kinds of weather? 

Mr. White. Yes. There is a sort of a harbor rule there. Mr. 
Goulder is more familiar than I am with that. 

Mr. Hardy. "WTiat is the usual charge for the towage of a 10,000 
ton vessel? 

Mr. White. It is not a very heavy charge. It depends, of course, 
upon what they have to do, where they have to tug her. Some are 
just brought in behind the breakwater and anchored there until 
they get their turn at the dock. 
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Mr. HARDr. What would that cost? 

Mr. White. Perhaps $25, or $50, depending on the size of the 
boat. 

Mr. Hardy. Towage never does amount to a large item. 

Mr. White. Yes. Take a boat and tow it up to Cleveland Furnace 
and it will cost you $500. 

Mr. Hardy. For a 5,000-ton vessel that is not a biff debt. 

Mr. White. No. Therefore, it is not a serious thing to anybody 
to have these towage claims come ahead, but you take the aggregate 
of towage claims that a towage company has to keep losing, they 
would be wiped out. 

Mr. Hardy. Would it be a good suggestion to let these towage 
claims have preference for a certain length of time? In other words, 
require the vessel not to accumulate a list of towage claims. It 
might be towed in a dozen times before it would ever pay. 

Mr. White. If you are going to put a limit for something, by the 
year or season. 

Mr. Hardy. Not more than so much for towage during a period, 
I do not know whether you could put that in a bill. 

Mr. Alexander. Towing a vessel from dock to dock or from the 
harbor up to some mill, that is just ordinary work, and the reason 
jou give will not apply to that case. 

Mr. White. Yes. 

Mr. Alexander. The difficulty would be to draw the line. In the 
•case referred to, where the vessel is outside of the harbor in rough 
weather and should be towed in for safety, very clearly that is in 
the nature of salvage and the tug towing the vessel in should have 
a prior lien, but where the vessel is laying at anchor in the harbor 
and the captain wants to move her from that place up the river to 
some mill or factory, should that service be a prior lien on that ves- 
sel to the mortgage ? 

Mr. White. No ; that is more akin to repairs and supplies, but in 
our usual situation on the Great Lakes that would not be so custo- 
mary ; there is some of that. 

Mr. Alexander. In New York Harbor that is a large item. 

Mr. White. There is a lot of it there ; one hundred times as much 
as we have. Our boat comes in and is sighted and signals for a tug. 
Harbor rules require that she shall use one tug or two tugs, accord- 
ing to size. She is put in the hands of the tug and she has got 
to go up the river. They can not drop her inside of the breakwater 
and say, "Now, you make a contract with us and let us know all 
about your mortgage before we take you up the river." That harbor 
would be blocked while you are looking at the papers and having 
lawyers look up the different papers : " I have got you to the point 
of safety; now I have got to have a different kmd of contract." 

As to the point that Mr. Goulder made this morning about con- 
tract salvage in distinction from pure salvage, and voluntary sal- 
vage, there may be no distinction. It may all be salvage, but we 
have been recently going through a very important case, that of the 
Eastland^ which sunk in the Chicago Kiver, where the salvage was 
by contract, and a no-cure, no-pay contract. Gather up and pay so 
much; if we don't gather up you pay us nothing. She was raised 
and the Chicago Kiver was cleared and the boat given a Yahie, but 
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she had no value down on the bottom of the river. When we came 
to present that claim to the court, Judge Kenesaw Landis held that 
it was not salvage at all and we did not have any lien at all, nothing 
but a contract. It went to the Circuit Court of Appeals and Judge 
Baker, the others of the court concurring, said it is not necessary 
to determine whether it is salvage or not, because it is a contract 
that gave the boat value, and therefore, it has the first and prior 
rieht, anyway. 
. Mr. Chindblom. Under what theory of law? 

Mr. Whtte. I will let you read his opinion. That is what he 
said. 

' Mr. Chindbix>m. I happen to live in Chicago and 1 know some- 
thing about the case, but I would be interested in knowing upon what 
theory there is a lien of that sort. 

Mr. WHrrE. I prefer not to disgress into that case. I would like 
to have you read the opinion. We felt all the time it was a case of 
true salvage. Application was made to the Supreme Court for a 
writ of certiorari and the Supreme Court refused to reconsider the 
case. 

Mr. AiiEXANDER. While the reasoning was wrong, the decision wa^s 
ri^ht. 

Mr. White. Yes; it may be. It seems that there should be no 
question, but that the salvage service performed by contract, and 
they are almost all performed by contract these days, should by 
some technical construction of a court be barred on the theory that 
it is not within the meaning of this word " salvage." 

We are not interested in this, I think, as much as the people of the 
coast; I believe you are mostly ship builders who are here, and 
doing the business of salvors. You must have a lot more salvage. 

Mr. Reichert. I have been in business 21 years and have not had 
salvage case; I steered a tugboat for 20 years. You fellows have 
got that down to a science on the Lakes. 

Mr. WnrTE. We have a great deal of it there. 

Mr. RiECHERT. We went in the service and we think it is in the 
natural grind of our business. We do not charge salvage for it. 
You fellows take a poor devil and choke him, from what I hear 
about it. 

Mr. WnrTE. I never have seen very heavy dividends from a towing 
company with a magnifying glass. 

We ask that they be given serious consideration on that point. If 
that is your intention, to make an exception of salvage, that jrou 
make it clear that it does not include the contract safva^, wHieh 
is practically 99 per cent of the salvage to-day. 

Mr. Hardy. In other words, a vessel anchored and it was pulled 
off, towed in; you call that salvage? 

Mr. White. Yes. Here is a situation of salvage in the old davo: 
A boat got away and there was no wireless, telegraph, or telephone, 
and they had to jiret that boat saved, and another boat w^ould come 
along. Perhaps the master of the boat in distress would make a 
contract with the master of the other boat. Perhaps the master of 
the other boat would just take him off and say I will take my chances 
of what the couii: will give me. When those contracts were made by 
masters in distress, the court still said, we will tear these contracts 
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up if they are unconstitutional and will award this man what he is 
entitled to. With the coming in of the wireless and the telephone 
and telegraph, in close contact with the boat at all times with the 
shoi-e, and with equipment for salving the boats, it is done by the 
])eople on the shore. The manager of the boat on the shore calls the 
towing company, Mr. Smith, whoever it is, and says, "So and so, 
what will you do? '' They put in their bids. Out on the Great Lakes 
where they have the no-cure, no-pay bid, the fellow who has the 
lowest, bid is awarded the salvage contract and goes there with the 
lighters and tugs to get the boat off. Sometimes he may fail and they 
will make a contract with the next fellow. I have known three to 
try and lose the boat and not get any. 

As to the question of jurisdiction that Mr. Goulder dwelt on this 
morning, I can not help but feel that the committee recognizes the 
force of the point of striking out from that section 11 the provision 
that cuts off the States rights to foreclose mortgages. 

Mr. Alexander. The word "exclusive" out? 

Mr. White. The word "exclusive" was cut out from section 11, 
the words foreclosure of mortgages on vessels, where it attempts to 
cut off jurisdiction of State courts so as to leave the State courts 
free to handle jurisdiction of foreclosure of mortgages if anybodv 
wants to go there. I suggest that for this reason in addition: it 
has been a long work for us to bulid up the market for our vessel 
bonds. The Anierican Shipbuilding Co. at one time, I think, had 
$10,000,000 of these bonds in its safe deposit box and they could 
not market them. They came to me in 1903 and wanted to pay me 
a yearly salary if I would go out and talk up these bonds and make 
a market for them in the United States. From that situation we 
have ^^radually worked out a market for vessel bonds. You know 
how timid the banker is. Suppose that some attorney comes to him 
with a fair reason, and says that jurisdiction in a Federal court is in 
doubt and you will have to go to the Supreme Court of the United 
States before you know whether you are right, and I do not believe 
you people, being citizens of the same State, can use them ? I would 
not advise you to rely on that at all; and after having cut out the 
jurisdiction of the State court, the banker would say, I guess I 
will keep my money. I can not see how it strengthens the bill any 
to prevent the States from having the right. You don't have to 
resort to it. It is a question of the mortgagee ; shall he go there or 
go to the Federal court. 

Mr. Hardt. In other words, if the State courts are not knocked 
in the head by this bill, then there will be a voluntary, free right 
in the Federal court without destroying the State's rights. 

Mr. Whitb. Yes. 

Mr. Alexander. What language do you suggest be stricken out? 

Mr. White. I think some one said yesterday the insertion of the 
word "exclusive" after the provision before the Federal Court 
jurisdiction. I would ask that that be eliminated. 

Mr. Hardy. And also the latter part of section 11. 

Mr. White. The word '' foreclosure/' from line 18, page 10. 

Mr. Hardy. Read that for a line or two. 

Mr. White. "That this act shall supersede the provi^>ions of all 
State statutes conferring liens on vessels, in so far as the same pur- 
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port to create rights of action to be enforced by proceedings in rem 
against vessels for repaii's, supplies, and other necessaries, or which 
provide for recording or foreclosing of mortgages on vessels." 

Supersede the State statute without foreclosure of the mortgage. 
It should supersede as to recording; States ought not to have any- 
thing to do with recording, and have not. 

Mr. Burroughs. It is only the last line of that section. 

Mr. White. Just those tnree words, " or foreclosure of." 

Referring to Mr. Brown's thought this morning, about the neces- 
sary credit of the boat 

Mr. Chindblom. Before you get to that amendment, what do you 
say about prescribing the procedure, as contemplated in this bilK 
to the practice in admiralty courts ? 

Mr. W hite. In the State courts, do you mean ? 

Mr. Chindblom. In both courts; Federal and State courts. 

Mr. White. I think your procedure is, perhaps, sufficiently de- 
fined as to the Federal court, to follow the rules of admiralty. 

Mr. Chindblom. That is in the bill as it reads now, if it was left 
as it is, and you leave the State courts the jurisdiction, it would still 
provide, I think, that the practice should be as in the admiralty 
courts. 

Mr. White. I doubt that. 

Mr. Chindblom. What would vou say about that if that is the 
effect of the bill ? 

Mr. White. I question very much whether Congress has the right 
to prescribe the procedure in the State court. We are having no 
trouble with it. 

Mr. Hardy. Should not this bill by its terms not undeilake to do 
so? I think by its terms it would undertake to i^egulate the pro- 
ceeding. 

Mr. White. It does in the Federal court. It says the Federal 
court shall have such and such jurisdiction. I do not think it tries 
to dictate to the State, and I do not believe Congress could give the 
sheriff authority to sell three or all liens. I think, perhaps, that is 
one of the thoughts in your mind. 

Mr. Chindblom. Yes. 

Mr. WnrrE. As to Mr. Brown's point this morning — ^that is, nec- 
essary credit that the boat needs — ^there is no business enterprise that 
is conducted on land that does not need credit, and with the migra- 
tory character of the debt, it is an a priori argument that it needs 
credit, and it does. If you go to Europe without your letter of 
credit in your pocket, where are you? That is not so important on 
the great lakes, but we have found it necessary to give a reasonable 
amount of current credit, and that credit has run from $5,000 on 
smaller boats to $10,000 on our larger boats. I might say that that 
is in addition to the insurance premiums that are not due. We pay 
our insurance premiums in installments, and the $10,000, for ex- 
ample, whatever it may be, is in addition to those insurance pre- 
miums that are not due. Did you include insurance premiums, Mr. 
Brown ? 

Mr. Brown. No ; just general credit. 

Mr. White. They speak of there being more credit needed on the 
ocean. As to that we would not attempt to pass judgment. We do 
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have this feature, however. We have to recognize that the boats 
need at times to be repaired in Canadian ports if they are unsea- 
worthy, and that there is a heavy duty imposed by the United States 
added on such repairs. When it comes to anything in the nature of 
very big repairs, or betterments, new boilers, new tank tops, chang- 
ing the hatches, things that run into manv thousands of dollars, 
the vessel manager or owners always find that money. They don't 
run up loans for that; they find the money and make these improve- 
ments as in the nature of a further investment. We have never had 
any trouble in connection with these larger repairs and betterment 
bills. 

Mr. Hardy. Under your law would they come in ahead of the 
mortgage? 

Mr. White. Yes. But they are imder contract with us, you see, 
not to allow anything more tnan $10,000 to be put on the boat, and 
so they find the money for anything beyond that. 

Mr. Hardy. If they should go beyond that, would a lien be set 
up ilgainst it ? Would it mature your m6rtgage by the terms of it t 

Mr. White. If the trustee elected to declare it. 

Mr. Hardy. That is a matter of contract between the parties? 

Mr. White. Purely a matter of contract under the mortgage. If 
they can not raise it in any other way, I have known them to put 
a second mortgage, and come around to the stockholders and take 
up $500 apiece among them. 

Mr. Chindblok. That would be secondary to your mortgage? 

Mr. White. Yes. 

Mr. Chindblom. Does that $5,000 or $10,000, as the case may be, 
include towage? 

Mr. White. Yes. Whether there is such a discrepancy between 
us and the ocean, I know nothing about that. 

Mr. Chindblom. Does your suggestion of getting a second mort- 
gage effect a solution of the dimculty in this bill? If repairs be 
needed to a considerable extent, more than four or five tnousand 
dollars, supposed to be fair from current income under this bill, 
could not tne shipowner make a second mortgage for his repairs? 

Mr. White. If the shipowner has got his boat in a profitable busi- 
ness, he will find a way to get that money, he and his stockholders. 
There is no doubt about that. There is this to be said, on the other 
hand. I doubt if they have had on the ocean the development that 
we have gone through in building up our mortgage system on the 
Great Lakes. And we know so easily how to do the things and what 
we can and can not do. Here is a way of doing it, and we fell into 
those things so readily because of this established system of mort- 
gaging that we are all familiar with. Mr. Brown and the New York 
people may not be so familiar with this situation, and it may be that 
they are venturing into a new field. 

Mr. Hardy. In other words, you are familiar with your problems 
and their practice? 

Mr. White. Yes; it might be that they need a larger percentage. 

Mr. Alexander. You have built up a great tonnage on the Great 
Lakes? 

Mr. White. Yes. I can not give you the tonnage, but I think we 
have 600 vessels plying on the Lake trade. 
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As to the language for that nmendiuent. I am not prepai-eil at tlii^ 
time to offer the exact language, but I think that the' suggestion that 
I have made about the priority of the existing mortgage and the pri- 
ority of the mortgage under the bill, that there should be a saving 
clause put in to the effect that on any foreclosure sale, the foi-eclosun* 
of the lien o nthe vessel, the mortgage, or maritime lien, that a certain 
percentage of the proceeds of such sale i^emainin^ after providing for 
costs, and those maritime liens which ai'e prior to the mortgage, 
should be inserted. Of course, contract liens that we are dealing 
with are subject to the mortgage. Tlien out of the remaining proceeils 
there shall be set aside a certain percentage to take care of tho-e in- 
ferior maritime liens. 

Mr. Alexander. That would not be second to the mortgage. 

Mr. White. They would not be. There would be a ceitam amount 
of remaining proceeds to answer for them, and if it was not enouglu 
they would have to pro-rate it, and the mortgage would take the itst. 

Mr. Hardy. In other words, that would be a provision making thes»' 
otlier expenditui^s stand on a parity or with a jxircentago rating \t\th 
the mortgage? 

Mr. W HrrE. No; not on a parity, because we give them a \yr\or 
claim on ascertain percentage. If they don't exercise it, we taKe it 
for the mortgage. 

Mr. Hardy. And the mortgagee has a priw claim to the other 
percentage. 

Mr. White. Yes. 

Mr. Alexander. Suppose that his claim is over tlie fifty thmisanil. 
We provide in the statute they shall have prior claim for only $25,000. 
That would have to, out of the proceeds of the $25,000, be proi-ate<l 
between them on the basis of 50 per cent on the dollar, and the mort- 
gage will next be paid, ami if tiiere is any sun>Ius over they niiglu 
pay it out of the mortgage. 

Mr. White, On the other hand, we are taking our chance, too. 
whether the remaining 75 to 80 per cent is enough to take care of tlie 
mortgage. 

Mr. Alexander. Yes. 

Mr. Hardy. The repairman, if his repairs would be small, would be 
in a better position with the mortgage, because 25 per cent of the 
total remaining assets might pay him up fully and still leave the 
mortgagee not fully paid. 

Mr. White. Yes. 1 do not believe you can fix that in dollars in the 
bill because boats ai'e so variously valued that you can not say five or 
ten thousand dollars; it is according to the percentage. 

Mr. Hardy. Mr. Brown's idea was that when the foreclosure was 
taken, you take boat, costs, and things which come in by the law 
ahead of the mortgage, and then all the remaining 25 per cent would 
be subject to claims of the repairman. If that did not pay him all he 
would lose the balance. If it paid him all he would get his wholly, 
although the mortgagee might not get all of his. 

Mr. White. That is true. That is your idea, is it not, Mr. Brown? 

Mr. Brown. Yes. 

Mr. White. Did I put it as you meant it? 

Mr. Brown. You expressed it. 
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Mr. Chindblom. Has any of you gentlemen considered the ques- 
tion of placing that allowance for preferential liens on a tonnage 
basis? Could that be done? 

Mr. White. Types of boats are so different. Here is a very valu- 
able passenger ship, say, belonging to the B. & C. Line, or on the Hud- 
son Kiver, and her tonnage is small. She would nee<l a very much 
larger .percentage than you would get on the tonnage basis. Am I 
not right about that, Mr. Brown? It was asked if this percentage 
could not be fixed according to the tonnage of boats. I suggested 
that a very valuable passenger steamer might have a smaller tonnage 
capacity and yet would need to get a larger percentage. 

Mr. Brown. I do not think you could do it, because if the mort- 
gage is placed according to the value, it ought to be repaid according 
to the value. It seems to me the amount ought to be taken up out 
of the value of the boat. 

Mr. Chindblom. I did not offer it as a suggestion. I wanted 
your views. 

Mr. Bbown. Take tliese stock boats we are building; it is the same 
thing. On some of the boats the tonnage might be great, and the 
mortgage would be correspondingly greater. It might be the same 
thing with the* stock boat. You would have to put it on the value 
to cover their situation. 

Mr. White. There is one thing that Mr. Brown suggests, whether 
he means to have you do it or not; it curtails the amount that a 
banker would loan on the mortgage if he knows he is only goimg 
to have 75 per cent of the proceeds applicable to his mortgage. He 
is going to curtail the percentage of the loan. I do not think it 
will affect us, because our loans have never gone over 50 per cent. 
How it may affect the Shipping Board I do not know. 

Mr. Campbell. I do not think you should take the Shipping 
Board^s interests into consideration in that, because the Shipping 
Board will take care of itself in their mortgages. There is no doubt 
about that. 

Mr. EowE. Should there not be some limit as to the time, even 
that you put such a provision in the bill as to the time when the 
claim for repairs should be asserted ? Frequently repairs are allowed 
to go for a year and more before they are paid. 

Mr. White, And much more. 

Mr. RowE, And much more. You don't want this heaping up of 
repairs in San Francisco, and repairs in Newport News, and repairs 
in New York. 

Mr. White. That is one of the hazards of loaning on the vessels. 
We have it all the time on the Great Lakes, and have an understand- 
ing among the admiralty attorneys. Whenever one of us is placing 
a mortgage on a boat we send word to the others, "Do you know 
anything of a lien on that boat? If you do, speak." That is the 
only way we can possibly do. 

Mr. Hardy. A mechanic's lien has to be filed. It would be in 
the nature of a mechanic's lien, and it must be filed within a rea- 
sonable time or it is lost; so there should be some evidence, cer- 
tainlv, and the question you asked, Mr. Howe, was what I was trying 
to asK just now. 

136416— 19— FT 2 ^10 
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Mr. White. There is nothing in the bill that requires it to be 
filed, and it is rather a hardship to ask that it be filed within a 
specific time,^ because with your sea-going boats it may be a Uen 
from the Pacific coast on a boat hailing from New York. 

Mr. Brown. I think a regular time limit could be put in here. 
I should say a period of 90 days, as we have in New York. 

Mr. KowE. I think that would be almost necessary. 

Mr. Brown. So do I. 

Mr. RowE. That the lien should not be good after a period of 
90 days, unless it was recorded. 

Mr. Brown. I think it ought to be enforced in that period, be- 
cause you might file it and perpetuate it as a lien and let it pile up. 
and when you came again to that vessel you would have a lot of 
money on her. 

Mr. White. And foreclosure within a year. The procedure would 
be outlawed unless effected within a year. 

Mr. Alexander. What I would like at this point is for yourself 
and Mr. Brown to join in suggesting an amendment, so we will 
have something concrete. 

Mr. Webb. Might I ask our friend if he knows of any instances 
where repairs have been allowed to stand for a year ? 

Mr. RowE. Did we not have testimony of that kind yesterday or 
to-day, where some concern had allowed the ship to go to sea from 
Delaware Bay and had not collected their money yet, and the money 
was past due over a year? 

Mr. Webb. That is a case where a vessel was sold that was told 
about yesterday. 

Mr. Campbell. The case that Mr. Dawson talked about. 

Mr. Webb. In New York it is not the practice to allow a lien to 
stand any length of time. They have a rule of procedure in the cir- 
cuit court, where a lien has to be filed within 40 days, and in the 
case of the steamship, Atlantic City (Staten Island v. "Atlantic 
City"), of the Warren Webster Co., of Camden, the Staten Island 
Co. lost their lien by reason of the failure to file it as prescribed in 
that district. It was taken to the circuit court of appeals and finally 
won by Howard Long, of Philadelphia. 

STATEMENT OF MB. JACOB C. REICHEBT, TBEASTTBEB STEW YOBK 
TOW BOAT EXCHANGE (INC.), 11 BBOADWAY, NEW YOBK. 

Mr. Reichert. I represent the New York Tow Boat Exchange, 
composed of 32 members, owning and operating 205 tugs in the har- 
bor of New York. We object to this bill only in this way, that our 
business is so much and so diversified that each one of our tugs will 
tow on an average one to twenty-five ships a day. Lots of the ves- 
sels are not documented and the captain of the vessel would not 
know a contract if he had one. He would lose it if he had one. 

We would like to have smaller craft, lighters, and harbor craft, 
excluded from the bill, but as the bill is now, we would all be brought 
into it. So we request if there is any way Mr. Campbell can do it, 
to let us out of it. 

Mr. Campbell. Are those barges and lighters enrolled and li- 
censed! 
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Mr. Rkichekt. Most of them are ; a lot of them are not. For in- 
stance, a lot of those boats are owned by individuals who are unscru- 
pulous of what they do and they would run up a debt, and then their 
aunt or uncle or brother or sister could come along and have a mort- 
gage on it, which we would know nothing about. All of our busi- 
ness is done by telephone. We get an order and do not know the 
person who gave us the order to tow that vessel. We go and tow it 
on the credit of the vessel. I heard something to-day that surprised 
me. I always undei'stood that the towboat had no lien on it. This 
gentleman from the Lakes told me there is a towage lien. 

Mr. White. If we except towage from the bill, are you not taken 
care of? 

Mr. Keichert. I am almost afi'aid to talk here after the legal 
phrases I have heard. I am only a graduate of ships. I steered one 
tor 20 years and have been going out to sea and pulling a vessel in ; if 
he had to show his mortgage we would never get it in. Then I went 
in the towing business and paid $100 a month on my boat ; when I 
wanted to buy another one, went to the bank and borrowed and gave 
my note, and accumulated 12 towboats. We do not question a man's 
ability to pay the bill, but go ahead and tow. A short while ago we 
got a hurry call, a barge sinking at 19 East River. We did not have a 
tug available at the time and called up our nearest competitors and 
asked them to send a tug there, and they pumped the vessel and had 
a bill of $170. The people won't pay us. We had to pay the opposing 
concern. If we had waited to find out who owned the boat and if it 
had a mortgage on it she would have sunk. Talk about a man 
taking a salvage claim here. We do not have any. I have been in 
the towing business 21 years as owner, and 31 years in towing alto- 
gether, and in that time T think we had a little claim about tliree 
times, and the only thing I got was $3 out of one of them, when I was 
captain of the tug. That was my share. A short while ago 12 boats 
were adrift. One of my tugs went when the tide turned brought 
them back, and we did not get a dollar from it. One of the men 
is suin^ us for damages to his boat. That is the salvage we get. 

Getting back to this bill, I do not see where it would hurt anybody, 
any small concern, unless it was the unscrupulous man who will run 
up a big tow bill and then have his brother or uncle or aunt put a 
moilgage on it, and say, *' Go and get it if you can." We nm up 
against a lot of those people in the harbor of New York, and the 
towing business wants to go on record as being against it. I never 
heard of this bill until I came down here. 

The bill in its present form excepts repairs and supplies, giving 
preference over other claims. 

Our objections are, first, the bill in its present form gives the for- 
eign repair yard and supply house perference over the American, l)e- 
cause this bill would not aflfect the international laAv, which gives the 
supply man priority claim. 

Second. The bill in its present form would undoubtedly incon- 
venience harbor and coastwise trade in that it would be necessarv 
for a mortgaged vessel to communicate with its owners before ob- 
taining supplies or having repairs made, which would necessitate the 
owner guaranteeing these claims before the work would proceed. 
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Third. The mortgagee of a vessel is in one sense a part owner in 
the vessel and should not have priority clniiii over an uninterested 
party, who performs services. 

Fourth. Towing, repairs, and supplies to vessels should have the 
same priority claim as the bill provides stevedores shall have in dis- 
charging of the vessel, as these claims arise out of the operation of a 
vessel and sliould be given priority over the mortgagee. 

Fifth. Owing to the 10-hour working day grantSi to the marine 
workers in the award by the New York harbor arbitration board, 
dated June 18 last, and due to the fact that towboats must of neces- 
sity operate without interruption to their service, also the harbor 
craft must operate with some continuity of service to keep the world's 
commerce on the move, a delay of 10 minutes at a supply station or 
the delay of getting a boat out of a drydock means the loss of money 
to the boat owner. 

Sixth. The working conditions of harbor craft are so diversified 
and different from ocean-going vessels that this bill seems to apply 
more to the ocean-going vessels of the United States. 

That is where we stand on the matter. We never worried about 
mortgages in the past, and I was never so worried in my life until 
I heard this stuff, and according to these people we can not operate 
tugs at all. 

Mr. EowE. We have had pretty strong arguments here, to-day 
favoring your side of the question. 

Mr. Reichert. I am glad somebody favors us. 

Mr. Campbelx,. What is the average tow bill in your harbor? 

Mr. Reichert. About $20 just now. 

Mr. Campbell. Then, in order that you might not lose under this 
sort of a bill, every vessel that you tow would have to be mortgaged 
up so high that when the equity in the vessel covered by the mortgage 
was put up for sale she would not bring $20 ? 

Mr. Reichert. As I understood some of your talk yesterday, Mr. 
Campbell, it was to the effect that we would have recourse lo the 
law of libel. If we tow ten boats in a day, ten or fifteen, and get 
$5, $10, or $15 out of it, maybe, and we have to libel for each one of 
them, it would cost us $100 to $200 to collect, and we would not 
last long. 

Mr. Campbell. Why don't you have to do it to-day ? 

Mr. Reichert. Because we let them go by the board. It is too 
small to libel. I will give you what we have on our books now. 

Mr. White. The attorney fees will eat up those bills. 

Mr. Alexander. That would be true. If he has a first lien now, 
he does not go into court. 

Mr. White. If any one started to foreclose he has to file his claim 
in the court. 

Mr. Reichert. If the claim is $100 it will not pay the cost ; my at- 
torney will get more than that before I am througH. 

Mr. Campbell. This bill will not hurt you a bit. 

Mr. Reichert. The only thing, it would leave us open to these 
small fellows. For instance, we do towing for a man and his bill 
is $500 or $600. At the end of the month he says, "Reichert, I am 
not going to pay you that bill ; the damned boat is mortgaged, and 
I am not going to give you anything." We look up his mortgage, 
and where do we come in? 
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Mr. Campbell. You can mortgage it now. 

Mr. Rbichert. Two weeks ago we sent a boat up to Thirty-ninth 
Sti-eet and East River. Our bill was $200. He says, '^I am not going 
to pay. The boat is not worth it. We will take it over to the flats 
at Weehawken and beach it there.'' This gentleman sent another man 
to me and savs, *^f vou will settle that claim of $200 we will give you 
$100.'' r says, "Give us the $100." So that we arc duped out of 
$100 there. That is what we are up against, and by making this 
measure affect the small craft you are going to open up a new field. 

Mr. Campbell. That could be arranged without making this apply 
to vessels over 100 tons. 

Mr. Eeichert. We have boats we tow that run up a tonnage to 
what they carry. 

Mr. Campbell. They have to have tonnage if they are enrolled 
and licensed. 

Mr. Reichert. I wondered about that. What do you know about 
that, Mr. Brown, about the box that carries 1,200 tons of coal ? 

Mr. Brown. They are enrolled. 

Mr. Reichert. Do they give a tonnage? 

Mr. Brown. They have registered tonnage. 

Mr. Reichert. I did not know of it. 

Mr. Hardt. I think there will be very little sale for bonds on 
vessels of 200 tons. 

Mr. Brown. It was suggested that all this harbor business be 
excluded. 

Mr. Campbell. You could exclude vessels under 260 tons registry ; 
it would not affect this bill at all. 

Mr. Reichert. We handle some steamships from one point to 
another. 

Mr. Alexander. That is a class of property usually held by re- 
sponsible people. 

Mr. Reichert. Funk & Eddy, and Furniss, Withey & Co. 

Mr. Hardy. Just those little things that might pile up and swamp 
the business. 

Mr. Reichert. The only thing we are bothered about is on the fact 
that the Shipping Board at the present time have a lot of small tugs 
that they have built, and we know a lot of people are going after 
those boats, if they can get them for nothing, or a few hundred dol- 
lars down ; they will get in the business and probably wipe out some 
of us other fellows. 

Mr. Chindblom. That would not have anything to do with this 
bill. 

Mr. Reichert. If they get people to put this mortgage on those 
small boats, they will do it. 

Mr. Chindblom. In other words, you want the Government to 
retain ownership in these boats? 

Mr. Reichx»t. No; let them sell them. I have heard of these 
things before in my time, and they have always worked out right in 
time. 

Mr. Chindblom. There is a way to take care of these things. 

Mr. Hardt. You don't govern your procedure to collect the debts 
by rules of the admiralty court? 

Mr. Reichert. Yes; we are taken in there quite ofter to tlv 
admiralty courts. 
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Mr. Campbell. Mr. Chaiman, I would like to ask wliether under 
the present statute on the books covering necessaries, it is provided 
that— 

Any iierson furnishing repairs, supplies, or other necessiiries, including the 
use of dry dock or marine railway, to any vessel, wliether foreipni or domestic, 
upon the onler of the owner of such vessel, or of a person by them or by him 
authorized, shall have a maritime lien on tlie vessel, which may be enforced 
by proceeding in rem, and it shall not he necessary to allege or prove that 
credit was given to the vessel ; but such lien and all other liens arising ont of 
or created by any contract or possession, except for crews' and stevedores' 
wages and salvage, shall be subordinate to the Hen of any mortgage filed for 
record in the office of the collector of customs and noted upon the certificates 
of registry, or of enrollment and license, etc. 

That the follo\\'lng persons shall be presumed to have authority from the 
owner or owners to procure repairs, supplies, and other necessaries for the 
vessel: The managing owner, ship's husband, master, or any person to whom 
the management of the vessel at the port of supply is entrusted. No person 
tortiously or unlawfully in ])08sesslon or charge of a vessel shall have authority 
to bind the vessel. 

Sec. 9. That the officers and agents of a vessel specitteil in section 8 of this 
act shall be taken to include such officers and agents when appointed by a 
charterer, by an owner pro hac vice, or by an agreed purchaser In possession 
of the vessel, but nothing In this act shall be construed to confer a lien when 
the furnisher knew, or by exercise of reasonable diligence could have ascer- 
tained, that because of the terms of a charter party, agreement for sale of the 
vessel, or for any reason, the person ordering the repairs, supplies, or other 
necessaries was without authority to bind the vessel therefor. 

Is it a fact that in the ordinary form of time-charter party that 
the charterer of the vessel furnishes the fuel? Everybody will have 
to say yes. Now, if the coal dock man knows that that vessel is char- 
tered under the time form of charter party, and knows that the time 
charter imposes upon the charterers the obligation of furnishing 
fuel 

Mr. Brown. You don't have to go that far. 

Mr. Campbell. Is it a fact that the supplier would have a lien on 
the vessel ? 

Mr. Brown. If he knows that the vessel is chartered, stop right 
there. He is bound then to find out all the terms of that charter. 

Mr. Campbell. Is it a fact, then, that this mortgage bill places the 
supplier of coal in no worse position with respect to the mortgaged 
vessel, or, in fact, puts him in better position, than the supplier of 
coal is to-day by the time-chartered vessel under the fixed terms 
of the time charter? 

Mr. Brown. It puts us that way. In the Oceanna case we were 
the other side. I conducted a very vigorous argument there. That 
is an outrage. These fellows, halt of them, know that the boat was 
chartered. It is everybody's business, and they might Iniow it or 
have a suspicion about it. They could go to the blue book, see that 
there is such a ship there, go ahead and supply that boat, and 
see, incidentally, that the boat was chartered. So they are in a 
pretty good position, and are now with the decision of the United 
States Supreme Court in the Oceanna case. But here is a mortga^ 
He is charged right there, I think, with the duty of seeing that the 
mortgage is registered in the customhouse and entered on the cer- 
tificate. That is constructive notice to him; so he is in as good posi- 
tion to supply a mortgaged vessel as under the act of 1910. 

Mr. Campbell. He simply has notice. If he actually knows that 
the vessel is chartered in both cases, he does not get the lien. 
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Mr. Brown. You have got to prove affirmatively that he knew that 
the charter existed. 

Mr. Campbell. Nevertheless, the fact, however^ remains that these 
supplies are necessary to the vessels. In the ordmary form of Gov- 
ernment time charter they are not in a position where they have a 
lien if they have knowledge at the time of the charter party. So 
vessels are being operated to-day, successfully operated, with abso- 
lute security from Den. 

Mr. Bkown. That is theoretically so ; practically it is not. These 
fellows come up and say, I do not know anything about the charter 
and don't have to look. We could not say that they do Imow about it. 
That is impossible, and every one of them had a lien except those 
fellows who came up and there admitted that they did know about 
the charter. 

Mr. Campbell. You don't mean bv that that anv lawver would 
instruct his client not to. 

Mr. Browk. I do not know if you remember the old days we had a 
State law and every man had to come out and say, I did it on the credit 
of the vessel. When it came to the commissioner, '' Oh, yes, I told 
them I would not do it except upon the credit of the vessel." 

Mr. White. I would like to ask Mr. Campbell if he has ^ven any 
consideration in the drafting of the bill to the lien of the owner of 
the vessel for his charter money. 

Mr. Campbell. Yes. That is a weakness. There is one character 
of claim that this bill strikes. The bill does hurt any lien arising 
from a liability that can be insured against. 

There is a liability arising out of contract which can not be insured 
against which the bill does hurt any more than liabilitv in law aris- 
ing fi*om the breach of the executed charter party. That is to say, 
supix)sing I am the owner of a vessel and I cnarter it to you. And 
I partially perform the charter party but fail to fully perform it. 
Having entered upon the performance of the charter party, you ac- 
quire a lien upon my vessel. You can not protect yourself against 
tnat kind of a lien, and this bill would subordinate that kind of a 
lien to the lien of my mortgage. 

That is one kind of a case. You may say the same thing is true 
with respect to cargo damage where you might sue upon a contract 
contained in the bill of lamng. It is true this subordinates a lien 
arising under bill of lading to a lien on mortgage, but you get good 
protection there under insurance and a properly insured vessel 
covers the mortgage who would see that his vessel is insured against 
fire and marine risks in the full form, and that the vessel is also 
either covered by the p. and i. policy, or under the protection and in- 
demnity provision. 

Mr. Chindblom. For the record, state what a p. and i. policy is. 

Mr. Campbell. The words p. and i. are abbreviations for protec- 
tion and indemnity. There are in England and Norway, and fliere is 
in the United States one, there are in England and Norway several 
companies. There is one company in the United States. All of these 
companies are known as protection and indemnity associations. In 
England they are mutual. I believe in the United States they are 
mutual, too. But these associations insure the vessels which are 
listed with them against practically all of the character of liabili- 
ties that are not covered by the ordinary marine insurance policy. 
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For instance, cargo damages, where you have a marine-insurance 
policy that only covers three-fourths collision liability. It covers 
personal injuries, seamen's damage, baggage losses, all that species 
of losses. Thei*e are clubs in England that are called defense clubs, 
in which these vessels are insured, whereby the owner of the vessel 
may have a claim for demurrage against a charterer or against a 
shipper, and his demurrage claim might amount to $100. That de- 
fense club will have to step in and begin litigation to collect the 
demurrage, but any general p.. and i. insurance covers practically 
all characters of liabilities on losses to which the shipowner is sub- 
ject, not covered by the ordinary form of marine-insurance policy. 
By the combinations of the two forms of insurance, marine insurance 
and p. and i., the mortgagee will get very nearly full protection or the 
shipowner will get it. 

STATEMENT OF UK. WILHOT S. EVANS, JB., 15 BEACON STBEET. 

BOSTON, XASS. 

Mr. Evans. I am a lawyer. I have some admiralty practice, not 
enough to qualify as an expert. I am representing the Winnisimet 
Shipyard, and also am vice president of the New England Associa- 
tion of Dry Docks and Ship Repairs. That association represents, 
perhaps, a dozen or more different concerns doing a general repair 
business, dry-dock business, some shipbuilding business, and employ 
somewhere about 20,000 men. 

Before coming here I inquired as to the attitude of the different 
members of this association, and there is only one member from whom 
I did not get a reply. The others were all unanimously against any 
bill giving a priority to the mortgage over the ordinary admiralty 
liens. As an attorney, I naturally have the same conservative spirit 
that most attorneys do, and that is, where I find that for a period of 
100 years or more there has been a definite custom, I naturally hesi- 
tate a long time before approving any change. 

In this case, the fact that liens have been so long established, I 
recognize is not only in itself any valid reasons against this proposed 
legislation. It seems to me that this committee should first dende 
one thing, and that is, should a mortgage be given priority. As I 
look at it, there are only one or two reasons for this. 

Will it bring more capital to be invested in shipping! I might 
say incidentally that I am one of the board of investments of the 
second largest savings bank in the United States, and also am one of 
the directors of the American Trust Co., one of the oldest trust com- 
panies, if not the oldest, in Boston. I feel very sure that in the case 
of the savings bank it would be impossible under our State laws to 
make any loans in a case of this kmd. From what I know of the 
attitude of the American Trust Co., I feel that something much more 
secure than a mortgage under this or any proposed act would have to 
be made before any great amount could be loaned. In the first place, 
the money in the trust department could not be loaned. The money 
in the savings department could not be loaned. There would be a 
third division of this money in the general banking department 
which might be loaned, but I believe it would be more to the general 
credit of the company than to the particular mortgage. 
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I shall not take a great deal of time, because many of the things 
have already been discussed. In fact, to-day there have been many 
things discussed and brought to your attention which otherwise I 
would have spoken to you about. 

First, that a mortgage on a ship can not be compared to a mort- 
ga^ on land. You have had some reasons for that. I have two ad- 
ditional ones. First, that from my experience the repairs on a ship 
are much greater in proportion to the value than the average re- 
pairs on a house, and second, the idea of speed is not necessarily im- 
portant in repairs on a house, but it is of tremendous importance in 
repairs on a ship. 

Take a casualty, a ship going into the dock to be repaired, if you 
had to wait before repairing the ship, to get a bond, we would prob- 
ably lose about a day. The result would be a loss of from $20,000 
to $50,000 to the owners of the ship, because we could not go ahead 
at once with the repairs. You might say that we may know at the 
beginning what the repairs will cost. Let me give you an illustra- 
tion. The barge Sharon came to be repaired. A very careful survey 
was made, and it seemed as though $10,000 would be the extent of 
the repairs. When the repairs were started it was found that the 
total cost amounted to $26,000. 

Another case, and this occurred close to the chairman's home dis- 
trict, if not in his district. It was the schooner Hesper^ when she 
was launched. 

The Chairman. I was there the day she was launched and made a 
little speech when she was launched. Then she stopped. 

Mr. Evans. I trust that was not the reason, Mr. Chairman. How- 
ever, it was fortunate for us, because she came to our yard to be re- 
paired, and estimates at the beginning ran from $20,000 to $85,000 
cost. My recollection was the actual cost was something like $65,000 
to' complete the repairs to put the vessel into proper shape. 

Mr. AuBXANDER. Was that because the engines were below water 
line and had to be inspected first? 

Mr. Evans. It was an unusual accident. She stuck with a con- 
siderable part of the vessel over the water. It was a case of breaking 
the back of the vessel and extensive repairs to the keel and the in- 
terior had to be turned out and heavy timbers replaced. 

Mr. Chindblom. Was she damaged in the launching? 

Mr. Evans. Yes. But the things I want to emphasize more than 
anything, first, is the absolute necessity for speed in repair work. 
This is not particularly for our end of it. The owners can not 
afford to have anything delayed. They want it done. If we can 
get it done ahead of time, it is so much saving to them. I believe 
this will cause in some cases delay. If it is necessary, and we find 
that the vessel is not good security, and we get a bond, that will 
mean delay. That will mean also that if our security is lessened our 
rates will be much higher. Where we have a first lien we will then 
have a iunior lien. The result will be practically the situation of 
a secona mortgagee, and naturally our rates would be much higher. 
Under the present mortgage system, we find that the mortgagee is 
put in the position of a preferred stockholder of the vessel, and it 
seems to me that is a very fair place to put him. 

The other thing was touched on yesterday, and that is the repair 
of boats is a part of the operation. The initial cost is not much. 
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Let me illustrate our objection. Ten years ago I left San Francisco. 
At that time there were five vessels carr}dng the American flag to 
Japan and China. They were the Minnesota^ the Dakota, the 
Korea^ the Siberia^ and the Mongolia. When I got to Japan one 
of the first things I saw was the hills, and then I heard one of the 
officers say, "What is that boat doing away off the coui-se? " Thei-e 
was the Dakota on the rocks. That was the end of that vessel- 
There were four left. Within a few years after that, on account of 
the cost of operation, not of the cost of the ships, those four boat« 
were taken off the Pacific, and I believe at the present time there is 
no trans-Pacific boat carrying the American flag. 

Mr. AuBXANDER. Mr. Schwerin said they were taken off and sold 
because of the seamen's act, but they belonged to the Southern Pa- 
cific. The Southern Pacific Railroad owned a majoritv of the 
controlling interest in the boats, and under the Panama Canal act 
they could not go through the canal, and they were coal-burning 
ships, and they sold them to the Japanese. 

Mr. Evans. I believe tliat the seamen's act had a great deal to do 
with it. 

Mr. Alexander. He has been sorrA- ever since the war and the 
increased cost of tonnage. 

Mr. Evans. I believe they said the cost was such the boats could 
not be operated economically and in competition with the Japanese. 

Mr. Hardy. Those people over there claim that when those boats 
were sold they had contracts ahead and would have made profitable 
voyages. 

3M[r. AuEXANDER. And their statements here for the fiscal year end- 
ing April 30, the year in which they were sold, show they were 
greater than at any other time in the history of the country. 

Mr. Hardt. He laid it all to the language in the seamen's act, 
and testified before this very committee that among their seamen 
he had Chinamen who could comply with the language test and un- 
derstand the orders of the officers. So he laid it to that. 

Mr. AiiEXANDER. We have had quite a controversy about that. 

Mr. Evans. The two things that we hope the committee will con- 
sider very seriously is the matter of cost of operating the boats, and 
the other thing, of very great importance, is having speedier repairs 
made. Now, if this act is goinff to injure that, it is not going to 
injure the ship repairer so much, because the work has got to be 
done, and some way will be found to make the repairs secure, as the 
owners have got to pay them. I believe from the standpoint it is 
of tremendous importance that nothing be done to make, it more 
expensive and delay the repairs of the vessels. 

Last night, after hearing the arguments on the bill, I made some 
notes, and I want to suggest these. I think if the act is going into 
effect that corrections which have been suggested, many of them are 
vitally important and ought to be incorporated. Mr. Brown said 
this morning, referring to the fact, that almost every attorney draws 
mortgages differently. This act, if it went into effect, would be in a 
great many jurisdictions, and it occurred to me that something in 
the way of a uniform mortgage might be attached to the bill, not 
necessarily a hard-and-fast form, but one which would be a basis and 
one which would harmonize the differences all through the United 
States. That is in harmony with the short- form act in many parts 
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of the United States, and, as the chairman knows, it is attempted in 
the Massachusetts law as to short-form mortgages. That does not 
prevent any additional terms being used in the mortgage. 

The other objection is one which Mr. Brown stated, and that is 
that a percentage of the value of the proceeds of the boat at any sale 
be left to satisfy any admiralty liens. My percentage would be 
higher — to allow 50 per cent rather than 25 per cent. 

The next matter was the simplification of the procedui'e as to 
noting these things on the mortgage and in the record. 

Mr. Cakpbell. Can you maKe a specific suggestion on that? If 
you could, I would welcome it. 

Mr. EvANS. I do not believe I can. That is one of the almost 
inherent difficulties. 

Mr. Campbell. If you can not make a suggestion, why do you 
say it is involved, because we would welcome any suggestion that 
would simplify it. Why not make it specific? 

Mr. Evans. Of course, you understand my attitude, fii-st, is that 
I am absolutelv opposed to the bill and hope that such a bill will 
not be reported. 

Mr. Campbeli.. I see. 

Mr. Evans. I never saw this draft until vesterdav. I have had 
no time to study it. In fact, I did not know until day before yes- 
terday that this hearing was to be held, and on two hours' notice I 
started and only read the bill, and I learned more about it yester- 
day and to-day than I did before. 

The Chairman. Could you make suggestions on what you think 
would be proper? 

Mr. Evans. If it is not necessaiy to do that at once, I think I 
could do it. 

Tlie Chairman. You can send it to the committee. 

Mr. Chindblom. Some other matters are coming in here by next 
Tuesday ; could you do it by that time ? 

Mr. Evans. I think so. 

Mr. Chindblom. The record will be held open for additional 
matter to be inserted. 

The Chairman. We may continue hearings if there is a desire for 
it. We want to have all the light we can get. 

Mr. Evans. I just want to illustrate 3ie difficulty of the trans- 
mission of this information. I went to see Mr. Howard Coonley, 
of the Emergency Fleet Corporation, two or three months ago, 
and he suggested that I see Mr. Sherman Whipple. I did. I tele- 
graphed immediately and saw Mr. Whipple next morning and talked 
with him for an hour, and he said, "I am glad to know you are 
coming." I arrived there several hours before the telegram. If a 
thiuff like that occurred it might very well make difficulty. 

Mr. Alexander. If those Tines had been under Government regu- 
lation, they would have said, of course, you would not expect any- 
thing better. 

The Chairman. That is what I would say. 

Mr. AufxANDER. But you can not say it now. 

Mr. Evans. One other thing, and I would like to put this to 
Mr. Campbell as a question, and that is the power of section 11 
to repeal the State acts. It seems to me that there is rather serious 
question whether that can be done or not. 
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Mr. Campbfxl. I take it that if Congress can act upon a subject, 
they can make that action exclusive. Is it true that under the 
commerce clause Congress can cover any subject and that it is ex- 
clusive? That is taken out of the present law. I simply pre,serve 
that section in the present statute. 

Mr. Evans. One other thing: In section H, page 2, line 20, stating 
the amount of indebtedness secured by the mortgage. That does not 
mean the cash paid, and I suppose it would be very easy to get the 
mortgage on recora just like our construction mortgages ai-e, far 
in excess of the value of the ship. In that case, you would get fic- 
titious value and the lien would be cut out anyway. 

Mr. Chindblom. That would not beneht owner or mortgagee, 
should they do it. . 

Mr. Evans. Only on the same theory that they very often do in 
the case of real estate. 

Mr. Chindblom. If they have to make a proper disclosure in 
order to be able to operate as freely as they might, they will be 
careful themselves to make a proper disclosure, will they not? 

Mr. Evans. All it says there is, " the amount of indebtedness then 
secured by the mortgage," which may be more than the cash con- 
sideration or may be more than the value of the vessel itself. Take 
the case of a house worth $2,000. I have known cases of where a 
mortgage of $2,100 or $2,200 would be put on that house by private 
agreement between the parties. 

Mr. Chindblom. If you want a second mortgage, you will tell the 
truth about the first mortgage. 

Mr. Evans. In that case you would not get a second mortgage, 
and unless he went ahead under the secux'ity of the lien, if they went 
ahead and did the work ; in that case he would have no securitv what- 
ever. 

Mr. Chindblom. And the owner would be the loser, because he 
would not be able to get his repairs made. 

Mr. Evans. If there was any carelessness on the part of the repair 
man, the repair man would lose. 

Mr. Alexander. The repair men do not bother me a bit. I think 
the owner has as much interest in his ship as the repair man has in 
repairing the ship, and if there is not margin in that ship sufficient 
to secure the repair man that is the misfortune of the owner, and if 
he wants the repairs made he must secure him otherwise. 

Mr. Evans. I think that suggestion Mr. Brown made that a certain 
percentage of the proceeds be held to satisfy the liens would cure 
the greatest objection to the bill. 

Mr. Alexander. I think that his suggestion is worth careful con- 
sideration. 

Mr. Campbell. Don't you think Mr. White puts his finger on the 
bad feature of that suggestion in that it will cut down the amount 
the mortgagee will loan 1 

Mr. Evans. It would seem to me that would be a wise thing be- 
cause I believe it is not desirable from any standpoint to have a large 
mortgage or hazardous risk on a vessel. I think if we cut it down 
to 35 or 40 per cent of the vessel it is very safe. 

Mr. Campbei^ If there was some way of valuing a vessel so any 
mortgage would cover the whole of any vessel for not more than 7*5 
per cent of her value, shall be valid, but the difficulty of the situa- 
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tion is in measuring the value, in measuring the 75 per cent, your 
maximum. The trouble with Mr. Brown's suggestion, and yet I may 
.say I am in sympathy, I think you have got to accomplish in the 
form of mortgai2:e what we are attempting to accomplish in the law. 
The difficulty, I see, is that the mortgagor is going to say, here is 
something in the law that discredits my mortgage and makes uncer- 
tain whether I am going to be able to have my mortgage paid or not, 
because I am not clependent upon the whole value of the vessel, for 
I never can get more than 75 per cent of what the vessel will sell to 
indemnify me. The effect of that would be to destroy the security 
value of the market value of the security. Of course, the statement 
of value by agreement of parties may come in. For .example, appli- 
cations made by savings banks; savings banks may loan up to 40 
per cent of the real estate and up to 60 per cent on land and build- 
ings. That value is not the assessed value, but it is the value as fixed 
by the committee that examines the property. In this case, if the ab- 
solute value had to be ascertained, it might be ascertained by agree- 
ment between the mortgagor and mortgagee. 

Mr. Alexander. In every instance the man loaning the money 
would interest himself to ascertain what is the value of that vessel. 
He would not loan on any arbitrary value, nor would he loan it on 
the basis of what the man paid for the vessel if he thought he paid 
too much. He has to value the vessel as other vessels of the same 
class might be valued. 

Mr. EvxXNS. It seems to me, as to fixing the value, that is not very 
difficult. 

Mr. Campbell. May I ask Mr. White a question ? Mr. White, is it 
customary to insert in mortgages on vessels on the Lakes a provision 
that the owner may incur a certain amount of indebtedness for op- 
eration and repair which may be superior to the lien of the mort- 
gage? 

Mr. White. Yes. Not superior to the mortgage lien, but without 
making default on the mortgage it is. 

Mr. Campbell. Then, in default, that runs from $5,000 to $10,000. 

Mr. Alexander. I understood that is superior to the mortgage? 

Mr. Whtte. Yes; because we recognize, under the existing law, 
those maritime liens. 

Mr. Alexander. But they may be incurred to the extent of $5,000 
or $10,000 without 

Mr. WnrrE. Without being in default, but our provision is that 
the mortgagor or vessel owner shall not be permitted to remain in 
indebtedness in excess of $5,000, or $10,000, or $7,000, or $7,500, 
whatever it is, which shall be a lien i>rior to the mortgage. 

Mr. Hardy. Recognizing the superiority of that lien? 

Mr. WnrrE. Yes. 

J'UKTJUE B ST ATEMENT OF MB. J. E. BABNES, BEPBESENTXITQ 
TODD SHIPYABDS (INC.), NEW YOBE, N. Y.; J. F. DTTTHIE & 
CO., SEATTLE, WASH, i AND AMES SHIFBUILDINO & DBYDOCE 
CO., SEATTLE, WASH.— Continued. 

Mr. Babnes. In looking through the testimony the other day, 
where I attempted toward the close of the session to make a state- 
ment — ^and I have had no opportunity to correct the stenographer's 
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notes or the draft from the printer — ^I find that my statement was 
very much garbled up, leaving me perhaps saying that my companies 
had purposely built some bad ships. 

Mr. (jHiNDBiiOM. What page is that of the hearing? 

Mr. Barnes. On' page 49. 

Mr. Chindbdom. Page 49 of the hearings of August 27, 1919, is 
it not? 

Mr. Barnes. Yes, sir. As an evidence of that, I will say that one 
of my companies here is misspelt, being given as J. F. Dutrie instead 
of J. F. Duthie. 

He has me saying also that I suppose the Duthie Co. have the 
largest repair plant in the world. Tney have not any repair plant 
at all; they are shipbuilding people. The Todd Shipyards (Inc.) 
are perhaps the largest repair people in the world. 

The other statement I started out to make, and which I will make 
again, is that I believe — in fact, I am pretty sure that the ori^nal 
intent of Mr. Hurley in initiating this bill was to sell ships on a 
small payment down, taking a large mortgage, and I stated that he 
must know that a lot of those boats were bad boats, and I say that 
with all due respect to my friend, Mr. Campbell, who understands 
that we have been practicing here together a long time, and I wish 
to state to you, Mr. Chairman, that I am not an attorney, and you 
perhaps can appreciate my embarrassment, being one of two or three 
lawyers around here. Then I tried to qualify my statement as an 
expert witness in testifying that some of those bad boats were built 
in our yard. Then my friend, Mr. Alexander, apparently got 
tangled up here, and I did not have a chance to explain just what I 
meant. Certainly I, having represented those plants here, and my 
big job being to get material out for 38,000 men and keep them going 
during the war, was not going to make the fool statement that my 
companies purposely built bad ships. 

, At the outbreak of the war we haxl employed in our shipyards on 
the Pacific coast about 2,000 men building ships. The close of the 
war finds us on the Pacific coast with 150,000 shipbuilders, and with 
the same proportionate increase practically on the Atlantic coast as 
on the Pacific coast. The companies represented by myself and 
by Congressman Miller, who presented a telegram from the Skinner 
Cfo., buflt a very large percentage of the ships built during the war. 
I think that the repoits of the Shipping Board will show that the 
requisitioned ships which we had under construction at the outbreak 
of the war to-day are standing up fairjy well, considering the fact 
that we had to employ inexperienced workmen. 

Then, when, the construction of ships was placed under the Ship- 
ping Board and inspectors were put mto our plants to inspect this 
work, certainly nobody could believe for one minute that Mr. Duthie 
or Mr. Todd or Mr. Ames or Mr. Skinner could go through the 
f>lants watching the driving of each rivet. All of those men who 
were entrusted with the inspection did find in all of these yards — 
not only my own yards, but all yards in the United States — ^mferior 
riveting, because they were driven by inferior workmen, or men who 
were not experienced men. 

It happens that on these ships, from the time they were put under 
construction until they were finished, there were anywhere from 50 
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to 80 major chan^ in plans and specifications. Turbine engines 
were put in on what were practically recoprocating-engine founda- 
tions. The turbine had been designed and built to run upon a firm, 
solid foundation. What happened? We put the turbines in these 
ships, built hurriedly upon rapidly changed plans, and the turbines 
went to pieces. These are all matters of statistics, and I think the 
Navy reports will show that the turbine from this factory was buUt 
hurriedly. In some instances, I think they found where tne oil holes 
had been bored through the soft metal to the bearings. They found 
many instances where the bearings had not been sufficiently ma- 
chined. Now, a lawyer would not understand that. You under- 
stand what we mean by sufficiently machined — ^that is, smoothed 
down so as to lessen the friction. 

As a result of the rapid building, you must know that we used 
every type of labor that we could get, which was inexperienced in 
putting these ships together, and naturally we did not produce the 
same type of ships that we produced when all of our workmen were 
experienced men — ^men who nad had long years of experience at this 
business. 

So I intended to cast no aspersion — ^I can not use big words like 
my friend representing the Jfew York shipyards; I wish I could, 
because then I would oe all right — ^but I did not intend to single 
out my companies which built ships and labored diligently to keep 
ships going during the war, as composed of men who sought to de- 
fraud the Government. In any ink^ance, under the terms of our 
contracts, where the faulty construction of the ship was our fault, 
our contract specifies that we repair that fault, and m some instances 
where that is true we are repairing that fault. 

I wish to say that a large majority of the ships built during the 
war, in all the shipyards m this country, are going to require con- 
siderable repairs, they are going to require considerable more repairs 
than did the ships that were not built in time of stress, but were Duilt 
by experienced workmen. That should be plain, Mr. Chairman, even 
to an attorney, not to cast any reflections whatever upon you, you 
understand. 

Now, the point that we bring out is that that ship has no value 
unless it runs; that in the performance of our duty as repairmen 
we necessarily put in our money to bring up the value of that ship, 
which is just the same type, the same species of money that is put 
in there by the man who holds the mortgage on the ship. To go 
into the ships and move back and forth is not necessary, because all 
of these pomts are mentioned. 

I trust that my good friend, Mr. Alexander, will accept my ex- 
planation of my companies building bad ships. I would not want 
those men that I have served since the days of the war, and through- 
out the war, looking after their materials, Supplies, etc., to think that 
after the job was over I had attempted to get up here and besmirch 
their good names, and I believe all of these companies do bear good 
names before the Shipping Board. 

Mr. Alexander. I assume you would know more about the ships 
your companies built than the ships built by the other companies ? 

Mr. Barnes. You would be surprised to learn what I know about 
all of them, having spent every aay of my life since the day when 
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I was a grown man, handling those matters. The question is — ^and 
we might just as well look it in the face — whether it is the shipbuild- 
er's fault or your own fault that the ships are not up to standard. 

Mr. Chindblom. What about the material in the ship? Wliy 
was that inferior during the war ? 

Mr. Barnes. I will tell you why that happened. Here is a man 
before the war making needles for phonographs, another concern 
making base eastings for steam engines, another making sewinp 
machines, and another making engine tools for a machine «hop. The 
whole thing was revolutionized. To collect the ship together we 
gathered material from 48 or 50 different concerns. We got the block 
from Boston, we got the heavy castings to hang the steering appa- 
ratus, the rudder, from another concern, and the winch from a 
fellow who perhaps was making band instruments, etc, and that 
was the case all through the ships, and we could not possibly have 
the same type of ship. 

Now, when it comes to the practical operation of your bill, you are 
not then dealing with what we call admiralty lawyers, you are not 
operating with them ; you are operating with the ship chandler, who 
immediately discovers that a new law has been enacted which gives 
the unscrupulous operator or owner the right to check his bill. I 
was born down in the backwoods of Kentucky, and I have not a lar^e 
vocabulary, but if I was a New York boat captain I could explain 
to von the attitude assumed by the men who have got to operate this 
bill. A fellow comes in there, and the ship chandler wants to sell 
him some stuff, and he has immediately got to run and get a lawyer. 
We have on the bay of New York what we call solicitors out meet- 
ing the boats to get business. We have got agents, those who have 
been on the job 20 years, and they have put some admiralty lawyers 
down there soliciting our business, so they can determine, it seems 
to me, whether or not the ship is ^od. 

I am not going to say anything further. The committee has 
allowed me to make the correction, and I still stand by it. The 
ship was not the best ship, and some of them were built in our 
plants, but I do not think the blame should rest upon us. Whatever 
blame should rest upon us we are paying for it now. 

Mr. Alexander. I do not know of any reason why you should 
omit rivets. 

Mr. Barnes. I can explain that to you. While some fellows were 
going over the top, trying to win croix de guerre, etc., we had a great 
contest in this country headed by the Rev. Dr. Eaton, and I think a 
lot of doctors from some Presbyterian Church in New York, and 
I was with Mr. Schwab and Mr. Pease on their circle around the 
country, and they all hollered about putting in rivets. Some fellows 
up on the lake put in 3,500 in a day. They were being paid piece- 
work, and I am perfectly frank in stating that some of them some- 
times put in putty rivets. That was quicker. The heater boy could 
make up a putty rivet, throw some red paint on it, and get it passed 
by the inspector by throwing graphite, a stuff that looks like metal, 
on top of the putty, and putting it in a dark hole of the ship, where 
the inspector would go througn with an electric torch and go by 
these rivets. They were putting on rivets to win some kind of a 
medal, which the men have never gotten, by the way. 

Mr. Alexander. They did not discover it? 
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Mr. Barne8. They were after the medal, and where we had perhaps 
10 gangs of riveters in the yard before, we then had 75 or 80 gangs, 
and we find, the same as we find to-day in the handling of our hike 
business, that men were promoted from stenographers to division 
managers inside of six weeks' time, in the hurry up of the Govern- 
ment and the passing out of the war work. We had men becoming 
riveters as fast as the union would let them, sometimes faster. Ole 
Hanson, the mayor of our city, has gotten to be a plate hanger. Ho 
goes down there and he is immediately a plate hanger. It uf^od to 
take three or four years. 

Mr. Chindblom. Who, Ole? 

Mr. Barnes. Yes; Ole hangs plates down in the shipyard. He 
started in and was going to do a big business, worked four or five 
days, got to be a plate hanger and quit. That is the liistory of our 
experience with the labor that we had to use in the shipyards. We 
went from 2,000 men to 160,000 men in 16 months' time, and we cer- 
tainly were promoting somebody pretty fast. 

STATEMENT OF HE. ELISHA WEBB, JK., BEPBE8ENTIN0 LOXTIS 
WEBB & SON, OF PHILABELPHIA, ANB THE PENNSTLVANIA 
OWNEES ANB CAPTAINS ASSOCIATION, PHILABELPHIA, PA. 

Mr. Webb. I am not unlike mj- friend from Boston hei-e. I did 
not know this bill was under discussion until about the 2d of Sep- 
tember, or, rather, the 27th of August. We heard about it through 
some correspondents in New York. We got a letter in the early morn- 
ing of the 27th, and by 10.30 a. m. I had conferred with the Pennsyl- 
vania owners, an association of which I am ex-president, and we felt 
justified in sending this telegram: 

UespeotfuUy desire to enter protest apralnst favorable consideration of 11. R. 
8422. proposeil legislation which 8ul>ordl nates claims for repairs and supplies 
to mortRagee's interest. Effect would Insist upon some other form of standard 
security which would involve delay while being arranged for, which delay 
will be prejudicial to mortgagee's interest, as expeditious handling of ships 
largely Increases earning power. Repairs and supplies vitally necessary to 
miccessful operation, in the absence of which mortgage would be valueless and 
not worth creating. Present law is adequate, has stood the test of time, and 
is satisfactory all around. 

The Pennsylvania Owners and Captains' Association sent a simi- 
lar telegram, and your chairman very courteously acknowledged 

both. 

Then I received a notice of the Boston hearing and a draft of the 
new bill. I notice in reading over the record of the proceedings 
of the 27th that Mr. Campbell, who seems to have had a pretty dim- 
cult task picked out for him to prepare a bill which would revolu- 
tionize the law that has been standing for a couple of hundred vears^ 
has stated that the bill is drawn in tlie interest of two things : Firsts 
to better safeguard the Government's interests in the sale of ships, 
with deferred payments for the purchase price; and, secondly, in 
the hope that financial interests or bs^nking interests of the coun- 
try will be willing to invest their money more freely in ship se- 
curities. 

We have heard from some of the best legal talent, the best admi- 
ralty talent that there is in this section of the country, and I would 
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not have missed Mr. Goulder's address to-day for quite a little 
money, nor the address of his associates. I do not understand tliat 
one of the most prominent admiralty law firms in Philadelphia 
has given any official expression of their opinion. Mr. Canrmbell 
states that he sent out letters to various firms, and I would like to 
know whether he heard from Messrs. Lewis, Adler & Laws. 

Mr. Campbell. There are many lawyers I have not heard from. 

Mr. CiiiNDBLOM. Did you write them to prepare an opinion on it i 

Mr. Webb. No, sir. They represented us for 25 years. I tried to 
get in touch with Luke Long, the counsel of our company, to get him 
to come down, but he had an engagement in Boston and could not do 
it, so I got Mr. Adler on the phone, and he said that he had received 
a draft of the proposed bill, but they had also been requested by a 
client, a very prominent Philadelphia shipyard, one of the new yards, 
to come down here on behalf of the bill. That yard was represented 
by a layman at that first hearing — not a lawyer — possiblj' because 
they declined lo come down. 

Sir. Chindblom. Repeat that again. Are you giving the reason 
now why they did not come down ? 

Mr. Webb. Am I giving the reason why they did not come down ? 

Mr. Chindblom. Yes. 

Mr. Webb. I am only giving you what they told me. 

Mr. Alexander. I do not think you need apologize for not hav- 
ing any more Philadelphia lawyers. I think Dawson was one of the 
best. They could not put up any better case, could they? 

Mr. Webr. Well, we think he is a more experienced man than 
Dawson. Probiibly you might say that Mr. Alexander would be a 
more desirable person to argue a case than some Representative who 
has jnri been in the House a year or so, by reason of his experience 
and faTnilinrity with House procedure. 

Mr. Alexander. But he put up a very strong case and urged every 
possible objection to the bill that a lively imagination could suggest. 
I doubt vcrv much whether von could find anybodv who could do 
better along that line than he. 

Mr. Webb. I* take off my hat to Dawson. Dawson did the best he 
knew how. 

Mr. Alexander. I could not imagine anybody who could do better. 

Mr. Webb. Well, some other fellows might know more. I am not 
trying to tlirow any cold water on what Mr. Dawson did, but Mr. 
Lewis is a very able man, and I am satisfied his view would be en- 
titled to consideration. 

Mr. Chindblom. Do you want Mr. Lewis to appear here? 

Mr. Webb. Do I wish him? 

Mr. Chindblom. Yes. 

Mr. ^^''EBB. It would be immaterial whether I wished him to or not, 
he would not come. That is all there is to it. 

Mr. CiTTX^BLOM. Why should you complain if he has not chosen 
to comc^ ■* 

Mr. AVebb. I am not complaining. 

Mr. Chindblom. What is the purpose of your reference to Mr. 
Lewis, inasmuch as he is not here and has not shown any interest in 
the matter? 

Mr. Webb. I am telling you what my purpose is. I called him 
for the purpose of seeing whether I could get them to come down, 



MORTGAGES AND LIENS ON VESSELS. 223 

and he said they were unable to do that. They had been approached 
by the other side to come down, and the bill evidently did not find 
favor with them. 

Mr. Chindblom. Then why spend time on Mr. Lewis? 

Mr. Webb. They thought"^ the bill might stimulate investment ; 
they thought it might, but, on the other hand, they were satisfied 
that the vicious delays that tonnage would be subject to, that the 
ships would be subject to in looking an arrangement for some other 
form of security to secure these liens that would be subordinated 
to a mortgage, would more than offset any possible advantage that 
might accrue from the increased possibility of the public invest- 
ing 

Mr. Campbell. Did Mr. Lewis authorize you to make that state- 
ment on his behalf? 

Mr. Webb. No, sir; he did not. The statement was made to me, 
and I was not pledged to any secrecy in the matter. Therefore, 1 
was obliged to come down, as the saying is, and go it alone on the 
merits of this bill. 

I will not discuss the legal aspects of the case. I am possibly 
not qualified to do it. But I think, after 25 years' experience with 
boats, both in the operation and the fitting out of boats, as wt* 
not only sell supplies but manufacture equipment, like cooking and 
lighting apparatus, and install it, my opinion should be worth con- 
sideration. I have gone from the shop to the drawing room and 
the engineer's department, and finally engaged in this line of busi- 
ness, l)ecause it is not only congenial but, incidentally, profitable. 
I might state that my great-grandfather was a shipmaster, my grand- 
father was a ship joiner, my father was a marine engineer, and I 
had a stationery shop because my mother insisted on my staying 
ashore and not going to sea. 

I have in this time worked in the shipyards on the Atlantic coast, 
and I have been to the Pacific coast twice and seen ships built. I do 
not know of but one or two yards that ever attempted to build vessels 
and hold a personal interest in them or advance money for them. 
Mr. Nathev was one. If you were a responsible, practical boat 
owner in whom he had sufficient confidence, tne only thing you had to 
do was to go in the back office and tell him what you wanted and 
make a partial deposit on the payment of that boat, and he would 
look after the balance of it. Your Moran fleet was all built that way. 
People wanted to know where Mike Moran got his boats. He got 
them in that way, because Mr. Nathey was satisfied with his executive 
ability to operate boats profitably, and the only thing he had to do 
was to come over and say to Mr. Nathey, "I want another boat." 

Mr. Campbell. In other words, he did business upon the general 
standing of the operator? 

Mr. Webb. Yes. 

Mr. Barnes. Are you a lawyer ? 

Mr. Webb. No, sir. 

Mr. Barnes. Then, in presenting our case, be careful what you say 
to these fellows. 

Mr. Webb. I will give you my personal experience with that. I 
have taken clients into the Newport News Shipbuilding & Drydock 
Co., and invariably they have turned down any ownership or part 
ownership in new construction, 1 r.t referred you to some other source 
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for your money. The statement has been made here to-day that they 
understood the shipyards held a personal interest in the construction 
of new work, but I have never been able to get up with any of those 
yards, and we have built all kinds. 

Mr. Campbell. Have vou ever owned or been interested in sea- 
going ships? 

Mr. Webb. Yes, sir; I have owned seagoing vessels, schooners. 

Mr. Campbell. Steamships? 

Mr. Webb. No steamships. I have known large fleets of steam- 
shis to have been on the Delaware and on the Atlantic, and I was in 
pretty close touch with the operative management and was familiar 
with the financial arrangements, and I have never known that those 
people had any difficulty in getting funds to build vessels. I w^as in 
close touch with the Boston Steamship Co., that built five 2,000- 
ton ships and three 5,000-ton ships at Sparrows Point. They did 
not have any trouble about funds. Kidder, Peabody & Co. were 
their fiscal agents in New York. They did not want any moilgage 
to take preference over liens. The American-Hawaiian Line was 
built in the same way ; the Grate Line in the same way ; and I could 
recite perhaps a dozen that I know of, that I never understood had 
anv difficulty about arranging for loans. 

We are up against a problem now where the Government has a 
number of hurriedly constructed vessels, which it is not the policy 
of the Government to operate, and which they wish to dispose of, 
and to protect their interests they are very much interested in the 
passage of this law ; but the law, in my judgment, would be largely 
expermiental and cause endless delay if those excluded from their 
rights they have heretofore enjoyed will insist on some other form 
of security in order to continue that enjoyment. 

These boats are being sold at a very high figure. . I can refer you 
to three or four magnificent freighters that were built 10 years ago 
by the Newport News Shipbuilding & Drydock Co. for the New 
York & Porto Rico Steamship Line. They were 6,000-t<Hi ships, 
built for $50 a ton, Lloyd classification, $200 a day premium, $200 
a day penalty. The Newport News Shipbuilding" & Drydock Co. 
built them inside of their contract time, built them at that low 
figure, $800,000 apiece, $50 a ton, dead-weight tonnage. Compare 
that with what they are trying to put on the market to-day at $210 
a ton. They were heavy ships, Scotch boilers and reciprocating en- 
gines, and they will be ships 20 years hence, currying sugar, cargo 
dry as a bone. What are they offering to-day? Hjvstily built, light 
ships. Ships of inferior construction, witli no shape, ships that do 
not look like ships, but look like anything but ships, are those that 
come from some yards. These the Government wants to try to pro- 
tect itself on bv changing a law that is 140 or 150 j^ears old. That, in 
my judgment, is the proposition in a nutshell. 

Air. Alexander. Mr. Webb, you are evidently in favor of the Gov- 
ernment continuing to own and operate these ships? 

Mr. Webb. No; I am not in favor of Government ownership or 
Government operation of ships, but I am not in favor, to use a slang 
expression, of trying to pass the buck to the public. 

Mr. Alexander. But do vou not think that a man who will buv 
one of these ships will have as much sense as you, and determine the 
value of the ship before he buys it ? 
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Mr. Webb. Those who have bought have not been able to bring the 
price down. 

Mr. Alexander. Well, they have not bought many ships yet, have 
they ? How many have they sold ? 

Mr. Webb. They sold 30, 45, or 50 in one batch. 

Mr. Alexander. I think that is a joke. 

Mr. Webb. They sold 30 ships the other day, and they did not in- 
sure them. I have been informed that they insured them in Europe 
after they were sold. There were 30 sold in one batch. 

Mr. Campbell. I do not know what the Shipping Board has sold, 
but yon are away off in your statement. I can tell you that the Ship- 
ping Board has sold a number of wooden vessels — how manv I do 
not know — but they have not sold any batch of 80 wooden ships. 

Sfr. Webb. I beg your pardon, but they have, and I can give you 
the information to-morrow morning. 

Mr. CAMPBfcLL. Who bought 30 ships in a batch, 30 wooden ships? 

Mr. Webb. I can give you the information to-morrow morning, if 
yon want me to give it to you. 

Mr. Campbell. You contradict me right now, but you do not 
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Mr. Webb. I do not want to contradict people, but I will give you 
the information to-morrow morning, if you wish me to get it. I will 
have to get it overnight. 

Mr. Campbell. A batch of 30 ships ? 

Mr. Webb. A batch of 80 ships 

Mr. Campbell. You must not believe all you read in the news- 
paper. 

Mr. Webb. I do not, because I read in a newspaper one time that 
Elisha Webb, colored, had been run over by a car, and. since that 
time I have been rather leary on newspaper articles. My aunt went 
down and laid out the editor for misrepresentation. But I have this 
information in a nutshell. 

We can get investments for ships the same as we got them in 1856, 
but in order to get the American public interested in ships, we have 
first got to get an American maritime public, and then we will have 
in this country publications that are issued daily and weekly just 
the same as we have got here. These funds will not have to be ar- 
ranged for by bankers; they can be sold over the counter, just the 
same as you sell a municipal loan. The people will consider it a 
desirable investment, and tney will come forward and buy, and your 
housemaid will own two or three shares of stock in a shipping com- 
pany, and receive 6 or 7 or 8 per cent dividend. 

Mr. Campbell. You are reading from Fair Play, which I prob- 
ably know as well as you do. 

Mr. Webb. I cannot read the Norwegian language, but there is 
another idea that follows the shipping companies. 

Mr. Campbell. How do you account for England having devel- 
oped her shipping and made possible a publication like Fair Play, 
ii she does not give a lien for necessaries upon the ship, if a lien 
is necessary in order to develop shipping? How did she do it? 

Mr. Webb. How do I account for it ? 

Mr. Campbell. Yes. 

Mr. Webb. Because England has a maritime population that not 
only follows the water, but believes in maritime investments and 
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puts its money in ships and is satisfied with the way ships are han- 
dled. Tlie Norwe^ans do the same thing. 

Mr. Campbell. Then, in other words, a lien for necessaries upon 
the ship was not essential to the development of English com- 
merce? 

Mr. Webb. A lien for necessaries upon a ship ? 

Mr. Campbell. Was not essential to the development of English 
shipping? In order that England might develop her shipping it was 
not necessary or was not essential, rather, that the suppliers of nec- 
essaries have a lien upon the ships ? 

Mr. Webb. No ; but that does not alter the fact that England was 
obliged to go to the banking interests to obtain the funds to build 
ships. 

Mr. Campbell. And those mortgages had priority to a lien for 
necessaries, also any rights acquired by suppliers of necessaries 
under English law. 

Mr. Webb. Under English law they had; yes, sir. We have al- 
ways provided funds for the building of ships here, whei*e the ship 
man was considered a competent ship operator. They referred here 
yesterday to a case in Philadelphia where the Philadelphia & Gulf 
Steamship Co. had some diflSculty in getting money for ships. Mr. 
Stokesbury ojffered to advance the money for those ships, provide*! 
the ships be built at Cramp's, and Cramp wanted a few thousand 
dollars, $25,000 or $50,000, more for the ships than some other ship- 
yards agreed to build them for. It would have been policy for the 
Philadelphia & Gulf Steamship Co. to have allowed Mr. Stokes- 
bury to build those ships, because when they had the ships they 
could go to work, and if they understood the shipping business, by 
turning around promptly they could have soon paid oS that exce^ss 
cost, but the president was a hard-headed fellow, not experienced 
in shipping ways, although he had managed a conjple of coastwise 
ships between JBaltimore and New York. The consequence was 
that they put out $500,000 worth of stock and sold it, and people 
took it up as a good thing, thinking they were going to have a 
ship line from Philadelphia to New Orleans, but after they got 
$500,000 thev thought they had ample money to bu}^ and operate 
ships, and tliey would not need any more money, and the ships 
have stood there for yeai*s. They could have gotten sufficient money 
to have had the ships built at Cramp's and paid for, paid off the 
mortgage, and Mr. StokevSburv would have put that money up, or 
other financial institutions would have put that money \ip, and 
Mr. Johnson would not have thrown any cold water on that line 
if he had been satisfied with the operating management. I am satis- 
fied of that. But they did not get the money in that particular case 
to build the ships because the financial institution was not satisfied 
with the management, but I have never known of any case come to 
my attention where poeple who were competent ship operators and 
shipowners had any difficulty in getting funds to build ships with. 

Mr. Alexander. Was this man a competent ship operator? 

Mr. Webb. No, sir ; he was not. 

Mr. Alexander. Well, Mr. Stokesbury was willing to put up the 
money to build the ships, if he had them built at Cramps at $30,000 
more than he could get them built for at another yard, so it looks 
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like that was not the question, his ability to operate ships. Perhaps 
Stokesbury had stock in Cramp's, and he wanted a profit both ways. 

Mr. Webb. Well, if you want something badly, Mr. Alexander, is 
it better to pay perhaps an excess profit to a man who will agree to let 
you have it, it you have not got tne money, or is it policy to get into 
an argument with him and not get your tools? 

Mr. Alexander. But the pomt I am making is that he did not 
decline the loan because he is not a competent ship operator. 

Mr. Webb. He would not loan the money because he would not 
build the ships in a vard designated by him. 

Mr. Alexander. IVhen they would cost him $30,000 or $40,000 
more than he could get them built for in some other yard ? 

Mr. Webb. I did not say he was not competent, but they were not 
satisfied with his competency. He had some experience operating 
two small coastwise ships between Baltimore and New York. 

Mr. Alexander. But Stokesbury was satisfied with his com- 
petency ? 

Mr. Webb. Yes; Mr. Stokesbury would have taken the chance 
on the man's competency, but if he was going to take the chance, he 
preferred to have the ships built in his yard, or a yard that he was 
interested in, and it would have far better policy, and I would have 
had some stock in my safe to-dav that would be paying me some 
money, but as it is now, the only thing I can use it for is as an orna- 
ment, or frame it and lcx)k at it. It is not worth the paper it is 
written on. 

Mr. Alexander. You think the best way to build up an American 
merchant marine is to throw every obstacle in the way, instead of 
removing it? 

Mr. Webb. No ; I do not. 

Mr. Alexander. That is the logic of your argument, instead of 
trying to remove the obstacles and to build up the greatest merchant 
marine in the world, you say to leave the obstacles in the way. 

Mr. Webb. Unless you build it up by a maritime public, we can 
have all the ships in the world, the Shipping Board can go on build- 
ing ships by the thousands, and all the money needed for mortgages 
to be placed on them, all the money loaned on thelfi might as well be 
thrown off the end of the dock, and you will find that out 10 years 
hence. 

Mr. Alexander. But if you are going to build up a great industry, 
you can not do it by placing obstacles in the way, can you? You 
want to remove the obstacles. 

Mr. Webb. We have built up shipping under our present law. 

Mr. Alexander. We had less than 1,000,000 tons of foreign trade 
at the beginning of the war in Europe. 

Mr. Webb. I will agree with. you there, but our navigation laws 
and our inspection laws are responsible for our position in the ship- 
ping world to-day. If I only had time to take up those two proposi- 
tions with you gentlemen and tell you some of the homelies connected 
withh them, you would be surprised. 

Mr. Alexander. We have heard those questions discussed over this 
table time and time again. You could not throw any light on it. 

Mr. Webb. You may not think so, but I believe" I could, but we 
have held off, and we do not get any improvements in our laws, in 
our statutes. 
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Mr. Alexander. Just because other men like you come in here and 
try to block us, that is all. You are trying to block us because we 
are trying to remove this one obstacle, and when we undertake to 
i-evise our navigation laws, there will be other interested parties 
come in and trv to block us thei-e. That is the reason. 

Mr. Webb. I am trying to block you? 

Mr. Alexander. You are raising obstacles here in the way of in- 
vestments in ship property. 

Mr. Webb. I am not trying to block you; I am merely trj^ing to 
give you my a iews, as I have seen this program in the past 20 years, 
and am directly connected with it every day, and I know our posi- 
tion in shipping can be very largely attributed to our navigation and 
injyection laws. 

Mr. Alexander. If I were to concede that, that is not any argu- 
ment why we should not remove this obstacle, if it may be done rea- 
sonably. 

Mr. Webb. I am handicapped by net being able to hear. 

Mr. Alexander. That is the reason why I am talking so loud, 
that I wanted to be heard, that is all. I say I do not want a vessel 
a going concern, but I want to increase as lar as possible the value 
of a ship for investment purposes. Do you understand? 

Mr. Webb. I did not get the first part of it; I got the first part. 
It is rather unfortunate to have a natural deficiency. 

Mr. Alexander. Are you in sympathy with the attitude of coun- 
sel for the Shipping Board, Mr. Campbell, and the committee and 
these other gentlemen, to go as far as we can to increase the value 
of vessel property for investment purposes? You are in sympathy 
with that purpose, are you not? 

Mr. Webb. Yes; I am in sympathy with the general purposes; 
yes. 

Mr. Alexander. Now, it is a question with the committee, I think, 
as to how far we may go in that direction without doing more harm 
than we will be doing good. Do you catch that? 

Mr. Webb. Yes, sir. 

Mr. Alexander* Your notion is to just stand pat and do nothing? 

Mr. Webb. No. I do not agree with you. 

Mr. Alexander. How far do you think we may go safely in that 
direction to improve the value of vessel property for investment pur- 
poses? Do you think it is possible to make any step forward at all? 

Mr. Webb. Yes. 

Mr. Alexander. Do vou know what it is? 

Mr. Webb. But I do not believe we are making a step forward 
when we are proposing a change in the law that will bring about 
a delay in the turn around of our ships, because if we delay the 
movement of the ships, or, in other words, if we reduce the earning 
capacity from 12 to 10 trips in a year, we have not enhanced the 
value of the mortgage. 

Mr. Alexander. I will agree with vou there. 

Mr. Webb. If there is going to be (felay by reason of the fact that 
the ship repairer or ship chandler or deckhand has to look up the 
status of the mortgage, to see what is recorded on the margin of it, 
she loses time here and she loses time there, and what good the 
mortgage is goinp to be, because those two trips in the year might 
represent her entire year's operating profits? 
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Mr. Alexander. Do you think there is anything that can be done 
to increase the value or vessel property for investment purposes ; in 
other words, to make them better or more inviting securities? 

Mr. Webb. Do I think anything can be done to make them more 
attractive? 

Mr. Alexander. Yes; as an investment, or give them a greater 
loan value than they have now ? 

Mr. Webb. Only by an educational campaign that will make our 
public more generally ship investors. ^ 

Mr. Alexaxder. But without any change of law ? 

Mr. Webb. Without any change in the law. I believe, of course, 
if you go and write these mortgages and have these mortgages cre- 
ated you have got to pay a fiscal institution for services, and 1 
feel that if we had a public that was more disposed to invest in 
ships, if that was the common practice, and instead of putting money 
into a building and loan association they would consider a share in 
the American-Hawaiian Line of equal value to the best security or 
the best investment they could make, and they would put their 
money freely into ship companies and buy their stock the same 
as they would buy our railroad stock, in that case they would not 
have to create these mortgages ; they would not have to pay the costs 
incidental to the creation of them, the commissions in the field. 

STATEMENT OF E. HENET C. HTJNTEE, SECBETAEY AND COUNSEL 
NEW TOES AND NEW JEESEY DE7 DQCE ASSOCIATION. 

Mr. Hunter. Mr. Chairman. I represent the New York and New 
Jersey Dry Dock Association, which is composed of substantially 
all the dry-dock yards in the port of New York. 

Mr. Chixdblom. Will you state for the i-ecord your position? 

Mr. HuNTEB. I am the secretarv and counsel. I am not an ad- 
miralty lawyer. The. admiralty business of those members is car- 
ried on by their individual attorneys. 

Mr. Chindbi/)m. Where is your home? 

Mr. Hunter. New York City. 

Mr. Chindblom. And your office, please? 

Mr. Huxter. 30 Church Street. This has been so exhaustively 
discussed that I think it is hardlv necessary for me to enter into 
any further extended discussion, but all I am ^oing to ask is the 
opportunity to submit a brief, particularly on this question of juris- 
diction. That is a question which has engaged our attention very 
seriously, and it is something which has been discussed by Mr. 
Goulder here very exhaustively, but there are some features on 
which we would like to submit a brief also, and in order to save 
time I shall ask that privilege. 

At this late period I dislike to go back and discuss any details or 
ask any questions, but here is a question that has occurred to me in re- 
gard to the mortgages. Assuming that a vessel sails out of the port 
of New York, having been encumbered by a mortgage, with its ship's 
papers notes with the mortgage, with the mortgage on board, des- 
tined, we will say, for San Francisco, and on the way to San Fran- 
cisco the vessel has to put in to Galveston, we will say, for repairs. 
After the boat has left New York City, we will say, another mort- 



230 MORTGAGES AND LIENS ON VESSELS. 

* 

gage is put on the boat. Now, so far as the ship repair man in Gal- 
veston IS concerned, the only evidence that he would have would 
be of the encumbrances that were on the boat at the time she left 
New York. The question occurred to me, what protection would 
that ship repair yard in Galveston have for its repair lines, as com- 
pared to the second mortgage tliat was put on after the boat left 
the port of New York? 

Mr. Campbell. Superior, because this mortgage would not become 
eflfective until the notation has been made upon the certificate. 

Mr. Hunter. That seems to answer the question. 

Mr. Campbell. Mr. Hunter, would you favor a decision in the 
Federal courts, if it could be required ? 

Mr. Hunter. I think we would, but fundamentally, I came down 
here to oppose the bill. Naturally, tliose men who are conducting 
repair yards are opposed to the bill, and the reasons have been stated 
here over and over again, and I am not going to take the time of 
the committee in repeating them. That is all I have to say. 

Mr. CuixDBLOM. Do you wish to submit a brief now? 

Mr. HuNTKR. No, I will submit it Mondav. 

Mr. Chindblom. On that particular subject I think the committee 
\\ ould be very glad to have rurther information. 

The Chairman. Is there any one else who would like to be heard? 
If not, the committee will adjourn. 

(Whereupon, the committee adjourned.) 
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House of REPRESRNTAxn'Es, 
Committee on the Merchant Marine and Fisheries, 

IfVashhigton^ D, C,^ Thursday^ September 11^ 1919. 

The committee met at 10.30 o'clock a. m., Hon William S. Greene 
(chairman) presidinp^. 

Present: Members of the committee; also, Mr. Pierre M. Brown, 
Mr. Malcolm B. Webster, Mr. J. Dexter Crowell, Mr. Robert A. 
Dean, Mr. Ira A. Campbell, Mr. W. R. Evans, jr., Mr. Henry C. 
Hunter, appearing as heretofore noted; also Col. F. M. Brown, judge 
advocate; Mr. C. D. Mallory, president C. D. Mallory Co., oper- 
ators ; and Mr. N. S. Mvrick. counsel Chamber of Commerce of the 
United States. 

The Chairman. The hearing this morning is on H. R 8873 and 
we will hear first from Mr. Campbell. 

FUBTHEE STATEHENT OF MB. lEA A. CAMPBELL. 

Mr. Campbell. I can report to the committee some further prog- 
ress toward perfecting this bill. After the session of last Friday, 
Mr. Goulder, Mr. Brown, Mr, Webster, Mr. Hunter, and myself 
got together and agreed upon the substance of certain changes that 
should be made in the bill and I have redrafted it, embodying those 
changes in my own verbiage and have had mimeograph copies made 
for the use of the committee. 

I have underscored (italicized) in the bill 

The Chairman. You have practically written a new bill? 

Mr. Campbell. I have rewritten the entire bill so that you might 
have it all before you, and I have underscored the changes which 
have been made and which I will briefly call to your attention. 
The first is, "That no mortgage covering the whole of any vessel 
of the United States of 200 gross tons and upwards^'* and so forth. 
You will recall that suggestion was made from New England 
quarters; that the recording of mortgages upon shares of vessels 
would not work; that it would interfere with the foreclosure pro- 
cedure and would tend to interfere with the operation of the vessel 
and would result in delay. Therefore, to avoid that, I provide 
that the mortgage, within the contemplation of this act shall be 
one covering the whole of the vessel. 

The Chairman. That is, rather than on any shares? 

Mr. Campbell. Yes. That will serve the purpose we have in 
mind in proposing the measure. The amendment of "200 gross 
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tons and upwards" was inserted to meet the objection of the New 
York towboat owners, which it seemed to me was well founded. 
That will eliminate from the bill all of the barges, scows, and small 
boats in harbors, which could not very well be brought within the 
operation of the measure; and I think I am correct in saying Capt 
Keichert said if that change was made they would have no further 
objection to the bill. 

Mr. Edmonds. It covers towboats? 

Mr. Campbeix. It will cover now all vessels of 200 gross tons 
and upward, and most barges, tugs, and so forth, will be under 
that. 

Mr. RowE. That won't cover the largest barges, will it? 

Mr. Campbell. I think so. 

Mr. Edmonds. They use barges over in New York Harbor of 
500 tons. Are they enrolled ? 

Mr. Campbell. Some of the barges are and some are not. Capt. 
Reichert or Mr. Hunter, I think, stated they were enrolled and li- 
censed. 

Mr. RowE. I think Capt. Reichert made that statement. 

Mr. Campbell. At the close of section 2, we have inserted the 
provision: 

The mortgage indebtedness shall bear such rate of interest as the parties 
thereto shall agree upon. 

That, the committee wuU recollect, was intended to meet the usury 
situation in Xew York and the other States. 

Mr. Chindblom. Do you think it is suflScient for that purpose? 

Mr. Campbell. They seem to think so; yes. I am not familiar 
with the New York law, but I think that provision met with Mr. 
Brown's approval, and he was the one who raised the point on it. 

Mr. RowE. Would that take that out of our usury law ? 

Mr. Bro\vx. I think it wnll, so far as possible. 

Mr. RowE. I think it will myself. 

Mr. Chindblom. It could be made clear that it is intended to su- 
persede any usury statutes in the States, could it not? 

Mr. Campbell. If Congress has the power to pass this statute at 
all it is under the commerce clause of the Constitution, and that is 
exclusive of the rights of the States ; and if Congress acts upon itj I 
would say that you are validating the rate of interest that the parties 
may agree upon. It seems to me that would bring it without the 
application of the State law. 

Mr. Chindblom. I myself have not much doubt about it, but it 
occurred to me it might well be made explicit. 

Mr. Brown. As superseding the statutes of the States? I think 
this would accomplish it — ^to put the word " may " in there. 

Mr. Chindblom. I would not press the point. I think in all 
probability this is suflScient. 

Mr. Campbell. Is not that a matter your committee can work out 
in executive session? You wull .probably find many things in there 
you will want to change when you come to go over the bill — ^in its 
language. 

Now, in section 3 of the bill, and in the fourth line from the top 
of page 2, 1 insei-t the words " as shown by the record." That is to 
say, the amount of the mortgage indebtedness which shall be set 
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forth in this indorsement shall be such as shown by the record, so as 
not to impose any burden upon the collector of customs other than 
the mere examination of the record as it appears there. 

Mr. Chindblom. I think I raised that question upon the hearing. 

Mr. Campbell. I think so; yes. Now, with the exception of an 
insertion here and there, the rest of paragraph 3 is the same as it 
was. And so is section 4. 

The Chairman. In section 4 you have indebtedness underscored. 

Mr. Campbell. I say except the insertion of a word here and there, 
simply to clarify it and make it more certain. 

Now, section 6 I have redrafted. That was the foreclosing sec- 
tion. You will recall we were to work that over entirely, and it was 
the thought of the committee that a default in the mortgage should 
not be brought about except through some act or neglect on the part 
of the mortgagor; we were only going to foreclose him by making 
the mortgage become due for some act of his own. So I have re- 
drawn it this way : 

That it shaU be the duty of the mortgagor to disclose to tlie mortgagee in 
writing, prior to the execution of any mortgage, the existence of any obligation 
or liability constituting a lien upon the vessel to be mortgaged then known to 
such mortgagor, and not to incur any contractual obligation creating a lien 
upon the vessel without the consent of the mortgagee other than for crew's 
and stevedores* wages, general average and salvage, includinr/ vontraet sal- 
vage 

Mr. Edmonds. Will j'ou stop right there, Mr. Campbell? What 
is contract salvage? 

Mr. Campbell. 1 do not know that I can say just exactlv what it 
is, but Mr. Goulder insisted that we insert the words "contract 
salvage " to cover what he said was an arrangement whereby a tug 
might be sent out to do salvage service under an agreement for a 
certain per diem or lump sum. He was fearful that the word 
" salvage " was not broad enough to cover the definite engagement 
of a tug to be sent out on a rescuingexpedition. 

Mr. Edmonds. General average. Does that cover losses in cargo? 

Mr. Campbell, It might cover jettisoned cargo. 

Mr. Bankhead. Ought not those words be reversed : sliould it not 
read " salvage contract " instead of " contract salvage ? " 

Mr. Campbell. I do not think so. What he is distinguishing he 
said " except salvage " would not include " contract salvage." 

Mr. Chindblom. I understood he meant salvage charges which 
arose out of a positive contract; not an implied contract as it would 
be in the ordinary case where a ship became wrecked and it became 
necessary to do the work to save her. but where parties had got to- 
gether and their minds had met and they had made an agreement 
that the amount of salvage performed was necessary, and that an 
agreement under such circumstances should be included, not having 
arisen necessarily out of the exigencies of the occasion, such as sal- 
vage which was performed where the parties had no chance what- 
ever of agreement. 

Mr. Campbell. That is correct. You have stated more orenerally 
what I was stating specifically. 

Mr. Chindblom. That is correct, is it? 

Mr. Campbell. It is the kind of services that usually arise from 
your engaging a salvage outfit to go out and release a ship. 
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Mr. Chindblom. But ordinarily you have not time enough to make 
any conti*act about it. 

Mr. Campbell.. Oh, yes; in a great many cases they have time to 
do it. Frequently they go out on a no-cure no-pay basis. That, of 
course, comes closer to pure salvage than salvage for a lump sum or 
upon a per diem engagement. But my thought in excepting salvage 
and also general average, was to leave superior to the lien liabilities 
which arose out of those acts, because those acts are so common and 
frequently done under circumstances where the owner has no voice 
and no opj^ortunity to make arrangements for payment. Thev are 
frequently performed under request by the master and have all the 
characteristics which, it seems to me, ought to take them out of and 
away from the superiority of the lien of the mortjjage. I, myself, 
must say that I am not in sympathy with the insertion of the words 
" including contract salvage," but I have inserted them there in defer- 
ence to my very high respect for Mr. Goulder. 

Mr. Chindblom. It was intended to cover cases where the owner 
himself could not make a contract? 

Mr. Campbell. That is what I had in mind. 

Mr. RowE. There are some of those cases that come perilously close 
to it. For instance, when you get to practicing in New Yorlc, you 
find very often a ship has run aground, and we nave to hasten them 
out to get that ship off, especially if it is in a storm. And you do 
not stop to go to see the mortgagee or any one else, but just get the 
tugs down there to pull it off. And it is usually a contract arranged 
over the telephone to save the ship. 

Mr. Campbell. I have not had any experience in New York. As 
a matter of fact, the insertion of that exception does not affect the 
basic principle of this bill, because your general average and salvage 
liabilities would be covered by your cargo insurance. 

Mr. Edmonds. Damage to cargo is covered by general average, 
isn't it? 

Mr. Campbell. Not necessarily so. Your damage to cargo may 
be general average if it is in the nature of a general average sacri- 
fice. The jettisoning of cargo would be a general average. Or sup- 
posing it became necessary, in the case of a fire, to flood one of the 
compartments of a ship, with a view to extinguishing the fire, and 
thereby damage the cargo. That damage would be a general aver- 
age damage. 

Mr. Edmonds. The ship is not liable for that ; is not the insurance 
company liable for that? 

Mr. Campbell. Yes. 

Mr. Edmonds. In other words, in accepting a cargo on a ship dam- 
age like fire is excepted from any claim against the ship, isn't it? 

Mr. Campbell, i es ; as far as it excepts a ship from liability for 
the fire, but there is a lien arising against the ship for a general 
average sacrifice of cargo, to be settled and taken into consideration 
in the general average adjustments. Your insurance policies would 
protect the cargo owner, jfiowever, against the immediate loss on his 
cargo through the general average sacrifice. 

Mr. Edmonds. All of those subjects you have here, outside of the 
crew's and stevedores' wages can be insured against, can they not? 

Mr. Campbell. Yes ; they can ; but I inserted them because those 
losses usually take place under circumstances where the owner is 

\ 
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without the opportunity of an election as to how he shall act, and they 
are things done in the preservation of the ship from an immediate 
thi-eat of destruction. 

Mr. Edmonds. The insertion of those should not in any way im- 
pair the value of the mortgage against the ship, if they can be in- 
sured against? 

Mr. Campbell. Not at all. In fact, they are not insured against. 

Mr. Chindblom. The mortgagee can protect himself by seeing to 
it that there is insurance to cover those items? 

Mr. Campbell. Yes. In fact, the reason I inserted "general average'* 
was this, that in section 7 of the bill I provided that the lien, the 
martime lieu, that such a lien, and all other liens and incumbrances 
hereafter arising out of, or created by any contract, or possession, 
excepting those thin^, shall be subordinated to the lien of the mort- 
gage — ^arising out of contract. Xow I think the counsel will sustain 
me in saying that the courts have held that a general average engage- 
ment is an engagement that arises out of an implied contract. In 
fact, I think the Court of Claims has held a suit can be maintained 
against the Government for general average on the theory that it is 
an implied contract. That is one reason I put that exception in here, 
and 1 would like to have you hear from the other lawyers on that 
phase of it. 

Now, the bill provides — 

It shaH be the duty of the mortgagor to ilisclose to the mortgagee in writing 
prior to the execufton of any mortgage, the existence of any obligation or 
Uablllty, constituting a lien upon the vessel to be mortgaged then known to such 
mortgagor, and not to Incur any contractual obligation creating a lien upon the 
vessel, without the conaent of the mortgagee, otlier than for crew's and steve- 
dores' wages, general average and salvage, including contract mlvaye, after the 
execution of any such mortgage and before the mortgagee shall have had a rea- 
sonable time to file the same for record and to have the notation hereinbefore 
provided for indorsed upon the certificate of registry, or of enrollment and 
license, and any failure to make such disclosure, or any incurring of any such 
inMbited oontra>ctual obligation, shall render the mortgagor, and if the mort- 
gagor be a corporation, the President or other principal exectttire officer thereof, 
guilty of a misdemeanor and punishable, for each offense, by a fine of $5,000, 
or by imprisonment not exceeding ttco years, or both, in the <1iscretion of the 
court, and shall render the mortgage indebtedness immediately due and pay- 
able at the election of the mortganee. The failure of any mortgagor, and if the 
mortgagor be a corporation, the president thereof, to place and keep a certified 
copy of any duly recorded mortgaged vessel to exhibit the copy of such mort- 
gage placed on board such vessel to any i)erson entitled to examine the same, 
shall render them, or each of them, guilty of a misdemeanor, and punishable, 
for each offense, by a fine not exceeding $1,000, and, in the case of the master, 
shall also render his license subject to suspension by the officers having super- 
pision thereof. 

Mr. Edmonds. Mr. Campbell, let me ask you something there: In 
the case of the corporation you make the president the responsible 
party? 

Mr. Campbell. Yes. 

Mr. Edmonds. If he happens to be away, as many of these men are 
from time to time, having a lot of these steamers and traveling on 
them and enjoying themselves, who would take his place? 

Mr. Campbell. I do not know. But I think you have to impose this 
obligation on somebody, and I think you ought to take the presirlent. 
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Mr. Edmonds. Suppose you put two of the oflScials in here, the 
president and secretary — ^the president, or in case of his absence, (he 
secretary; or in case of his absence, the vice president. 

Mr. Chindblom. Could you provide, Mr. Campbell, that the pres- 
ident either must be responsible for these things himself or appoint 
some one who is responsible; and in the event of such appointment 
the person so appointed, failing to perform the duties, shall be guilty 
as hereinafter provided ? 

Mr. Campbell. Yes ; only it is a difficult task to draw all of those 
ramifications. 

Mr. RowE. I do not believe you had better do it, because you will 
find that the man appointed is a mere dummy. 

Mr. Edmonds. I think you had better have it the president or the 
vice president. 

Mr. Campbell. I have put above there "the president or other 
principal executive officer thereof." If you put that same qualifi- 
cation below 

Mr. RowE. That will be all right. 

Mr. Campbell. The big penalty comes for the failure of that mort- 
gagor to make disclosure on incurring the indebtedness because that 
goes to the very heart of the security. These others are put in here 
as penalties rather to assure that the machinery of this plan will be 
carried out. 

Mr. Chindblom. But don't you think in a criminal proceeding you 
would find it difficult to establish the guilt of a person other than 
the president, under this provision naming the president or other 
principal executive officer thereof? You have a question of fact 
which you have to establish there in a criminal proceeding which be- 
comes very difficult. 

Mr. Campbell. I realize that; but the only way to meet it is to 
make it a specific obligation on a specific officer. 

Mr. Chindblom. Yes ; unless you could provide that he should, in 
writing, appoint some one. But, as Mr. Rowe says, that makes it 
possible for a dummy to become the responsible head, and then pun- 
ishment w^ould be meted out to him. 

Mr. Campbell. The other reason why I used the words " or other 
principal executive officer thereof" was that the head of a corpora- 
tion might be under some other title than " president." Suppose they 
called him " chairman " or something like that. I was trying to sur- 
round him. 

Mr. Scott. Is not this the usual phraseology in connection with a 
corporation ? 

Mr. Campbeli.. I do not know. If it is, it is by accident, because 
that is my own language. 

Mr. Chindblom. The president or other executive head thereof 

Mr. Bankhead. You say "shall render them, or each of them, 
guilty," and so forth — if he does so and so, " shall render them, or 
each of them, guilty of a misdemeanor." I do not think I ever saw 
that term employed. 

Mr. Campbell. I confess I am not a criminal lawyer. I never had 
a criminal case, and hope I never will, but I have done the best I 
could to pick out the best word to bolster up my sentence. 

Mr. Bankhead. It says "the failure of the master of any mort- 
gaged vessel to exhibit the copy of such mortgage placed on board 
nich vessel to any person entitled to examine the same." 
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Mr. Campbell. Yes. 

Mr. Bankhead. You do not make a demand necessary there, or 
a request; you just say the failure to do it shall make him guilty of 
a misdemeanor. 

Mr. Campbell. I do not provide any obligation that they shall do 
it except upon demnud. I have already provided for the demand in 
the preceding section in the next to the last line on page 2 : "And shall 
cause it to te exhibited by the master to any person having any busi- 
ness with such vessel* or the owner thereof , which may give rise to a 
maritime lien on such vessel." 

Mr. Bankhead. Yes; but you know criminal statutes are very 
strictly construed and enforced, and T think if the demand is the pre- 
liminary requisite for the enforcement, it ought to be in this section 
here where the penalty is imposed. 

Mr. Campbell. That can very easily be inserted. 

Mr. Bankhead. I'es. 

Mr. Campbell. The c^ommittee caji do that, I suppose, in redraft- 
ing it? 

Mr. Bankhead. I would also suggest, instead of the words '^ shall 
render them, or each of them," the words " shall render him," be- 
cause it only applies to an individual in each instance. 

Mr. Campbeij^. Yes; you are right; that is correct. Now, continu- 
ing: 

The failure of any collector of cuj^tonis to record any mortgage, or certificate 
of partial payment, or of final discharge flleci for record, or to furnish certified 
copies thereof pursuant to request of the mortgagor or mortgagee, or to for- 
ward to other collectors of customs the Information required to be furnished 
by sections 3 and 4 of this act, or to note upon the certificates of registry, or 
of enrollment and licenee, the indorsements required by sections 1, 3, and 4 of 
this act shall render him guilty of misdemeanor and punishable for each of- 
fense by a fine not exceeding $1,000. 

That is subject to the same connnents. 

Mr. Chindblom. Is it sufficient, Mr. Campbell, to cover only cases 
of furnishing certified copies pursuant to the i*equest of the mort- 
gagor or mortgagee ? May there not be other parties entitled to cer- 
tified copies? 

Mr. Campbeli.. Yes. 

Mr. Chindblom. Some of these proposed lien holders, for instance! 

Mr. Campbell. Yes; that is true. But these are the two parties 
who are most vitally interested. It is in(*onceivable to me that any 
collector of customs will refuse to furnish copies, because I do pro- 
vide in another section that it shall be the duty of the collector of 
customs to furnish — " shall certify to the status of the mortgage rec- 
ord at any time upon the request of any person; and shall indorse 
upon the certificate of registry," etc. It is inconceivable to me that 
a collector of customs will refuse to furnish that, but the ones that 
want that are the mortgagor and mortgagee, and I thought that by 
imposing the penalty so far as they are concerned you are going far 
enough. 

Mr. Chindblom. The repair man may want it, and the mortgagor 
might not be personally present or the moi-tgagee might not be per- 
sonally present. 

Mr. Campbell. ^ es; but you see the repair man can not be injured 
by it, because under the plan he will have a copy of this mortgage on 



10 MORTGAGES AND LIENS ON VESSELS. 

board the shif) and in the ship's papers, which will be accessible t<) 
him. 

Mr. Chindblom. I see. 

Mr. Campbell. I think it will be going a little too far to say you 
are going to subject the collector of customs to this severe penalty if 
he fails to comply with the request of everybody who comes along. 

Mr. Bankhead. One other question : You do not make any provi- 
sion anywhere in the bill as to the time limit that a collector of cus- 
toms shall have in which to record these papers. 

Mr. Campbell. No ; I do not. 

Mr. Bankhead. But you here provide in this section that the 
failure to record, etc. 

Mr. Campbell. Yes. 

Mr. Baxkhead. Do you think it is important to have any limita- 
tion on that or not ? I know it is not customary, where that duty is 
put upon county officials, such as recorders of deeds, and probate 
judges, but it might be an important matter where the time that the 
recorder might negligently take in which to record the instrument 
might delay them for two or three days and, in the meantime, some 
innocent person be subjected to the loss of some property rights. 

Mr. Campbell. We discussed tliat suggestion at an earlier session 
of the committee. The suggestion was made that we substitute for 
" recording " the words " filing for record." But the lawyers who 
were here and I think most of the lawyere on the committee were 
all of the opinion that a provision for recording was tantamount to 
a provision for filing for record; that most of the States had held 
that " filing for record " was a compliance with the statute. I think 
it would be impracticable to say, in the port of New York, for in- 
stance, that they would have to transcribe this mortgage, say, in 
24 hours or 48 houi-s. It miglit be a physical impossibility to do it 
because it all depends on how the Department of Commerce works 
it out. They may be recorded in one volume, one after the other, 
which will take some time. 

Mr. Bankhead. Don't you think it might be well to put in in that 
clause that filing for record will be tantamount to recording? 

Mr. Campbell. That might be well to put in a general clause like 
that. The next section I will have to read in toto as it has been some- 
what redrafted : 

That jurisdiction is hereby vested in tlie District Courts of the United States 
to impose any of tlie penalties hereinbefore provided, and to foreclose any 
mortgage recorded and noted on the certificates of registry, or of enrollment 
and license, as hereinbefore provided, upon the maturity of any such mort- 
gage, or upon default in any of the terms and conditions there<»f, of upon the 
violation of any of the provisions of this act, whereby the debt secured by such 
mortgage has become due and is unpaid. Suit for such foreclosure may be 
commenced and maintaine<l in any district court of the United States in 
which the mortgageil vessel is situated by serving pcrHonaUy the ^mortgagor 
and owner of the vessel with process of such diHtrirt court wherever they or 
either of them can he found within the United States^ and if they, or either 
of them, can not be so found after diligent search satisfactory to the court, by 
serving such process by mail and by publication as the court shall order, and. 
In either contingency, by also attaching the mortgaged vessel and serving proc- 
ess personally upon the master, or other ranking officer^ or caretaker, of the 
vessel, for the punw)se of which service the said master, or officer, or care- 
taker, is hereby constituted the agent of the mortgagor and the owner. In any 
such suit of foreclosure, the court may, upon the commencement of the suit, 
or at any time thereafter, appoint a receiver and take and hold possession of 
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the mortgaged vessel; and the Court, after personal notice of sale to all 
parties known to have Hens or encumbrances upon the mortgage<l vessel and 
after such reasonable notice thereof by jiubllcatlon, as ordere<l bj* the court, 
may cause the mortgaged vessel to be sold to answer for any judgment that 
has been, or may be, entered in any such suit. Upon any such sale — 

There has been quite a change in hei"e. Tlic principal change is 
by inserting the word " first " before " mortgage. ' 

Upon any such sale under a first mortgage bemg confirmed by the Court, all 
liens and encumbrances upon the vessel shall terminate^ but, with the lien of 
the mortgage J shall attach to the proceeds derived from such sale in accordance 
with their respective priorities upon the vessel, and the purchaser of the vessel 
shall acquire absolute and unconditional title thereto, free and clear of all liens 
and encumbrances, as against all the world; and the United States Marshal for 
the district in which such suit is brought shall, upon order by the Court, exe- 
cute a good and sufficient bill of sale to said property vesting such title thereto 
in the purchaser. The proceeds derived from such sale shall be applied by the 
Court to the payment of such judgment or judgments and costs as may be 
entered in such suit, and to the payment of any other liens or encumbrances 
upon the mortgaged vessel for which Intervention shall have been made, all in 
accordance with their respective priorities upon the mortgaged vessel, and the 
residue, if any, shall be paid to the mortgagor, or the owner of the vessel, his 
or their heirs, executors, administrators, successors or assigns, as their inter- 
ests shall appear. Such suit shall conform as nearly as may be to proceedings 
in admiralty, including all rights of appeal and of review by the Circuit Courts 
of Appeal and the Supreme Court, as In Admiralty causes. Nothing in this Act 
authorised shall prejudice the mortgagee from proceeding against the mart' 
gagor for any deficiency in the full payment of the mortgage indebtedness. 

The two principal changes in that section are the insertion of the 
word " first " before " mortgage " — " upon any such sale under a first 
mortgage" — and then the addition in reference to deficiency pro- 
ceedings. 

Mr. Edmonds. Do I underetand by that if the sale does not bring 
enough to satisfy the mortgage that the mortgagor can then pro- 
ceed against the mortagee? 

Mr. Campbell. Vice versa ; the moitgagee can i)rocced, m a sepa- 
rate suit, against the mortgagor to collect the difference. This addi- 
tion now gives the right to do that. 

Mr. Chindblom. Mr. Campbell, I observe that you use the words 
" mortgaged vessel " and " vessel " practically everywhere except in 
the provision with reference to the execution of a bill of sale by the 
marshal, and there you say the marshall shall, upon order of the 
court, execute such bill of sale of said property. Is there any reason 
for that? 

Mr. Campbell. No ; that is what I am trying to correct ; I am try- 
ing to make it all the same. I tried to use it uninterchangeably. and 
whei'ever the word " property " appeai-s there should be " vessel." 

Mr. Bankhead. Now, I want to ask you another question. I guess 
it expresses my ignorance, but do vessels pay taxes, property taxes ? 

Mr. Campbell. In some places they do ana in some places they do 
not. In California they are exempted. 

Mr. Edmonds. In New York they are exempted. 

Mr. Bankhead. How about Pennsylvania? 

Mr. Edmonds. In New York they are exempted. 

Mr. Bankhead. From all taxes? 

Mr. Edmonds. Of course the corporation taxes are paid. I think 
the corporation taxes are paid in California and in Pennsylvania, too. 

Mr. Campbell. Surely they pay the corporation taxes. 
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Mr. Edmonds. The vessel itself is exempt from taxes in a number 
of States. 

Mr. Bankhead. The reason I am making that inquiry is because 
here in this section you provide when the mortgage is foreclosed " the 
purchaser of the vessel shall acquire absolute and unconditional 
title thereto, free and clear of all liens and encumbrances, as against 
all the world." Under foreclosure proceedings usually the question 
of the right of a State for the amount of its taxes is reserved, and 
the question occurred to me if any State, for instance, had a statute 
levymg a property tax against the vessel, whether that would con- 
flict with the rights of the State for the enforcement of its tax ? 

Mr. Campbell. I do not think so. I think the State's right would 
be transferred to the proceeds in the registry of the court and the 
court would distribute those in accordance with the ranking of liens. 

Mr. Bankhead. But here you destroy all other liens by the lan- 
guage of this statute. 

M&. Campbell. That is what I want to do. 

Mr. Chindblom. It is transferred to the proceeds of sale. 

Mr. CAMPBEI4L. Supposing you had your vessel libeled for sup- 
plies under a maritime lien, and she went through a United States 
marshal's sale, the purchaser would get an absolute title and any 
one who had a claim against that vessel, or a lien against that ves- 
sel, whatever the lien was, would have to look to the proceeds in 
the registry of the court for the payment of it. I can not get into 
admiralty my foreclosure proceedings, but I want to bring about, 
as nearly as possible, the same results as though I were able to do 
so. 

Mr. Bankhead. I ask that question more for information, really. 

Mr. Campbell. That is why I restrict that to the first mortgage, 
because later on you will see, if a second mortgage is upon the ves- 
sel and foreclosure takes place upon the second mortgage, I want 
to leave that first mortgage intact. 

Mr. Scott. If a vessel property is taxable in a particular State 
and this bill becomes operative, do you think the language of this 
bill would deprive any State of the ri^ht to go in and exercise its 
power to seize and sell for the satisfaction of taxes ? 

Mr. Campbell. If this bill is constitutional; yes. 

Mr. Chindblom. The lien would be transferred to the pix)ceeds 
of the sale. 

Mr. Campbell. Yes. 

Mr, Chindblom. And the municipality or State could come in and 
claim its portion of the proceeds and, if they had a prior lien for 
the whole claim, they would get it. 

Mr. Bankhead. But you are confronted here with the language 
that the purchaser of the vessel shall acquire absolute and uncondi- 
tional title thereto, free and clear of all liens and encumbrances, 
as against all the world. 

Mr. Chindblom. The vessel is free and clear, but the proceeds of 
sale are not. 

Mr. ScoTT. Suppose there are no proceeds? 

Mr. Campbell. Suppose you would foreclose for taxes, then it 
would sell for just the same, would it not? 
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Mr. Scott. There is a different proviso as to real estate. Of 
course, real estate is entirely within the control of the State in which 
the real estate is located. 

Mr. RowE. And the lien attaches directly to the real estate. 

Mr. ScJOTT. Yes; the lien attaches directly to the real estate, and 
a sale under a mortgage, a certificate of sale, does not protect the 
purchaser against the tax lien. 

Mr. Campbell. No one has suggested that. As I say, what would 
you do in the case of a foreclosure for your taxes? Supposing that 
the tax lien is not effective and the tax is not paid, what would ycfu 
do? You would begin proceedings in the nature of foreclosure 
proceedings to have the property sold for taxes, wouldn't you, and 
then to get your taxes paid, you would have to look to the value 
of the vessel, what it sold for — ^the proceeds. Now if your ves- 
sel would not sell for anything upon foreclosure of a maritime 
lien, you could not presume it would sell for very much more 
upon a tax sale. So whatever she is worth she is going to bring 
and that money will be in the registry of the court to pay all of 
those liens. 

Mr. Scott. I think the answer to my own query, if I may an- 
swer my query, is this: This is personal property instead oi real 
estate, and a State tax lien does not apply to the sale of personal 
property. 

Mr. Campbell. I know of a case very early in my practice, which 
was an admiralty suit. They came in with a tax lien and took 
pretty near all of the money there was. But it seems to me abso- 
lutely essential, it goes to the very fundamentals of the proposition 
to be attained by this bill, if we are not going to pass a law which 
is going to give as high a security value to these mortgages as 
we can give, then let us not pass anything at all ; let the thing go 
to the aogs and stand as it is. But if some such measure ought 
to be passra, then I think Congress ought to go to the extent of plac- 
ing upon mortgage securities as high a value as possible. 

Mr. Scott. I think Mr. Bankhead raises a very interesting ques- 
tion there in regard to the States. Of course, in a number of States 
the tax is not a lien, and the nonpayment of the State tax does not 
constitute a lien against the personal ptoperty. Now, Mr. Chind- 
blom tells me in Illinois that is not the rule, that it is a lien. 

Mr. Baxkhead. It is in a good many of the States. 

Mr. Andrews. It is in our State. 

Mr. Scott. If this bill is passed and your bill is secure, why, you 
absolutely destroy the State's authority to impose and collect its 
own taxes. How extensive that may be, I do not know. If your 
position is true, and I doubt it is tenable, why, then, the Congress 
of the United States can go in and absolutely deprive the States of 
all authority to impose taxes and collect them, because if it can cover 
personal property it can undoubtedly cover real estate entirely within 
the State s control. 

Mr. EowE. But under this bill, would that be a lien? The tax is 
of no value until it is a lien upon the property. 

Mr. Scott. The distinction is this, Mr. Chairman, if I may be 
indulged: The tax is not a lien, that is, in the sense of a negotia- 
tion between the contracting parties; it is an obligation that 
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accrues incident to the fact that the property is in the State, 
and the machinery of the Government, being" required to run. 
requires certain funds. And if you deprive the State of tlie power 
to impose the collection of those funds^ why, you might ham- 

ger and injure the running of the administrative functions of the 
tate. 

Mr. Bankhead. I think, probably, Mr. Scott, upon a' further 
reading here, that question may be taken care of. It provides — 

the proceeds derived from such sale shaU be appUed by the court to the pay- 
ment of such judgment or judgments and costs as may be entered In such 
suits and to the payment of any other Uens or encumbrances uinm the mortgaged 
▼essel for which Intervention slmll liave l>een made, all in accordance with 
their respective priorities upon the mortgaged vessel. 

Mr. Scott. Yes ; but there is a provision in the bill, and this ques- 
tion arises, if there is not sufficient value in the ship, in its then con- 
dition, to pay the mortgagee, under the provisions of this bill, he 
has the first lien. 

Mr. Campbell. Oh, no; not at all. 

Mr. Bankhead. I think the right of the State to tax, wherever 
it lies, ought to be preserved, myself. That is the idea I have in 
raising the question. 

Mr. Campbell. What is the result if you do that? The vessel 
is put up for sale ; if the lien on it for taxes is not destix)yed the ves- 
sel will sell for that much less, won't she? 

Mr. Bankhead. That is not the proposition. My inquiiy is with 
respect to protecting the prior right of the State for its tax lien 
upon any personal property in those States where it is subject to a 
lien. 

Mr. Campbell. But if the State has a lien upon that vessel for 
taxes, here is a means where it will be paid, because the money is in 
the registry of the court and you can go in the court and file your 
claim for taxes there and it will be paid according to its ranking. 

Mr. Scott. Suppose the vessel just brings barely enough to satisfy 
the claim of the mortgagee? 

Mr. Campbell. The claim of the mortgagee is not necessarily 
going to take priority in the distribution of those proceeds. Suppose 
there is a maritime lien upon that vessel prior to the date of the 
mortgage. That will be paid first. Suppose there is a lien which 
arises out of a conditional liability of the vessel. That will take 
precedence. I have in contemplation when that vessel is sold you 
will remove her and leave in place the money, and that the court 
will take the money, just the same as it would take the vessel, and 
distribute it. If you are going to have a lien on the vessel, the man 
who buys the vessel knows it is going to have attached to it the 
lien, and he is going to bid that much less. 

Mr. Scott. A mortgagee at the time the mortgage is entered into 
can amply protect himself against any taxes by covering the usual 
provision in a mortgage insuring the payment of taxes. 

Mr. Campbell. Surely ; but I have never known an insurance 
policy to insure the payment of taxes. 

Mr. Alexander. If the law of a State provides for a specific lien 
for taxes against the vessel you can not satisfy it otherwise than 
by the payment of the taxes. If it is not a first lien, if it is like any 
other personal property, I suppose the tax won't be against the 
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thing in that event ; it will be against the company owning the prop- 
erty, or against the person if not a company, and hence he must pay 
the tax like anybody else. 

Mr. ScoiT. That is the proposition I put up to Mr. Campbell and 
he expressed the opinion that if this bill passed, regardless of the 
right of the State, this bill would destroy the State's power of en- 
forcing its tax lien. 

Mr. AiiEXANDER. I would not say so. 

Mr. Scxnr. I do not think so myself. 

Mr. Alekander. I would say this, if the State has a first lien 
against the vessel property that lien could only be discharged by 
paying it out of the proceeds of the sale of the property and dis- 
Siir/ng that lien jusf like other prior liens. 

Mr. Andrews. Can you destroy the right of a State by implica- 
tion? 

Mr. Alexander. No ; I do not think you can. 

Mr. Andrews. This is simply by implication, if at all. 

Mr. Chindblom. Mr. Chairman, we have provisions in all kinds 
of statutes for judicial sale, under which it is said that title is 
acquired against all the world ; but it has always been held and con- 
sidered that a purchaser at a judicial sale must protect himself 
affainst tax liens. And he has to look out for them. And the pur- 
chaser at these sales would have to ascertain whether there was any 
lien or not. We can use this language in this law, which is the com- 
mon language alw^s used with re^rence to judicial sales, without 
now determining, 1 think, whether the tax lien of a State would 
be affected by the lan^age or not. 

Mr. Campbeix. I think Mr. Chindblom is right; I can not see how 
the State is going to be harmed. 

Mr. RowB. I can not either. 

Mr. Campbeij.. Because I can not see under what theory you think 
if a vessel will not sell for anything imder a foreclosure of the 
mortgage, it is going to sell for anything under a tax sale ; because I 
would rather have a title under foreclosure of a mortgage than I 
would under a tax sale. That is about the change that was made 
in that section. Then section seven ; I think I had better read that : 

That any person hereafter furnishing repairs, suppUes, or other necessaries, 
including the use of dry dock or marine railway, to any vessel, whether for- 
eign or domestic, upon order of owner of such vessel, or of a person by them 
or by him authorized, shall have a maritime lien upon the vessel which may be 
enforced by proceeding In rem, and it shall not be necessary to allege or prove 
that credit was given to the vessel. 

That is the same as the present law, except the word " hereafter," 
which is new. 

 *  but such lien, and all other liens and encumbrances hereafter 
arising out of, or created by any contract, or possession, except for crews* 
and stevedores* wages, peneral average sacrifices and salvage, including con- 
tract salvage, shall be subordinate to the lien of any mortgage duly recorded in 
the office of the Collector of Customs and noted upon the certificate of registry, 
or of enrollment and license, as hereinbefore provided In sections one, two, and 
three of this act, prior to the creating of such lien or encumbrance, and any 
vessel sold under any such aforesaid subordinate lien or encumbrance to pay 
the indebtedness secured thereby, shall be sold subject to, and such sale shall 
not impair the security of, any such prior recorded and noted mortgage. 

The scheme of that is that a lien for repairs or necessaries and all 
other liens and encumbrances arising out of contract or possession. 
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except in those cases, shall be subordinated to the lien of the mort- 
gage which is recorded and noted upon the certificate prior to the 
creation of such lien or encuinbranct*, so as to leave witti its ranking 
all liens whidi antedate the actual recording or the noting of the 
mortgage ; and any vessel which is sold under a lien which is subor- 
dinate to the lien of the mortgage shall be sold subject to the m^art- 
gage, so as to leave intact and unharmed the prior character of the 
first moi-tgap\ That will work out in this way; that is intended to 
meet this situation, for instance: Suppose (and that is the way 
this bill is going to work, as I see it) tliat I own a ship and it goes 
over to Mr. Cro well's yard for repairs and she is mortgaged to Mr. 
Chindblom, and I do not pay my repair bill and Mr. Crowell libels 
the ship and she is sold. In the distribution of the proceeds of the 
sale, the court will distribute the funds in accordance with the rank- 
ing of the lions. Suppose I put a second mortgage upon the ves- 
sel and it is foreclosed; then upon that sale the first mortgage will 
remain as it is, unharmed by it entirely. Of course, it will be a 
sale of whatever equity was covered by the second mortgage. 

Mr. Edmonds. There is nothing in this bill that prevents the re- 
serving in the fii'st mortgage of a certain percentage or certain 
amount of money that will take the place of a prior lien to a mort- 
gage? 

Mr. Campbell. There is nothing in this bill that covers that. 

Mr. Edmonds. Tliere is nothing in it that prevents it ? 

Mr. Campbell. Xo. By agreement? 

Mr. Edmonds. Yes. 

Mr. Campbell. Xo; that is the way I think it should be handled. 
I am going to discuss that in a moment. 

Mr. Bankiiead. What is your object in putting "hereafter*' in 
section 7 in two places? 

Mr. Campbeix. Whv? 

Mr. Bankiiead. Yes. 

Mr. Campbell. The real reason why is because Mr. Goulder sug- 
gested it, and I deferred to the judgment of my conferees on many 
of these things. 

Mr. Bankiiead. Of course, an act goes into effect from and after 
its approval. 

Mr. Campbell. I know. And the act on the books to-day stands 
right there until it is repealed by this act, and it won't be repealed 
until this bill becomes effective. But that is a reenacting of some of 
the things in the present law. ilr. Goulder thought it would clarify 
it if I inserted the word " hereafter." I can not myself see that it 
adds anything to it because I think it is hereafter anyway. 

Mr, Bankiiead. That is my thought. 

Mr. Campbell. Section 8 is the same as the present lien law, and 
section 9 is the same as the present law. 

Mr. Chindblom. Before you leave the matter of liens, is there any 
provision of law by which priorities, which are recognized in this 
nill as being paramount to the mortgage, have any priority among 
chemselves — any relative priorities themselves? 

Mr. Campbell. There is not, because I provide that the court shall 
distribute these funds in accordance with the priorities of the liens 
upon tlie vessel. 
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Mr. C'hindbu)M. I do not happen to know. Are there any other 
provisions of Federal law which gi\e any i)riorities relatively among 
these priorities themselves? 

Mr. Campbell. I can not say there are statutory provisions, but 
in the adrainistration of the admiralty law% for instance, the ad- 
miralty court ranks their liens. Salvage liens take precedence over 
liabilities like wages. 

Mr. Chi^dblo3i. Would you have any provision now as to whether 
these same priorities would be followed in the case of a mortgage 
sale ? 

Mr. Ca31pbell. That is what I contemplate; yes — because that is 
one reason why I have put in the bill that they should conform as 
nearly as possible to the practice that prevails in admiralty. 

Mr. Chindblom. That is practice; but this matter of priority 
might be a matter of substantive law. 

Mr. Campbeli^. An admiralty court ranks the priorities in accord- 
ance with the rank of the lien itself upon the vessel. It is adminis- 
tering, so to speak, a lien upon the vessel, and those liens have certain 
definite rights in the eyes of the law ; and I take it, under this law 
the court will distrrbute those proceeds in accordance with, that 
ranking. That is what I attempt to accomplish by my language 
there, don't you see, in section 6. 

Mr. Chindblom. The question in my mind is whether the fixing 
of priority for the lien is a matter of court practice, or whether it 
is a matter of substantive laW' which can not be covered by a pro- 
vision for practice. 

Mr. Campbell. In admiralty, I should say it w^as a nuxtter of sub- 
stantive law, but not a matter of statutory law; because the great 
body of the maritime law is not reduced to statutes. 

Mr. Chindblom. I see. 

Mr. Campbell. And your liens there take various rankings. I 
believe that some one said here that in the New York coprts liens 
for repairs lose their prior character after 60 days. 

Mr. Brown, That is just in the harbor. 

Mr. Campbell. Nevertheless, that is an illustration to show that 
jiens can lose their relative position. 

Mr. Bankhead. Don't you think the w ord " salvage " ought to be 
included there in section 8, "that the following persons shall be 
presumed to have authority from the owner or owners to procure 
repairs, supplies, and other necessaries?'* It leaves out "salvage'' 
there. 

Mr. Campbell. No, sir; I would not touch that for anything. 

Mr. Bankhead. It is existing law, 

Mr. Campbell. Because it is existing law, and it has been con- 
strued pretty well; and I would not mutilate it any more than is 
necessary to preserve it. 

Mr. Bankhead. I do not know but what salvage would be con- 
strued to be necessary any way. 

Mr. Campbell, Salvage is certainly necessary, and the insertion 
of salvage is not necessary there at all. That is to cover liens for 
necessaries t^d supplies. 

Section 10 provides: 

That nothing In this act shall be construed to prevent any person from 
waiving or subordinating his lien by written agreement. 

136416— 19— PT 3 2 
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Now, it is under and by virtue of that authority, Mr. Edmonds, 
that the agreement may be made wliich you suggested a little while 
ago. And as to that, I want to speak in just a moment. 

Section 11 is taken from the present law. 

Section 12 is entirely a new section, and that section 12 is intended 
to meet this situation : Supposing there is a mortgage upon the ves- 
sel now, and the mortgagor or mortgagee has not complied with this 
statute by having the notation made upon the certificate. Its stand- 
ing will be preserved as it is, but as against that mortgage the subse- 
quent maritime lien would take precedence. But supposing before 
that maritime lien is incurred, a second mortgage is placed upon 
the vessel that does comply with this law, then you would have this 
situation: You have a first mortgage not complying with the law. 
a second mortgage complying with the law, and a maritime lien. 
Tender those circumstances, the first mortgage would take precedence 
over the second mortgage, the second mortgage would take pre- 
cedence over the maritime lien, and the maritime lien would take 
precedence over the first mortgage. You would have an impossi- 
bility: I do not know how the court would work it out. Now, I 
have drawn this secti<m with a view of getting away from that 
trouble. 

That this act nhall not apiAy to any exUttinff mortgage, nor to any mortgage 
hcreaftfr plaretl upon any vrnMrl twir undvr an vxiHiing mortgage, nnlefta and 
vntil the mortgagor and mortgagee of any Hueh erinting mortgage mutually agree 
in irMting to he bonnd by the yrormon4n hereof and eomply theretrith. 

Mr. RowE. I guess that that writing — there ought to be a provision 
there for that being recorded. 
Mr. Campbeli.. That is all right. 

Mr. RowE. Shouldn't there? You are nullifying an instrument- 
Mr. Campbell. All right; it should be in writing. 
Mr. RowE. And the agreement in writing should be recorded where 
the mortgage was recorued. 

Mr. Campbell. That is all right; yes. Now that can vrork no 
harm, because if an owner wants to place a second mortgage upon 
his vessel after this law becomes effective, why it is up to him to 
see that the mortgagee consents to bring his nret mortgage under 
the provisions of the law, or else he will very probably have to fore^jo 
a second mortgage on the vessel. And what he would have to do is 
this, to negotiate a large enough first mortgage to take up that mort- 
gage and put on one mortgage. 

Section 13 repeals the lien statute which is reenacted in sections 
8, 9 10 and 11, in so far as it is inconsistent with the pix)visions 
of this act. 

Section 14 — I do not know whether that is in proper phraseologj' 

or not : 

That the fnraiidity of any of the prorini&nx of thin aet nhatl not affect the 
remainder thereof. 

1 think you put those saving clauses in. 

Mr. Alexander. We have a form for that now. 

Mr. Campbell. I tried to find one. 

Mr. Alexander. We have that in the shipping act itself. 

Mr. Campbell. I tried to find a form but I oould not find one. 
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Now there are two suggestions made by counsel which are not 
embodied in this bill. One by Mr. Goulder that there slijould be 
excepted in section 5, along with general average — in fact he did 
not suggest genei*al average — ^along with the crews' and stevedores' 
wages and salvage, including contract salvage, "towage." He 
wanted the word " towage " put in. And Mr. Brown wanted a clause 
put in there, the effect of which was to set aside 25 per cent of the 
proceeds derived from any forced sale of the vessel, out of which 
maritime liens could be paid. 

Mr. KowE. That is, the maritime lien up to the extent of 25 per 
cent might be paid before the mortgage ? 

Mr. Campbell. Yes. Now, very frankly, I can not see my way 
clear to accept either of those suggestions. So far as towage is con- 
cerned, we are eliminating from the bill the great bulk of the towage 
service performed in the larger harbors, because that is performed 
to-day in connection with these barges and scows that are under 200 
tons. And I think my friend Brown will bear me out in saying 
that the New York courts have ruled, so I understood him the other 
day, that there is no lien for towage performed within the juris- 
diction of those courts. Is that correct? 

Mr. Brown. Yes. 

Mr. Alexander. I did not catch that remark. 

Mr. Campbell. He says that there is no lien arising for towage 
^vitliin the judisdiction of the districts for the southern and eastern 
districts of New York, and that those courts have so held. And any 
liens that will arise for towage to those vessels are all small tow 
bills, and thej are^lways settled in the usual course of the ship's 
business, and it is not to be presumed, except in a rare, rare, case 
of a deliberate fi*aud, that those vessels are going to be mortgaged 
for such a high percentage of their value that the owner is not gomg 
to pay a $250 or $1,000 tow boll, and nither than pay it he is going 
to allow his vessel to be sold. What is going to happen is they are 
^oing to pay their bill as they do now, in the regular course of 
business. The larger ships, which are going to be subject to the 
application of this bill, except in rare instances where there may be 
a loreclosure proceeding and they get into difficulty, if that vessel 
sells for sufficient to pay off a mortgage that does not cover more 
than 60 per cent of her value and leaves money in the registrj' of the 
court, that subordinate lien for towage is going to be paid. So it 
seems to me that the instances in which these towboat men are going 
to have their rights jeopardized by a failure to insert that exception 
are so rare that Con^*ess ought not insert in the bill that exception 
or any more exceptions than are absolutely necessary. Because I 
have the feeling it you are going to accomplish what we all want to 
uccomiplish by this bill, you have to pass a measure that is going to 
give as high a status as possible to the shii)'s mortgage ; ana, if you 
start to mutilate it by making too many exceptions, you are simply 
introducing into the law elements which are going to require the 
construction of the lawyere when they come to pass judgment as to 
whether or not a bank ought to take security on a certain vessel ; you 
are going to inject into it elements of speculation which I think are 
going to tend to discount the value of such a measure. 

Mr. Alexander. Towage, when it enters into the service as salvage, 
is an element of salvage which is provided for in the bill. 
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Mr. Campbell. Yes, sir. So it is for that neason I have been unable 
to see my way clear to accept the suggested amendment of excepting 
towage. 

Now, I can not accept, either, Mr. Brown's suggestion, because it 
seems to me that that strikes at the very fundamentals of the bill. 
The real object of this measure is to give a higher status to ships* 
mortgages, to give ships' mortgages a greater security value than 
they have at the present time so as to make it possible to intei-^^t 
people who have money to invest and to put their money into that 
class of securities. Now, what is going to be the effect of settinj^ 
aside 25 per cent of the sale value of the vessel to answer for mari- 
time liens? 

Mr. Brown. Contract liens? 

Mr. Campbell. Contract liens. The mortgagee, the man to whom 
application is made to make the loan, is immediately going to say 
to himself: Why, I may only have a fund which will oiuy come 
within 75 per cent of paying off the value of my mortgage, and he 
is going to look to that provision in the law as a discount upon the 
substantial character of the law in giving him the priority he thinks 
he should have to induce him to put his money into the security. 

The people who are asking for this resolution are not going to 
be hurt by this bill. Mr. Dawson admitted here the other day, 
speaking for Cramps, that they probably had not been compell^ 
to resort to the courte for as much as one-tenth of 1 per cent of 
all the repair bills for the cost of all repairs they have made upon 
vessels. Now, what are they giving up? Why, they are giving up 
priority in the vessel to protect them, as the business has been car- 
ried on, for less than one-tenth of 1 per cent of the cost of all repairs 
they are putting upon ships. And these repair men have not even 
to-day, under the law, and have not had for many years, this high 
standing that they have in a way left the impression here. Until 
the statute of 1910 was enacted they had no liens for repairs made 
in the home port of the vessel, except upon an implied contract for 
it. Mr. Brown tells you they have no lien in New York for towage. 
Under every existing law to-day for necessaries, there is no lien 
upon the vessel acquired by the supplier of fuel, under a time char- 
ter where the time charterer is required to supply the fuel, if the 
supplier of the fuel knows that that vessel is under time charter in 
the usual form. It is true, as Mr. Brown suggested the other day, 
that thCT get their liens by pleading ignorance and being ignorant 
of it. But the law contemplates that there shall be no lien under 
those circumstances if the supplier of the fuel knew the vessel was 
under a charter of that character. 

' So that when you boil it down and analyze the situation as it 

actually exists in business to-day, you are going to find that the 

'repair men are not going to be hurt sufficiently by this bill to jus- 

:iry this committee or Congress in refusing to pass an act that is 

Voing to be a long step forward in accomplishing the thing we 

"v^a^nt to accomplish. 

N^or are the repair men all against the bill. I suppose that one 
of tn ^ largest repair yards in the country is the N ewpoirt News 
ShipbU'iiding Co., and you have heard what Judge Bickford said 
♦^eoth^i* day, that on the day of the first hearing Mr. Gauntlett, 

^ repr^sftutntive of the Newport News Shipbuilding Co., was 
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somewhat inclined against the bill, but when they came to examine 
the revised draft of it on the last hearing, they were unqualifiedly 
for the measure, provided that we make one insertion, which I have 
not made, and which I think ought to go in, and that is to restrict 
the sale under foreclosure to citizens. 

Mr. RowB. I notice that is not in there. 

Mr. Campbell. That was an omission on my part. The New 
York Shipbuilding Co., with one of the biggest shipyards that the 
country has, came in and said, "We are unqaulinedly for some 
such measure." The Sun Shipbuilding Co. has come m and said 
the same thing, and the Marine Shipbuilding Co., through their 
manager, expressed a very favorable opinion to me the omer day 
of the bill. The Virginia Shipbuilding people have written saying 
that they believe the bill is a proper measure. Mr. 
the general manager of all the Bethlehem shipbuilding companies, 
authorizes me to say to the committee that the Bethlehem com- 
panies believed that some such measure as this ought to pass, and 
they unqualifiedly indorsed the principle of this measure. 

The fact is that the committee is engaged for the first time upon 
a real constructive measure that is gomg to help make for a mer- 
chant marine, and the shipbuilding people who are studying this 
measure to ascertain what there is in it are all coming around in 
support of it. 

Now, I hope that the conunittee will not accept the suggestion 
that is made by Mr. Brown, with all due respect to my friend, be- 
cause it is going to tend to mutilate the bill, and is going to tend to 
cast doubt upon the security value of the ship mortgage with those 
exceptions put in. He can cover himself in this way very simply. 
The only real argument against the measure has been my friend 
Dawson's talk the other day on behalf of Cramp's, in which he painted 
an awful picture of the delays that are going to result in the op- 
eration of those vessels, if you take away from the owner of the 
vessels this credit, which might necessitate their waiting around 
among the shipyards for repairs. I thinlv those who know some- 
thing of the ship business will not be able to subscribe to all the 
theories that Mr. Dawson entertains on behalf of the shipbuilding 
class. If the shipowner thinks that the supplier of necessaries or 
fuel is going to foreclose on his maritime lien to get his money and 
effect a sale in the admiralty court, it operates upon him the same 
as it does in all business, and in the general course of things those 
bills are settled. I do not suppose there would be one-tenth of 1 per 
cent, or even one one-hundredth of 1 per cent of all the bills that are 
incurred in the shipping business that are carried through court 
procedure. The owner is going to find himself in this position : If 
he wants to place a mortgage upon his vessel, and he believes that 
his standing in the business world is such that it is going to make it 
imi)ossible lor him to obtain supplies and repairs for the ship, and 
he is thereby going to suffer delay, if he believes that he has not 
sufficient assets outside the vessel to give him the standing necessary 
to secure the credit, then all that he has got to do is to insert in the 
mortgage a provision — I thought I had here a clause — ^which will pro- 
vide that the mortgagor may incur at any one time a sum not ex- 
ceeding, we will say, $10,000 for services and supplies, for which 
there iSiall be a lien superior to the lien of the mortgage. 
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Those provisions are not uncommon. In fact, in most of the*^ 
mortgages provision is made that if indebtedness over a certain siini 
is incurred, that the mortgage shall become due and payable. ^Ve 
can put in a qualifying provision. If he believes that he has not 

fot sufficient credit so that when he takes his vessel down to the 
'odd Shipbuilding Co. he is not going to get her repaired unless lie 
can pledge that ship to the Todd Shipbuilding Co. so that they will 
have a lien prior to the lien of the mortgagee, who has put his money 
into the vessel, then it is going to be up to the owner to see that he 
has inserted in his mortgage a saving clause of that kind. That 
leaves it so that he can protect himself in his credit, and it will not 
affect the deal in such a way as to cause it to lose its proper cast 
as a security. 

Mr. Hardy. Is not that along the line of the suggestion made by 
the gentleman from Chicago that said they dealt in such moii:gage,s 
in dnicago? 

Mr. Camphell. In Detroit. You mean Mr. Goulder, from Cleve- 
land ? 

Mr. Hardt. Mr. White, I think it was. 

Mr. Campbell. He is from Cleveland. 

Mr. Chindblom. Before you finish, Mr. Campbell, let me suggest 
that several witnesses have stated that, after all, the biggest asset of 
a vessel is its earning power, so that the credit is extended upon its 
operating, ability, its earning ability, very largely. 

Mr. Campbell. You take the vessels in the Xew York Harbor to- 
day. It is inconceivable how little ci*edit is extended upon the 
security of the vessel. These houses know their customers. It 
does not affect the security you are going to get upon foreign 
vessels that come into your own port for supplies. The supplier 
necessarily is not going to be any woinse off under this bill for 
supplies furnished in the home ix)ii: of the vessel than he was prior 
to the enactment of the statute of 1910, but if you insert in the bill 
some such exception clause as my friends want you are ^oing to 
put in a clause which is going to drive every investor in these 
securities to some lawyer to tell him what the application is of that 
exception, which is going to result probably in as many different 
opinKms as lawyers are consulted upon it. 

There is only one thing further I want to say, and that is that 
I personally hope to see the committee act upon this bill. I am 
through with my own (xovernment service. This bill, in my judg- 
ment, is the forerunner of the real constructive legislation that is 
foing to come out of Congress and out of the committee. You would 
e surprised to see the general interest that is being taken among 
the shipbuilding people over this particular amenament. Wliy? 
Because, without exception almost, you will find that those who ai'e 
in touch with the shipping business to-day are regarding this as 
the first step in a program that is going to make for a success- 
fully operated American merchant marine. 

Pei-sonally, I hope to see carried on either by the Shipping Board 
or by some other board or committee or commission an investigation 
which is going to determine what resources of this country shall have 
the absorption and management and ojjeration of the ships which 
the Government has built. I believe that an investigation has got 
o be made, in which you are going to ascertain who the people are 
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in this country that can operate these ships, what trades they can 
be operated in, what trades the various coast cities can support, 
who the people are there, what the financial responsibilities and 
capacities are of the people in those various ports, what trade routes 
these vessels can be put upon, what trade routes the various classes 
of vessels are fitted for, what a man can afford to pay for these 
ships and expect to pay them off within a reasonable length of time* 
looking to the future as well as he can as to what are probably 
going to be the competitive freiglit rates and volume of trade. 
Xow, such an investigation lias got to be made before you are 
going to come out of the present situation with a real constructive 
program, so far as American shipping is concerned, and it has got 
to be made under such circumstances and with such publicity, in 
my judgment, that you are going, during the course of that investi- 
gation, and with the reix)rt, to educate the people up more than 
thev have been educated to the present day to the nict that the 
business people of the United States can take over thc»«e fleets and 
successfully operate them in competition with the foreign nations. 
Out of that inve*stigation you are going to have a real constructive 
program come, and I believe that you can not i)ossibly have a real 
constructive program unless you can get the people to invest their 
money in vessels, and I do not believe you can get the people to 
invest their money in vessels unless you do something to aid the 
present security value of ship mortgages, but when you do that you 
are going to get the people interested in it, and personally I hope 
to see something of this soi-t come out. 

I would like to see the Shipping Board sell these vessels to the 
proper parties, to those who can operate them successfully in com- 
petition with foreign countries, and I would like to see the Gov- 
ernment protected by a proper mortgage law which will give a 
good security value to the mortgages which it is going to get back, 
which they have not got to-day. If upon the ships that are sold 
under the present law, you will get a mortgage tliat only comes ahead 
of the general creditors, you would fail, that is all. But if you do 
that, then you give the proper security value to the mortgagee, and 
personally I hope to see the Government issue as against the mort- 
gages which it is going to secure upon these vessels, something in 
Ihe nature of the debentures which will bear the title or name of 
ship debenture, which can be sold popularly throughout the land 
in small denominations, so as to give the people thi'ough the holding 
of ship debentures a certificate that he can look at and say, " I 
have got a real, personal, material interest in this merchant marine 
that the Government has built." Why? Because I believe that 
the Government should take some such means to educate the people 
up to a taste for investing in ships' security. 

Mr. Hardt. Do you think the Govettiment ought to underwrite 
these ship debentures? 

Mr. Campbell. Yes, I think it ought to underwrite them, which 
will insure absolute safety to the investor, and the result will he that 
you will get the people in the small towns, the f armei^s and mechanics 
to invest in a character of investment that he does not own to-day. 

Mr. Hardy. If the Government underwrites these debentures, the 
public taking them would be secured, but the Government itself 
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would not be secure as against these intervening claims that might 
absorb the vessel. 

Mr. Campbell. Without some such bill as this is passed ? 

Mr. Hardy. After all, the Government backs this thing, for the 
Government has a billion dollars' worth of ships that, for the good 
of the commerce of the country, it is going to scatter out under the 
operation of the citizens by the sale of thos§ vessels and the re- 
tention of a mortgage. If they are sold without proper security, 
the Government will in the end probably hold back, but if they 
are sold with proper security the public would invest and the Grov- 
ernment would be safe. 

Mr. Campbelt.. Absolutely. 

Mr. Alexander. Is not this additional fact apparent, that these 
vessels cost the taxpayers of the United States approximately 
$4,000,000,000 including all the incidental expenses, and they are not 
going to permit the Congress of the United States to give these 
vessels away, or sell them on inadequate security, in other words, 
entail the whole loss on the American people, unless they get some- 
thing in return for them in the way of service. 

Mr. Campbell. They should not. 

Mr. Alexander. No. 

Mr. Campbell. That is true. 

Mr. Alexander. These vessels have either got to be owned and 
operated by the Government for the benefit of the people, or they 
have <j:ot to pass into private ownership under laws that will insure 
to the Government or to the people whose money went into the ships 
a reas<mab]e part of the cost, whatever that may be. 

Mi\ Campbell. Well, the thought behind this is simply this, that 
there is in tlie making, and there is possibly a progi'am which can 
{issure to this country a successfully operated merchant fle?t with 
foreign comj)etition. I think that the ship men of the country are 
absolutely unanimous upon that to-day, and this bill, whether you 
jucept it in terms, or in j)rinciple, or some other bill, is the fore- 
ruinier of constructive legislation, and I think deserves, as I know 
it is froing to get, the most serious consideration of the committee, 

Mr. Hardy. If thes* ships are sold, they will be sold to large 
owners, and in large owners a combination and monopoly can be 
easily effected. Will this bill permit the small owners to retain a 
greater interest in the operation and ownership and control of these 
vessels than without the bill? 

Ml*. Campbeij.. I^t me answer that. There is a man sitting in the 
room here who can si)eak for himself, whos? paitner wrote nie a 
lc»tter the other day and said lie had been to one of the banks in 
New York to talk about buying a shij). The president of that bank 
said to him that they would not consider loaning any money U{>on 
ship security with the law as it was to-day, but that if this law or 
some similar law was passed, that they would very seriously con- 
sider letting him have the money. Kow, that answers that. It 
shows us their attitude, and there is no doubt in the world but 
Avhat this law will make it possible for small concerns to more 
readily get into the ship business than thev can to-day. The big 
lines do not need this bill. The Southern ^Pacific line, the Pacific 
Steamship Line, the International Mercantile Marine, the Eastern 

eamship Co., and the Old Dominion Line, and all those com- 
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panics owning big fleets do not need this bill. Wh} ? Because they 
have got a large aggregation of the vessels together, they arc all 
covered by a blanket trust deed, those companies have big cash 
assets and ^neral credit, and thej' are able to finance themselves. 
Practically all of those lines are covered by bond issues the same 
as they are on the lakes, where the vessels are operated by a kind of 
trustee under a trust deed, who has them under investigation and 
knows whether a policy of insurancxj is put upon the ships or not. 

Mr. Hardy. I tnink the main thing that this committee would 
like to accomplish would be the establishment of a successfully 
thriving merchant marine. Will that be more likely promoted if 
aU of these vessels are owned by large combinations, or if they 
Are owned largely by individual enterprises of small capital? 

Mr. Campbell. I could not answer that question yes or no. There 
ttre advantages in large combinations, you know, and there are dis- 
advantages also. 

Mr. Hardy. Could not the large combinations also combine with 
the shipping interests of other countries as well as our own, and 
<5ease to become competitive .entirely, and become a sort of world 
wide league of nations in the shipping business with no interest 
•except the final outcome? 

Mr. Campbell. I can say it is true that most of the shipping 
people will agree that we are going to be able to develop our for- 
eign trade as foreign trade better by the establishment of regular 
lines than through a general tramping business. Regularity and 
<;ertainty of service is going to tend to develop foreign trade far 
quicker than a scattered tramping business. It is entirely probable 
that the most business, at least in the past, has been developed by 
large combinations rather than by individuals, but if we make it 
possible for individuals to go into the shipping business, there is 
no reason why a man w^ith 2 ships could not maintain a regular 
service from the port of New Orleans to Rio de Janeiro. If he is 
successful at all m the shipping business, he can operate with 2 
ships the same as W. R. G\race & Co. with 20 ships. There are 
disadvantages to combinations as well as advantages. We all know 
about them. Of course, in the purchase of supplies, you are cer- 
tainly going to be able to buy cheaper in bulk if you have got 
20 ships, and get a better price than if you have only one vessel, and 
operate with less overheaa. 

Mr. Hardy. Is not one of the advantages of a combination against 
the. individual the fact that they can combine in the matter of the 
price that they pay to the Government for the ships that we have 
to sell? 

Mr. Alexander. That is one of the questions we considered when 
we investigated the shipping trust, and section 15 of the shipping 
act reflects it. I think that combinations may be beneficial in 
developing trade, but section 15 provides that these companies shall 
file with tne Shipping Board all agreements and understandings and 
confei-ences, and it is for the board to decide whether or not they 
are against public policy, and if they are they will be prohibited to 
hold to that combine, but if they are not. they will be permitted to 
exist, and we recognize under the law, tne provisions of the Sher- 
man anti-trust law notwithstanding. 
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Mr. Campbell, The board in the past had occasion to consider 
a^i'eements of that character. I recall a specific agreement sub- 
mitted to the board a year ago for the Pacific Steamship C^o. of 
the fleet of the Pacific Coast Steamship Co., where we permitted it 
and the Attorney General approved it. 

Mr. Hardy. My judgment is that we ought to pass some legis- 
lation that will give the small shipowners, the small interestes owning 
ships some assurance that they can operate them successfully. That 
is the kind of legislation we want. 

Mr. Campbell. Mj^ judgment is that you have made a start at 
least. 

Mr. Edmonds. Mr. Chairman, I take it that Judge Campbell ha5> 
fairly well finished his efforts in behalf of this bill. I do not be- 
lieve there is anybody who wants to ask him any more (juestions, 
and I understand he is going to leave us to-day. I would like to 
make the motion, so that he can hear it, that this committee appre- 
ciates the invaluable service that Judge Campbell has freely donated 
to it in endeavoring to bring this bill before the committee in proper 
shape, and I move that the committee extend him a vote of thanks 
for his work in this connection. 

Mr. Alexander. I think that he has rendered an invaluable serv- 
ice not only to the committee but to the country and to every commer- 
cial interest, and I hope they will have the vision to see it. 

Mr. Edmonds. I will accept that amendment. 

(The motion was agreed to.) 

The Chairman. I would like to call on the chairman of the Ship- 
ping Board for the present, Judge Payne. 

STATEMENT OF HON. JOHN BABTON PATNE, CHAIRMAN, UNITEB 

STATES SHIPPING BOAED. 

Mr. Payne. Mr. (^hairman and gentlemen, the only thought I had 
to suggest to the conunittee has alreadv been expressed by Judge 
Hardy and Judge Alexander. The Shipping Boai-d is confronted 
witli the progi'am of disposing of these ships to American citizens. 
A good many people who are applying for ships are entering the 
business practically for the first time. They are small people; their 
resources limited. Unless we can get a mortgage which will give 
the Ignited States ample security, it is not advisable to sell these ships 
to persons of that kind. We think, therefore, that it is a matter of 
first consideration by the (!^ongress to frame a mortgage law which 
will give to the United States in the first instance, and later to other 
investors in securities of this kind, a lien that is a very first lien; but 
that has been brought to your attention by these other gentlemen, 
and I simply want to emphasize it as a thing which we confront 
every day. 

The Chairman. This would be an important change in the exist- 
ing law, that has existed from the beginning, has it not; a change in 
the security not heretofore in effect? 

Mr. Payne. There has been no adequate law dealing with the 
subject. 

The Chairman. There this becomes a radical change, and, of 
course, tlie committee wants to get all the light they can upon it. 
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Mr. Alexander. My attention was first called to it )>}' Judge Victor 
himself at least eight years ago. 

Mr. Eoa^t:. I remember that we had it under discussion wlien wo 
passed the shipping act, and for days we discussed the question', and 
at that time we had quite a job on our hands to get the shipping act 
into a law, and thought that this could come up later. I certainly 
believe that we have got to have a change in the existing law as to 
mortgages, not only to prot<»ct the XTnited St4ite>s in their sales but to 
make the mortgages, as Mr. Campbell has"*said, marketable so that 
private i)arties in this country and bankei's will be willing to take 
the securities. 

Mr. Payne. Indeed, it may be adde<l to that statement, which re- 
flects mv view completely, tHat it will scarcely be possible to create, 
establish, and maintain a successful merchant marine unless this is 
done. In England they are in the habit of dealing with securities of 
this character — ^that is, ship securities — and in this country we are 
not; and the country nmst be educatexl to the point of absorbing the 
present Government-owned ships; and the first step, and, in my 
judgment, the controlling step in that direction is the passage of such 
a law as this. We are cooperating with the bankers. We formed a 
committee, which will be announced, of the investment bankei's for 
the purpose of getting the banks of the country to consider loaning 
money to prospective ship buyei's. In other worHs, we are doing what 
we can to educate the investing public to dealing with ship securities. 
We regard this as the fundamental necessity. 

Mr. Chindblom. This bill, oV something similar to it, has the 
approval of the Shipping Board, of coui-se. 

Mr. Payne. Yes. 

Mr. Ai^xander. It will not only be helpful from the standpoint 
of shipping, but will stimulate and encourage capital to invest in 
ship property, which is going to help the industry throughout. 

Mr. Payne; Precisely so, Mr. Alexander, and without this I do 
not think we can educate the public up to the point of absorbing 
these securities. 

Mr. Hardy. For the final, ultimate success of an Ajnerican mer- 
chant marine, do you not think it better if we can get a number and 
a great number of small investors owning small shipping interests, 
rather than a number of great companies and corporations who can 
finance themselves? 

Mr. Payne. Decidedly so. I think that is the foremost pre- 
I'cquisite. 

Mi\ Hardy. Do you not think it would be more to the interest of 
the Govemjiient and enable it to get a better price for the ships 
that it must sell ? 

Mr. Payne. Yes, and in order to get a great merchant marine and 
have it one of the institutions of the country, you have got to have 
a large number of people interested in the subject. 

Mr. Hardy. And 90 directly interested they will know their 
interest and be not merely bondholders, but men interested in the 
operation and running of the vessels. 

Mr. Payne. Precisely. 

Mr. Hardy. A man with a bond, with good security, just puts it in 
his safe, and goes to sleep and does not think any more on the 
subject, but the man who is operating a vessel, a small investor or 
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company will have a direct interest in the success of the operation 
and in the patronage he would receive. 

Af r. Payne. It is necessary to bring us back to the atmosphere of 
the marine people. With our coast, an enterprising population and 
the fact that the Government has these ships brought to us b}^ the 
war, if we can get the public interested in every phase of shipping, 
as owners, as operators, as investors, there is not any possible rea- 
son why we should not have the greatest merchant marine in the 
world. 

Mr. Hardt. Now, just a thought along that same line. The success- 
ful operation of a vessel depends upon the patronage it receives, and 
in that way the freight is carried. If the merchant community is 
not interested in the ship's prosperity, naturally the dollar seeks its 
own, and the merchant gives his trade to the vessel that will carry 
it cheapest, without regard to any other interest at all, but if our 
merchants are owning stock in small companies, and our citizens 
generally are owning stock in small companies, that will ci'eate a 
tendency to use our own vessels in preference to the foreign vessels, 
will it not? 

Mr. Patne. I think so. 

Mr. Hardy. Now, we have held the general idea here that a dollar 
does not know any country, and a merchant marine for investment 
should serve all countries with like favor, and our country has been 
served very frequently on equal terms with other countries by the 
merchant marines of those other countries. But is it not a fact that 
the English merchant marine derives a great deal of its success from 
the fact that the English merchant and the English citizen is directly 
interested in the ship? 

Mr. Payne. I think so. 

Mr. Hardy. And if we are to build up a merchant marine, is it 
not absolutely necessary that the great mass of the people should 
feel a direct interest in the prosperity of the merchant marine? 

Mr. Payne. That is my contention. 

Mr. Hardy. That has been a thought I have had all the time, that 
if we are going to have a merchant marine we must have a people, 
not just a few of them, but a great number that are interested in 
the prosperity of it. 

Mr. Bankhead. You have indicated to the committee that you 
regard the measure now pending as of paramount importance in the 
constructive program. After we have disposed of this measure as 
now pending, affecting mortgage securities, what, in your judg- 
ment, is the next most pressing question for solution by this com- 
mittee ? 

Mr. Payne. For this committee to detehnine the future policy 
which the Shipping Board should follow with respect to disposition 
of the ships, whether we shall operate those ships, whether we shall 
continue as now, to offer the ships for sale at the prices which 
have been announced and which we adhere to with the utmost 
strictness, or whether we shall make an effort to sell the ships to pri- 
vate people, reducing the price so that the ships will move, and, of 
course, in that connection we want to consider whether it is merely 
a question of price, or whether a reduction in jjrice will move the 
ships. I have had the feeling, just as I have indicated to Judge 
Hardy, that it may be that the country is not quite up to the ship- 
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ping program ; it may be that there are not enough people now pre- 
pared to enter the shipping business to absorb these ships. Now, I 
have had the feeling — of course, I do not pretend to know much 
about it — ^but that we were necessarily required to operate these 
ships for a period until the country grew up to the marine situa- 
tion, but that, in my judgment, is the thing which this committee 
5;hould give most serious consideration. 

Mr. Chindblom. Have you in mind the kind of investigation sug- 
gested by Mr. Campbell at the conclusion of his statement, or are 
you prepared to express an opinion upon that question? 

Mr. Payne. I would rather not. This committee knows more 
about that than I do. 

Mr. Hardy. This is probably crossing the bridge before we get to 
it, but it has been stated here that a great many of these ships are 
deficient. I do not know who it was that made what seemed to me 
the wonderful statement that the ships were so deficient as to destroy 
the merchantable quality of the ships. Do you think it would be 
advisable, because I think that is a question of policy, in as much as 
we have 14,000,000 tons of shipping that probably private interests 
are not sufficiently aroused to absorb, do you think it advisable to 
sell at least the less-desirable tonnage in the open market of the 
world to anybody anywhere that will give a fair price to enable 
the Government to escape loss? 

Mr. Payne. I think I am in accord with my associates on that 
subject. My own view is that we should sell the wooden ships and 
these small steel ships, what we call the Lake type, and perhaps a 
few more small ships, regardless of the flag, if we can get the prices 
which we have been asking, but that ought not to apply to our really 
fine ocean-going steamships. Those ought to remain steadfastly 
under the American flag. As to these other ships, we ought not to 
be very insistent on the flag. 

Mr. Hardy. Mr. Payne, will you permit me to say that I go as 
far as you do, with full assent, but this country has a hope, I 
believe a prospect, of becoming the shipbuilding country for the 
world. It we should by the enterprise of our shipbuilders antici- 

Sate our ability to compete with the world in shipbuilding and to 
uild ships for the world, we have got a foundation for the begin- 
ning of the selling and putting on the market American ships. It 
seems to me that with the shipbuilding industry as it now is, with 
our steel and iron industries, with better organizations and larger 
plants that can turn out in greater volume, we can compete with 
the shipbuilding of the world, and if we should begin it and get the 
purchasers of ships to begin to look to America, then we would 
greatly benefit the shipyards, private and public, by letting the 
would begin to know that they could get a ship built just as well 
here as anywhere, so that I am not prepared to entirely agree with 
you that even our first-class ships should have a closed market, 
going only to American citizens who were able to buy. 

Mr. Payne. I might add just a word to that. That, of course, 
is involved in my answer to the committee here, but this is my view. 
There is involved in this whole question one fundamental, control- 
ling thought. Whatever may be the policy which Congress may 
ultimately adopt, there must come out of the existing situation a 
permanent, adequate merchant marine, and the Shipping Board 
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must take no step which will remove it from the power of the board 
or of the Congress to have available an adequate service so that the 
American flag over American ships can take care of the commercial 
needs of the United States, until the country is prepared to absorb 
and take over individually operated merchant ships. Now, if we 
should go ahead and sell these ocean ships to European countries 
or to European subjects, it might well happen that before we have 
adopted a permanent policy the ships would be gone, and we would 
then be as we were before the World War. 

Mr. Hardy. That would follow an unlimited sale to foreign own- 
ers. 

Mr. Payne. Wlien you start on a program of that kind, Europe 
might absorb the ships, and then where would we be ? 

Let me add one more thought. We are now having applications 
from our shipbuilders to take contracts for the building of ships for 
foreign account I would like very much to have an indication of 
the view of this committee as to what policy we should pursue. My 
feeling has been that we ought to encourage it. 

Mr. PIardy. That is exactly my feeling. 

Mr. Payne. I think we ought not to put any stop in -the way, so 
that instead of selling ships K>r European accoimt, our shipbuilding 
concerns will make snips lor European account. 

Mr. Hardy. Let them make as many as they can. 

Mr. Edmonds. Both the Senate and the House committees are in 
full accord with that view of allowuig the shipbuilders to build ships 
for foreign account. 

Mr. Payne. I did not know that there was formal consideration 
^f it. I thought that was the view of the committee, but I did not 
know any formal consideration had been given the subject, 

Mr. Alexander. We did nothing in a formal way. 

Mr. Chindblom. We had a bill here. 

Mr. Edmonds. And we would have passed the bill if it had not been 
for Mr. Hurley's request that we should not. 

Mr. Payne. That was before I came. 

Mr. Edmonds. The bill had already passed the Senate. 

Mr. Payne. We are acting on that view. 

Mr. Edmonds. Mr. Hurley stated to us he would give any aliip- 
builder consent to build ships for foreign account, without the 
passage of this resolution, but he seemed to wish to prescribe the 
style of ship. That was his request, and on that request the com- 
mittee did not act on the bill, as I remember it. So that you can 
feel, as far as we are concerned, as if we had passed the bill and ap- 
proved of it in the committee. I know the feeling of both the Senate 
and the House was that if any of our shipbuilders wanted to build 
ships for foreign account, they would have the privilege of doing so. 

Mr. Payne. Thank you very much; I did not know how far it 
had gone. 

Mr. Chindblom. Wo recalled the bill after it had been ordered re- 
ported to the House. 

Mr. Hardy. Just another suggestion. I noticed in the Literary 
Digest that during the fiscal year ended June 30, 1919, there had 
been built in public shipyards here for foreign account, my recollec- 
tion is, over 200,000 tons of shipping. Is that a fact ? 

Mr. Payne. I have no accurate statejnent. 
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Mr. Hardy. I did not loiow how they were built, under what per- 
iinssion. I supposed they were built by permission of the Shipping 
Board. 

STATEMEXTT OF HON. H. M. EOBHTSON, COMMISSIONER, UNITED 

STATES SHIFFINO BOARD. 

Mr. RoniNsox. Mr. Chairman and gentlemen, I think I can add 
very little, if anything, to what has been said by Mr. Campbell, and 
the chairman of the board, but thei*e were was some things said by 
Campbell that I would like to bring out in a little different way. 
He says he hopes that there will grow out of this the acquiring of 
ships by the i)eople of the various jwrts to go into foreign trade 
lines, but we find a very great interest not only in port cities, l)nt 
«ven in cities back in the countiy on the question of the ownership 
of ships in order to handle the products of their particular comnni- 
nities. 

Very difficult seems to have been the working out of a scheme for 
iinancmg the ships. In the discussions with the bankers tliat I have 
had from time to time in New York, in getting up this committee. I 
find that the bankers' attitude has been that he could get no lawver 
who would give the security a clean bill of liealth so that the banker 
could afford to underwrite and issue, if it had been on a bond basis, 
and advised his customer that it was a good investment, and the 
bankers, generally speaking, decline to make any advances on ships 
unless the moral risk is so great that thej' reallv do not look to the 
ship for all of the money. The result is that wlien they do loan on 
ships they loan very much less than the British owner can bori'ow on 
his ship; the percentage of the loan is much less. If a bill of tins 
nature is passed, I am sure and believe that the bankers, loaning 
directly, will loan a larger percentage of the cost of the ship, very 
much larger than they do at the pi*esent time. 

That will all tend to make po&sible the acquiring of the ships by 
various comnnmities and by people who have not the quantity of 
mone}' that the bigger oi)erators have, and my feeling is that we »ire 
not going to make any headway in our program to dispose of these 
ships to private owners until the law is put into some such f"rm as 
this. 

The idea in getting up the bankers' committee to which the chair- 
men referred was that, assuming that we would go into the general 
program of disposing of ships, there would he $2,500,000,000 r>f 
securities, at least, that would have to be absorbed by the private 
investor, and that private investor would be chiefly the type thab 
bought street railway securities and hydro-electric securities, and 
the in>'estment banker, who had that client, is the man who nuist be 
satisfied, first, of the value of the ship, and, second, the security' 
which he was putting out to his clientele, and we are working on it 
with that view, but the committee will not get very far unless this 
or something like it comes along. 

STATEMENT OF COL. FREDERICK M. BROWN, UNITED STATES 

ARMT, JTTDOE ADVOCATE. 

Col. Brown. I am here at your request and by direction of the 
Acting Judge Advocate General of the Army. This measure has 
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been brought to my attention by the legislative division of our 
office, and I have taKen steps, through my associates, in the admir- 
alty division of our office, to attempt to ascertain the sentiment of 
those who make a specialty of practicing in the admiralty courts of 
the country. I find that the majority opinion is against the bill as 
it is now drawn. Those who support it are mostly the practitioners 
who have English clients and are more familiar than others with 
the English system of protecting mortgages. 

I did not anticipate taking any pai-t myself in this matter, and 
I did not learn that my presence was desired until yesterday. Mv 
duties have prevented my giving any special consideration to the draft 
of the measure that was sent me except that I gave a few minutes' 
consideration to it last night. I entertain views somewhat radically 
different from those entertained by Mr. Campbell, although I wish 
to say that I am heart and soul in favor of the underlying scheme 
within the bill. I think it is going to do a gi'eat deal of good. I 
think it is capable of very considerable improvements, both in de- 
fending it against attack and in providing relief, which it does not, 
as now drawn, adequately provide. 

In order that the time of this committee may be saved, as well as 
my own, it seems to mc that the best procedure would be to give 
me an opportunity to prepare some memoranda of my views for 
consideration, before you gentlemen proceed to ask me questions, 
my views are indeed somewhat revolutionary — I think at least 
you gentlemen will so regard them — and you will not be able to 
make very much progress, I think, by an oral discussion this 
morning. 

I dictated last night, however, a little inkling of my idea. In 
brief, my idea is this, that the subject of maritime liens, as it now 
stands, has been a fruitful one for litigation in the admiralty 
courts, and the decisions are far from harmonious, and in times to 
come, unless some act is passed by Congress, there will be much liti- 
gation on the subject of priorities, and I think it would be a mis- 
take for Congress now to enact a measure dealing with mortgages 
and putting them on a certain plane of priority with reference to 
maritime liens which does not go a step further and determine in 
some practical way what shall be the priorities as between mari- 
time liens themselves. Therefore, I feel that the way to dispose of 
the subject is to deal in general with the question of priorities be- 
tween liens on vessels, and I want to say at this time that the most 
revolutionary part of the views that I entertain is that I have come, 
after much reluctance and many doubts and misgivings, to the con- 
clusion that it is competent for Congress under the Constitution to 
pass a law which shall make a mortgage on a ship, after it is con- 
structed and in operation, a maritime lien. I have no doubt that 
Mr. Campbell will disagree there, and I have no doubt that the ma- 
jority of the admiralty lawyers will dissent from that proposition; 
nevertheless, I believe it to be well founded and I believe it may be 
advantageously given effect in this bill. The only way to find out 
whether or not I am right about that is to pass a law that will test 
it. Nobody can tell whether you have the right until it is passed, 
but it is so important that it be done if you can do it that I think 
it should be attempted. 
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The reason why it is important for you to do it is this : The bill as 
it is now drawn purports to convey an absolute, unconditional title, 
free of all liens or encumbrances, when sale is effected at the instance 
of the mortgagee who goeff into the Federal court and forecloses his 
jnortgage. The bill, however, provides for a proceeding in personam 
against the mortgagor, not a proceeding in rem, as indeed it can not, 
since the bill as now drawn does not purpoit to confer a maritime 
lien and it does not of course contemplate the foreclosure of a mari- 
time lien at all. 

Mr. Campbell. Would you provide for a proceeding in rem in the 
State courts, in order to foreclose the mortgage ? 

Col. Brow:n. I would not propose to provide that ; you can do it 
in the Federal courts, if at an, by Federal legislation. 

Mr. Campbell. No; by State legislation. Would you infringe the 
jurisdiction of admiralty by proceeding in the State courts under 
the admiralty laws ? 

Col. Brown. I would not like to take that up for discussion, but if 
your question is whether State legislation may authorize State courts 
to foreclose nonmaritime liens by proceedings very similar to those 
in admiralty, I know of half a dozen well-considered decisions lo 
that effect in the State courts. 

Mr. Campbell, My thought was that if the State courts could pro- 
ceed in rem to foi'eclose a nonmaritime lien, why can not Congress do 
it and give that power to the Federal courts, outside of the admiralty 
jurisdiction? 

Col. Brown. If we say that you can foreclose a mortgage, re- 
garded as a nonmaritime lien, by an in rem proceeding, one wliich 
shall have the effect of foreclosing a maritime lien in the admii'alty 
courts, then it seems to me we are subjecting oureelves to a manifest 
danger; we are knocking down all difference between things mari- 
time and things that are not maritime, and leaving a distinction 
without a difference. I personally do not believe in making any 
such distinction. I believe in swallowing the whole or nothing. I 
think, therefore, it is advisable to enact into this measure a pro- 
vision which shall make the law, in effect, recognize a mortgage as 
a maritime lien, provided it is in existence at the time of the making 
the lien as a ship. 

Mr. Hardy. The only question of difference seems to be one of 
form of proc«edure. 

Col. Brown. No; this is a difference that goes to the very sub- 
i^tance. My principal objection to the bill as it is now drawn is this : 
It provides tnat the sale shall result in an absolute, indefeasible title 
in favor of the purchaser, free from every lien or encumbrance. 
That is what the bill purports to do, and yet the bill does not pro- 
vide for the giving of constructive notice to all the world, to all 
persons interested, for the simple reason that the giving of such 
notice is peculiar to the foreclosure of a maritime lien by proceeding 
in rem. Where it is not done, where there is no such notice, where 
there is no arrest of the thing by a pixxieeding in i-em, I myiself ftni 
of the opinion that notwithstanding this solemn act of Congress say- 
ing that the purchaser gets an indefeasible title, he would not get one. 
My own opinion is that a maritime lienor who had no actual notice 
would maintain his lien notwithstanding this act, for the simple 
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reason that depriving him of it would be a denial of the due process 
of law, contravening the constitution in that respect. That is, as I 
am now advised, my impression upon the subject. I hesitate to 
have an opinion on a subject which is such a difficult one, on sucli 
a short notice, and I may be wrong, and I think that this committee 
ought to have the opinion and advice of the best maritime Isuwyers 
of the country upon the matter because it is an extremely difficult 
one. 

As I was saying, I think I can save vour time by presenting my 
views in writing, unless you purpose mating your report to Congre^ 
very soon. 

Mr. Alexander. How soon would that be? 

Col. Brown. Four or five days. I can give you a copy of what 
I dictated last evening, if j^ou like, as a general scheme. 

Mr. Alexander. I suggest that you give it to us after you finish 
it. 

Mr. Hardy. Put it all in one paper. We can wait that long. 

Mr. Alexander. Are you familiar with the English admiralty- 
law and the way in which it is applied? 

Col. Brown. V ery familiar. 1 nave been counsel for certain im- 
portant English concerns for many years. 

Mr. Alexander. That is one reason we wanted you to come here 
to-day. We understand that under the English law a mortgage 
is a lien on vessel property. That very statement was made. In 
practice, however, the law was nullified. 

Mr. Campbell. You did not quite state that correctly. The state- 
ment has been made here that there is no lien under the English law 
for necessaries, for the reason that a mortgage takes precedence 
over the lien for necessaries. 

Mr. Alexander. I might have stated it more broadly than I 
should. 

Mr. Hardy. Not only over a lien, but a claim for necessaries. 

Coi. Brown. Do you want me to go into that? 

Mr. Hardy. I think so. That is what you are here for. 

Col. Brown. I did not know what I was asked to come here for, 
but I will be glad to answei: any questions. 

Mr. Chindblom. Are you prepared to go into that orally? 

Col. Brown. Yes, I am perfectly familiar with the state of the 
English law. I have lived with it for 25 years. I can say in a 
word that the impression that Mr. Campbell has given you is, for 
your purposes at least, entirely correct. Literally and technically 
there are some inaccuracies in that statement of it, but substantially, 
for your purposes, it is a correct statement. 

Mr. Edmonds. About the English law? 

Col. Brown. Yes. 

Mr. EowE. Would a mortgage made under the English law come 
ahead of even wages? 

Col. Brown. No, Mr. Campbell did not state that. 

Mr. RowE. I do not understand that he said that. I am just 
asking the question. Col. Brown. 

Col. Brown. There is no difference between the law of England 
and the law of the United States in this regard, that a maritime 
lien outranks every lien that is not maritime, and takes preference, 
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and in England as in this country up to this moment, a mortgage 
is a nonmaritime lien. 

Mr. Hardy. A claim for supplies is a nonmaritime lien. 

Mr. Alexander. What are maritime liens? 

Col. Brown. There is a large category of maritime liens. The 
principal maritime liens are for cargo damage, for repairs, and 
necessaries, for crews' wages, for salvage, for collision, for bottomrj^, 
for respendentia, and there are many others. 

Mr. CmNDBiiOM. Supplies and necessaries are not included among 
maritime liens in England? 

Col. Brown. You are asking me a question that I can not answer 
in a word. I will have to answer a little more fully. That has 
been a subject of long litigation in England as to what is a lien 
for necessaries. 

Mr. RowE. Well, we would like an answer on that. 

Mr. Chindblom. Do you want to give it? 

Col. Brown. Befoi^e the year 1835 the English law and our law 
were substantially the sanie. The supply man and the repair man 
had his lien as a nuiritime lien for services rendered or materials fur- 
nished to a vessel not in her home port. In that year, the Privy 
Council made its ^reat decision in the case of the Neptune whicn 
modified the English law. The Neptune decision was to the effect 
that there is no maritime lien for repairs or supplies or necessaries. 
Now, Parliament soon evinced dissatisfaction with the decision, 
and has been amending it several times. It was amended in 1840, 
and in 1861 noticeably, and, in substance, what the British Parlia- 
ment did was to say that where a vessel is not in her home port when 
repaired or supplied and where the owner of the vessel does not re- 
side in England or Wales — ^mind you thev made an exception in 
favor of England and Wales even though the transaction may be in 
Australia — ^Qiat an action in rem would lie for necessaries. The 
question is what was meant by the right of action in rem, and the 
English courts have been at loggerheads over that point. That 
proposition has been settled by adjudication, in the first place, that 
the right of action in rem, when it results in the arrest and sale 
of a ship does not confer upon the libellant who institutes the pro- 
ceeding any priority over others clahning liens in the marshaling 
of the proceeds of the sale; in other words, the admiralty courts 
will give to the mortgagee priority. In the second place, the ad- 
judication in England was to the effect that such a lien as was 
created by statute, if you may call it a lien, the right to sue in rem, 
is not a lien in the sense that it survives the private or public sale 
of a vessel. The view taken was that where by a bona fide claim 
sale a ship has come into the hands of an innocent purchaser, the 
lien, as you please to regard it as such for any purpose, is divested, 
so that in these two important particulars is not a lien at all, and 
those are the main, important particulars. 

Mr. Chindblom. Does it follow the proceeds of the sale ? 

Col. Brown. No: the proceeds are not subject to lien in case of 
nonjudicial sale. 

Mb. Chindblom. It might even then in the hands of the owner 
be subject to the same kind of difference? 

Col. Brown. No; in the most important effects and incidents of 
the repairman's right of action in England, it is not a maritime 
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lien. Whether it may be regarded as a maritime lien for the pur- 
pose of cutting oflf other liens when the sale in rem takes place, andi 
of thus compelling other lienors, including mortgagees, to seek 
their remedy against the proceeds, is still an open question in Eng- 
land, as I understand it. As a practical matter, the English law 
gives the mortgagee his remedy in England ahead of the material 
man. 

Mr. Chindblom. And the supply man for necessjiries? 

Col. Brown. And the supply man for necessaries. 

Mr. RowE. Then the American law, with I'egard to mortgages, 
so far as the security is concerned, that is the law as it now stands 
with the modification, is quite along the same lines as the English 
law, is it not? 

Col. Brown. Very much so. 

Mr. Chindblom. Your main suggestion with regard U) this bill 
is that it should go to the extent of declaring a moitgage lien itself a 
maritime lien, and you think Congi^ess could do that and should 
do that? 

Col. Brown. I think so. 

Mr. Campbell. You think Congress can declare a mortgage to be 
a maritime lien? 

Col. Brown. Provided the ship is operating and in service at the 
time the lien is made. 

Mr. CiiiNDBix)M. If it is in esse, in being? 

Col. Brow^n. Not on a ship under constiniction. 

Mr. CAMPBEiJi. Did you go so far as believing that Congress can 
declare a mortgage a maritime lien, thereby inventing the admiralty 
courts with jurisdiction in a foreclosui*e proceeding? 

Col. Brown. That consequence would follow, certainly. 

Mr. Scott. You do not question the constitutionality of the pro- 
posed act ? 

Col. Brown. Yes; I do. 

Mr. Bfrroi'ohs. You do not think this would be effective ? 

Col. Brown. I do not think the act would be effective as now 
drawn ; I think it would fail to achieve its purpose. 

Mr. CiiiNDBiiOM. Is tliere any vendor's lien that may be recog- 
nized as a maritime lien? If you want to draw a distinction between 
a vessel in actual being and one under construction, it occurred to me 
that perhaps something in the nature of a vendor's lien might be 
involved. 

Col. Brown. Xo: I have not that in mind at all. What I had 
in mind in the distinction that I made was this, that it may very 
well be urged, and I think with iustice, that a loan upon the security 
of a vessel, necessary to keep that vessel in service and make her 
available to the owner who could not afford to own her without 
financial assistance, is something that promotes navigation and com- 
merce, which pertains to the maritime subject, and in that sense is 
intrinsically within the scope of what the framers of the Constitution 
may have regarded as the admiralty and maritime jurisdiction; 
Avhereas a loan on a vessel imder construction is more remotely related 
to navigation. 

Mr. Hardy. If I understand you, your questioning the constitu- 
tionality of the bill as written is on the groiyid that foreclosure 
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might take place without actual notice to somebody holding a mari- 
time lien, and an attempt to foreclose without giving him a day in 
court therefore would be unconstitutional ? 

Col. Brown. That is the point exactly. It is under the due process 
clause of the Constitution. If the mortgage can be made a maritime 
lien, this provision of tliis act can be maintained as constitutional. 
Then that question, of course, solves itself. 

Mr. Campreuj. You say you believe that Congress can take a non- 
maritime contract and declare that there shall be a maritime lien 
upon a vessel for it? 

Col. Brown. I did not say that. Tliat is the contrary of my opin- 
ion. I say Congress may declare this iff be a maritime contract, and 
that its declaration may probably be effective. 

Mr. Camprell. That is a horse of a different color, that is all. But 
you believe that Congi-ess can by declaration make this a maritime 
contract? 

Col. Brown. Yes. 

Mr. Campbell. Thereby creating a maritime lien? 

Col. Brown. Yes. 

Mr. Hardy. Let me clarify that. If I ^et your position, it is 
that anything that is essential to the operation of the vessel may be 
made a maritime lien imder the maritime law generally? 

Col. Brown. Yes, sir. 

Mr. Hardy. And that a loan upon a going vessel for the purpose 
of enabling it to operate might, therefore, be made. 

Col. Brown. I can not exclude the possibility that the loan might 
even pertain to a vessel under construction and still be made a mari- 
time lien. All I can say is that this subject is a very doubtful one, 
and I do not recommend that this committee or Congress take any 
more chances than it has to. There is a very great distinction in the 
principle between the two things. 

Mr. Hardy. I get your position. I think you liold that it might 
be a maritime lien correctly. 

Mr. Campbell. May I finish the thought in niy mind, because I 
would like to have the benefit of your views upon it. Then I take 
it that you believe that Congress can determine what shall and 
what shall not Ix* a maritime lien? 

Mr. Alexander. He has not said that. 

Mr. Campbell. I am not saying that he said it. T am asking is 
that the fact, though. 

Col. Broavn. No. 

Mr. Ca3IPBEll. Do you think Congress can declare there shall bo a 
maritime lien for a contract for supplies furnished in the home 
port? 

Col. Brown, Yes, sir. 

Mr. Campbell. Then you think that Congress lias control over the 
declaration as to maritime liens? 

Col. Browx. Only where Congress acts within its constitutional 
powers. 

Mr. Campbell. If it did not act within its constitutional powers 
it would not ever act, but do you qo so far as believing 

Col. Brown. I mean that some of the subjects are within and some 
are without the oonstitiitional power of Congress. 
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Mr. Campbell. Do you believe that Congress can go so far as say- 
ing that a repair man can have a lien for necessaries which shall 
not extend beyond the first day of Julj', 1920? 

Col. Brown. I do not see why not. 

Mr. Campbell. If it can do that, why can not Congress say that 
a maritime lien shall be chopped off without notice, just like a fore- 
closure is entered in a foreclosure suit? 

Col. Brown. Without notice to the lienor? 

Mr. Campbell. Without notice. 

Col. Brown. I think you will ruu afoul of the due process clause. 

Mr. Campbell. If Congrt^s can pass a statute saying that a mari- 
time lien shall not exist beyond the fii-st day of July, 1920, if it has 
such control over it that it can determine upon a condition of time, 
why can not it determine upon any other condition? That was my 
basic thought in saying we were determining a maritime lien by 
the coming into existence of a certain event, m the case of a fore- 
closure proceeding under this bill. 

Col. Brown. I can answer that question very simply A statute 
of Congress which will give the lienor a reasonable opportunity to 
enforce his lien through Knowing when the maritime lien is going to 
end is valid ; one that does not give him a reasonable opportunity is 
invalid, under the due-process clause. 

Mr. Chindblom. Colonel, do I understand that your position ia 
that constructive notice can only be given in a suit in I'em? 

Col. Brown. No. 

Mr. Chindblom. Why can it not be given in a suit in personam? 
It certainly is in a divorce case, for instance. 

Col. Brown. Of course, there is a general principle that the pend- 
ency of a suit in equity imports notice to all the world. There is a 
principle that the taking of anything into the custody of the court 
operates as constructive notice to all the world. Constructive notice 
in suits involving real estate within the jurisdiction of the court 
under Torrens Acts and otherwise and in. suits in rem and quasi in 
rem may be mentioned. This bill does not purp>ort to take advantage 
of these principles or analogies. It is because it does not do so that 
my former statement was made, with respect to the due-process clause 
of the Constitution. If, however, the bill was so amended as to do 
that thing, then my view is that it would almost necessarily have to 
run the whole length of treating this lien in all respects as a maritime 
lien, but if we say that if we give this security preference as a mari- 
time lien, and do not regard it as a maritime lien, it seems to me it 
would be a distinction without a difference. 

Mr. CiiiNDBix)M. You can put it under the general chancery rules 
lor notice in the Federal courts, can you not? 

Col. Brown. Of course, I am embarrassed in answering such a 
question as that, because I myself believe that Congress has the 
power to declare this a maritime lien, therefore as the greater in- 
cludes the less, I have to say yes to that question. 

Mr. CniNDBiiOM. And then some time it would be settled by the 
Supreme Court, whether it was a prior maritime lien? 

Col. Brown. I think so. 

Mr. EowB, That would save the ship and your mortgage. 
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Col. Brown. I think that in this act we should take the chance of 
inserting a provision declaring a vessel mortgage to be a maritime 
lien, in the nope of its being held valid. 

There is only one thing I was going to add, and that is that I am 
pei-sonally persuaded, it you men are not, that giving to a vessel 
legs and wings, as the courts have called it, is more important than 
the temporary advantage of enabling the Shipping Bod^rd to dispose 
of its ships. In other words, this is enacted as a permanent measure, 
not as a temporary measure. What relief you maj^ see fit to give the 
Shipping Board in respect to these ships is an entirely separate sub- 
ject. As regards that matter, my opinion is that the present act 
as it is drafted is going to do a great deal of harm in the way of 
making it more difmiult for ships that are not owned by men who are 
wealthy, and who have connections all over the world, to get credit 
when tiiey need it suddenly, either by reason of a collision or some 
maritime disaster, and I therefore think this measure ought to be so 
drawn as to see to it that these ships shall have that credit, without 
materially affecting the value which you intend to create for a mort- 
gage, if you think both purposes can be subserved at the same time. 
In other words, I think there may be a clause giving to the material 
man or repair man up to a limited sum, a priority over mortgages, 
under carefully worded restrictions, such as diligence in prosecut- 
ing the claim. I believe that such a clause as that would very prob- 
ably not affect a mortgage at all, for the reason that mortgages on 
small vessels are usually not made except by persons who have an 
interest in the managing of the vessels, and mortgages on larger 
vessels would not be affected by a clause of the kind I have in mind, 
if it were limited to a small sum in dollars, rather than to a percent- 
age of the value of the ship. 

Mr. Burroughs. Could not that just as well be done wliere it is 
thought to be necessary by a provision in the mortgage itself? 

Col. Brown. I do not think so. 

Mr. Burroughs. Why not? 

Mr. Edmonds. It is allowed under this bill, though. 

Col. Brown. This bill may have been drawn on the assumption 
that the mortgages in common use will create a priority, within a 
fixed limit, in favor of repairs and supplies by contract, but what 
the supply man or material man wants to know when the ship comes 
to him is where he is going to get off and what his security is. Sup- 
pose there is in the mortgage clause of the kind that you gentlemen 
nave in mind, in what way is he going to know how many claims are 
to be made under that special, exceptional clause? 

Mr. CiiiNDBLOM. Only by a notation of the fact on the ship's 
papers. 

Mr. Alexander. I think. Colonel, if you will furnish the brief 
suggested, we would like to read your suggested amendments to the 
bill. 

Mr. P^DMONDS. I have given supplies amounting to thousands of 
dollars to ships. I have done a large business with them in my time, 
and I have never had to go to court to collect a claim; I have never 
done anything but go to the agent and collect the claim, and I doubt 
very much whether one ship out of a hundred or two ships out of a 
hundred would have anv question raised as to its credit anvwhere 
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if it was owned and operated by known parties or with a known 
agent. 

Col. Bkown. You have been verv fortunate. You have seen the 
sunny side and I have seen the other side. 

Mr. Edmonds. Well, there are not many claims in the courts? 

Col. Brown. I have litigated hundreds and hundreds of such 
claims, and they are extremely frequent, although you seem to have 
been very fortunate in not having had tnem. 

Mr. RowE. I would like to ask how your suggestion has worked 
out under the British law in regard to the mortgaging of ships? 

Col. Brown. I do not understand what you mean by my sugges- 
tion. 

Mr. EowE. The objection you raised is that ships going into for- 
eign ports might experience inconvenience, and possibly not be able 
to secure supplies in consequence of their having a mortgage on 
their vessel. How has it worked out under the British mortgages on 
ships? 

Col. Brow N. The fact is that under the law of Great Britain the 
supply man and repair man has had, in effect, no lien above the 
mortgage so as to give the ship credit. Where the vessel has gone 
to a British possession, the owners have practically always been 
powerfully represented through an agency of underwritei's. One of 
the most perfect organizations in the world, for w-hich I have been 
general counsel in this country for many years, is the London Salvage 
Association, which does that very work of providing for repairs to 
vessels. The situation practically compels the British shipowners to 
carry insurance at Lloyds or wdth other underwriters having similar 
facilities. On the other hand where such vessels go to places other 
than British possessions, of course, the repair man or supply man 
there usually has his lien. For instance, when they come to tnis coun- 
try we do not respect the British law here. 

Mr. RowK. There is one other question I would like to ask you. 
This or a similar mortgage provision has been in force in Great 
Britain for a nimiber of years. How has it worked out, as far as 
encouraging and interesting capital in putting their money in ships 
as security: 

Col. Brown. That is a practical question which only a resident 
of Great Britain ought to answer. My own explanation of the con- 
siderable holdings of mortgages in England is that it is due largely 
to sentiment and the fact that the En^ish people feel their depend- 
ency upon ocean-borne commerce. 

Mr. En^roNDs. I understand that it is as ])opular a form of invest- 
ment over there as perhaps our oil stock 6ver here. 

Col. Brown. Perliaps not in that class. 

Mr. CiiixDBLOM. Can you tell us anythinjr about the laws of Hol- 
land and the Scandinavian countries where they have this subject of 
priority of inort^rages? 

Col. Brown. About Holland I can tell you very little. I have been 
counsel for a great many underwriters of Norway, but I have not 
had occasion to become familiar with its laws as affecting mortgages 
on ships. M}' impression is that the Norwegian laws conform very 
largely to the English laws, and are different from the laws of Ger- 
many, France, and Spain in that regard. 
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Mr. Chindblom. What are those laws of Germany, France, and 
Spain? 

Col. Brown, The repair man and supplier of necessaries has a mar- 
itime lien, which outranks the mortgage. 

Mr. Chindblom. That is, it did in Germany before the late un- 
pleasantness? 

Col. Brown. I do not know^ what the situation is now, but in those 
countries very little change has been made in the maritime law as 
compared to what they have inherited from the civil law of Rome. 

Mr. Edmonds. Do you not think that the result is apparent, that 
in Norway, Sweden, and in England they have built up with very 
little subsidy a tremendous merchant marine, and France, Spain, and 
this country have not, so there must be something wrong with our 
laws whicK prevent the investment in shipping or in the laws of 
countries that have not got a large amount or shipping? 

Col. Brown. I should not think that the state of the law in these 
countries has formed a very important element in explaining the 
phenomena you speak of, because both England and Norway are pri- 
marily dependent upon the sea and must be seafaring natidns, what- 
ever their commercial laws might be. I do not think the state of the 
law in Norway on the subject of mortgages has had a very influential 
effect one way or the other, in view of the relatively smaU amount of 
mortgage investments there. 

Mr. CiiiNDBLOM. But there is a diversified holdin^r of shares of 
stock in Norway in Norwegian shipping concerns? 

Col. Brown. Yes, sir; more than in any other country in the 
world ; and that is one reason why mortgagees are so rare, because it 
is the ownership itself that is divided, not a security interest. 

Mr. Campbell. Do you not think that by havmg many people 
holding an interest in the shipping of the country you are going to 
develop a taste in the public for investing largely in shares of stock ? 

Col. Brown. I think it will have a very salutary effect, Mr. 
Campbell, and it is very much to be encouraged. 

Mr. Chindblom. This matter of a maritime lien is one of very 
great interest. What is the underlying principle of a maritime lien ? 
It is not the fact that for a length of time a certain thing is con- 
sidered a maritime lien, is it ? 

Col. Brown. A maritime lien could not have survived, after all 
these centuries, had it not been founded on the necessities of com- 
merce and navigation. 

Mr. Chindblom. That is the essential groundwork of a mari- 
time lien? 

Col. Brown. Surely, and it is just; it is necessary. 

Mr. Chindblom. So that the uses of a thing in connection with 
shipping determines whether it is a maritime lien or not; is that 
right? 

Col. Brown. Wholly. Whether a lien is a maritime lien depends 
in cases of tort upon, and whether or not the tort has been committed 
upon the high seas or upon navigable waters and in cases of con- 
tract, it depends upon whether the contract is maritime in its nature, 
irrespective of where it has been entered into or where it is to be per- 
formed. What I have just stated fixes the character of the lien, 
but it does not bv anv means follow that where a contract is maritime 
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in nature, so that a maritime lien might be an incident thereof, every 
breach of its terms must give rise to a maritime lien. 

Mr. Hardy. Can you ^ve us a brief definition of what a maritime 
lien, in general, is? 

Col- Brown. In legal theory it is a pi-oprietary interest in the 

ship. 

Mr. Hardy. Arising upon what principle, or based upon what 
necessity? 

Col. jBrown. It is explained in this country, generally by our 
Supreme Court and other tribunals upon the theory that a ship 
may, under the law maritime, be itself regarded as an actor, a wrong- 
doer or as the contracting party. The maritime lien is the means 
whereby the ship, as a ship, is compelled to perform her obligations, 
whether in tort or in contract. 

An illustration of that, to make the idea clear to your mind, 
will be furnished by the case of the China. In the case of the China 
a pilot was employed under compulsion of law. The owner had no 
choice but to take this particular man as pilot That man turned 
out to be negligent, and his negligence resulted in damaging another 
vessel. An action was brought in rem against the China^ and com- 
pulsatory pilotage was interposed as a defense. It is conceded that 
upon the tacts in that case there would be no right of action in 
personam against the owner of the China because he was not in fault. 
No negligence had been committed by himself or any person em- 
ployed by him, or any person for whose acts he was responsible under 
ordinary common-law principles. Nevertheless, the Supreme Court 
of the United States held the China to be herself a tort feasor and 
herself liable for the consequences of her own tort; in other words, 
ships are invested with a personality just as though they were in- 
dividuals and compelled to pay their own bills. 

Mr. CuiNDBixJM. And the ship wjis held responsible for the act of 
the pilot? 

Col. Brown. Yes: and that case of the China has been followed 
ever since. 

Mr. Campbell. T want to read this excerpt from an opinion of the 
Supreme Court of the United States before I leave. This is from 
the case of the J. E. Bumbell, One hundred and forty-eighth United 
States Beports, page 20. The court said : 

The decisions In the Privy Coiiiicil of England in The Two Ellens, L. U. 
4 P. C. 161, and The Uio Tinto, 9 App. Cas. 356, cited by the appellees, in 
which the claims of prior mortgages were preferred to claims of material 
men In the home port can not affect our conclusion. Those decisions proceeded 
upon the ground that the material men had no jus in re, because there was by 
the law of England no maritime lien for supplies, and because the acts of Par- 
liament were construed as having given no Hen for them until the arrest ot 
the ship by admiralty process. The essential difference, in its very nature, be- 
tween the right of material men In a court of admiralty, under the law and 
statutes of England as Judicially declared and expounded, and their right, by 
virtue of a local statute giving a maritime lien and a jus In re, as recognized 
In our own jurisprudence, is yet more clearly brought out in a later case, in 
which the court of appeals and the House of Lords held that, even for suppUe$« 
furnished In an English port to a foreign vessel, there was no lien, but- a mere 
right to seize her ujKm process In admiralty. The Helnrlch Bjorn, 10 P. D. 44, 
and 11 App. Cas. 270. 

Col. Brown. Of course, this general statement is correct. As to the 
length to which the British courts have gone, I have already indi- 



MOBTGAGBS AND LIENS ON VESSELS. 43 

cated to you how the matter stands. For the most part you may say 
it is sul^antially true, that there is no maritime lien in England, 
although there is an action in rem, if you can reconcile those two 
things. 

(Whereupon a recess was taken until 2.30 o'clock p. m.) 

AFTER RECESS. 

The committee reassembled at .the expiration of the recess. 
The Chairman. The committee will now hear Mr. Pierre M. 
Brown, of New York. 

ADDITIONAL STATEMENT OF ME. FIEKRE M. BEOWN, NEW 

TOEK CIJY. 

Mr. Brown. Mr. Chairman, before I touch upon the subject that 
interests me chiefly — and that is the reservation of something from 
the vessel's fund lor credits for her to be operated upon — I would 
like to sav just a word about the troubles that you are going to meet 
with in those legal propositions that have been discussed bjr a very 
much abler man than myself, a man of more ability and experience on 
this subject than any lawyer at the bar, and that is the man that you 
have just heard from — Col. Fred. Brown, of New York. It was on 
account of his exceptional ability that I sugg^ted last week that he 
might be able to be of assistance to the committee. He is a man of 
means, who is serving the Government here without salary ; aud in 
education and ability lie is paramount in this country. 

But I do not think you need be discouraged by these legal obstacles. 
They will be gotten aroimd in some way; and, as a matter of fact, 
they will probably be gotten around in this way : A ship that has a 
mortgage on it either has maritime liens outstanding on it or it has 
not. Tour troubles are not going to be where there are no maritime 
liens, because then the mortgagee can go into a district court or any- 
where else and foreclose and get the amount of the mortgage. The 
trouble is going to be where fliere is a maritime lien, because there 
the lienor has a right in the thing itself, and you can not cut a man 
off from that right without due notice, because that would be taking 
property without due process of law. 

And Mr. Campbell is going to meet us in everything except this one 
thing of reserving credit for operating the snip, ^ut if the ship 
has got liens outstanding, the practical way it will be worked out is 
this : The man that has a maritime lien is going to get his money as 
soon as possible. If he does not get it promptly, then the lien will 
be foreclosed in admiralty proceedings against all the world, and 
then the mortgage is allowed its priority which you allow it under 
this bill, and which it has not had heretofore, and that is the way 
it will work out. 

But this is the thing that I have set my heart on : Reserving some 
credit to the vessel to give her wings and feet with which to run. 

It is rather gratifying to me that I have only had one day in New 
York since I was here last week, but even in that short time I got two 
repair men of the Morse Co. — ^Mr. Morse and Mr. Miller — and one 
of the men of the Jersey City Dock Yards Co. together, and in 10 
minutes I succeeded in convincing those men — ^they wanted to hog it 
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all for the repair men — ^that it would be to their interest in the long 
run if this bill would go through, so as to encourage people to make 
investments in ships — ^giving the material men some security, of 
course, because that is necessary to operate the vessels. They were 
not only convinced but they said, " Do what you can to build up a 
constructive bill that will help build up the American merchant 
marine." 

The next hardest people to convince were the bankers. I did not 
see the man I was spea&ing to judge Hardy about; but I saw Mr. 
Jefford and two officers of the trust companies that have a good deal 
to do with lending money, the Columbia Trust Co. and the Guaranty 
Trust Co., a very Targe concern ; and I found that they also wanted to 
hog the whole thing. But they, too, saw the thing right in a very 
short time. We said to them, " You may lend money on a ship, but 
unless an American ship has equal credit with others in any port that 
she goes to you will not lend on them very much. You gentlemen 
will get just as good security for this moilgage if you leave some- 
thing for the credit of the ship; you will not get as good as real 
estate securitj', of course ; but you can leave something to give these 
ships credit, so that they will Iiave a decent standing in the mercan- 
tile, and still have enough left for the security of your moi-tgage." 
And they saw the justice of this reasoning. 

And I have no doubt that when I go back to New York I can 
gather up some more gentlemen in the financial world, and they will 
also be convinced. 

Now, Judge Alexander has said, " We are ffoing to do something, 
but we want to know how far we ought to go.'' 

Well, are you going to bite your own nose off and destroy the 
value of the very thing that you are going to do — the verv thing 
that is your security ? Now, how far are we going to go ? I'here is 
the concrete proposition. 

I think that Col. Fred Brown, of New York, is right when he said 
that this trying to get the Government out of a hole in connection 
with the Shipping Board vessels is a veiy important proposition : 
but it ought not to sway you to any undue extent in the passage of 
this general bill, which is going to last for a generation or more. I 
would rather even have the Government, either in this bill or by a 
special bill, given a paramount lien for the purchase price of the 
Shipping Board ships than to injure this bill providing a general 
policy of law by trying to provide in it for that particular case under 
general rules. That can be done just the same as the marshaling 
of assets in the case of a Government building, or a collector's lx>ncl, 
where the Government takes a paramount lien. 

Now, let us see what the situation will be as to American vessels 
if you do not provide in the bill any fund at all for the credit of the 
ship that is mortgaged. We are deserting a policy here now which 
has grown up since the foundation of the Government, and it is a 
very hard thmg even for the shipping man to project or foresee in 
imagination all the things that will happen; but I can forcvsee a few 
of them : 

In the first place, it is an invitation to fraud. A ship can come 
here with a ven' large mortpifre on her: you put no limit on the 
amount of the mortgage on a vessel. She may ue mortgaged to 00 
per cent of her value, or, say, up to $500,000, when she is onlj' worth 



MORTGAGES AND LIENS ON VESSELS. 45 

$600,000. And if she comes here she can take on freight; and no 
single shipper is going to look up the record of a ship if he is send- 
ing a few tons of goods abroad on her; he could not afford to do it. 
And they get all the freight they can get and then just abandon the 
enterprise and collect their freight money and go. I think probably 
that is an exceptional case and will not occur very often, but it can 
occur. 

And even if they are honestly run, ships arc going to meet ad- 
versity, through bad management and otherwise ; nowever carefully 
she may be run, the ship will sometimes meet adversity ; and if the 
mortgage debt comes in and there is no fund available to meet these 
contract debts, it will be spread abroad almost immediately that the 
American vessel under this new law has been taken by the mortgagee 
and there is nothing to pay the contract claims; and it will result at 
once in discrimination against American vessels; of course, that will 
not happen in coastwise traffic. But if a British ship does respond to 
her contract debts and an American ves.sel does not, it will reflect 
on the American vessel. 

It will do another thing which I can foresee: You take under- 
writei's who are insuring the cargoes on vessels. The shippers get a 
bill of lading on their goods, and thev take out insurance on them, 
und they get a certificate; and they take that, with their bill of lad- 
ing, to their foreign banker and get the money. They have to have 
insurance or they could not do that. And of coui-sc, the under- 
writers pay the losses on the cargo, when there are any ; but in some 
cases, the}' have a right to subrogation against the ship; and their 
pi'emium.s are adjusted on the basis of their getting those losses 
back in some cases; and if they could not it would mean a change 
in the rate of premium, which would amount to a very considerable 
siuii. Of course, if the mortgage is going to be superior to those 
claims, it would be a serious matter for the underwritei-s and their 
rates on insurance would go up on American bottoms as against 
English bottoms. That is a matter that will have to be taken into 
consideration. 

As Judge Alexander says, we Avant to go far enough and not too 
far in this matter. We want to go further than they do in England, 
l>ecause they only subordinate the material man and supply man, 
which after all, does not amount to very nuich; but here we make 
every contract subordinate to the liens of that mortgage — and that is 
going a considerable distance. 

Mr. Hardy. Will you explain that insurance subrogation matter 
to which you referred? 

Mr. Brown. I will take a concrete example: Suppose I ship 
goods on an American vessel, and I take out insurance, against fire 
and marine risks; I have to do it, of course, in order to get my 
money here. 

Mr. Hardt. Just make out the whole case to us, so we will under- 
stsuid all the details of it. 

Mr. Brown. All right, I will cany it all the way down. I get my 
bill of lading from the steamship agency for my gootls. I will take 
that bill of lading to the imderwriters. Suppose I have a flowing 
l)olicy, reaching all through the year^and generally that is done in 
the case of large shippers. I go to the underwriters with my bill of 
lading, and they give me a certificate showing that those goods are 
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insured for so much. I then draw a draft on the consignee abroad 
that I am selling to, and I put those three papers in the bank and 
they give me the money; and the bank collects tlie money on the 
other side, taking out their percentage, of course; and that is the 
way that business is done. 

Of course, the business is done on such a close, keen margin, that 
if you jack up the insurance rates, or anything like that, it will opjer- 
ate to affect the business; and if a man can carry the transaction 
through for less money on a British ship, of course he will do it. 

Now, let us suppose the goods are lost through the fault of the 
ship, such as leakage. The cargo owner gets his insurance money 
right off, no matter who is to blame ; that is what he insures for. Bj- 
operation of law alone, and also by special agreement, the under- 
writer is at once subrogated to any claim that the cargo owner might 
have against the ship for negligence. The underwriter files a lioel 
in admiralty, in the name of the insured 

Mr. Hardt (interposing). Has he a lien on the ship? 

Mr. Brown. Yes; he has a lien on the ship; it is in rem. 

Mr. Alexander. If the cargo owner had not taken out any insur- 
ance on the cargo and his cargo had been damaged by reason of these 
defects resulting from negligence of the owner, either in the faulty 
construction of the ship or in not keeping it in repair, he woulcl 
have had a right of action against the shipowner, would he ? 

Mr. Brown. Against the ship, in rem. 

Mr. Alexander. Against the ship in rem ; and the insurance com- 
pany would be subrogated to that right? 

Mr. Brown. That is correct. 

Mr. Hardt. And would that lien be subordinated to the lien of the 
mortgagee? 

Mr. Brown. In England it is now. 

Mr. Hardt. And in this country the underwriter would have a 
lien superior to the mortgage for that damage or loss. 

Mr. Brown. Yes. 

Mr. Hardt. And this bill would cut that lien off ? 

Mr. Brown. Yes. The theory of this bill is good ; it says all con- 
tract liens shall be subordinated to the lien of the mortgagee, and 
then Mr. Campbell puts in it an exception; he says, in effect, "ex- 
cept seamen's wages, salvage, and general average." The only rea- 
son he puts those exceptions in is because they might be construed 
as contract liens. If he did not put those exceptions in, you would 
have a mortgage which was paramount to all contract liens, and 
then somebody would get up and argue that general average and 
salvage are a contract lien, and therefore they are subordinate to the 
mortgage. Well, you do not propose to do that here ; they are mari- 
time liens, and they are always superior to the mortgage; but the 
theory of the bill is to make everything superior to the mortgage 
lien, which can^ be covered by insurance ; you can not cover a con- 
tract claim by insurance, and therefore you make those claims sub- 
ordinate to the mortffaife. 

Mr. Hardy. Those insurance claims are very much larger than 
other items, are they not? 

Mr. Brown. Well, the collision claims run up very large; but 
generally speaking, the cargo claims would be the highest. 
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Mr. Hardt. That is one of the claims that comes ahead of the 
mcHtgage in England, is it not? 

Mr. Browx. All maritime liens do in England. 

Mr. Hardy. And that is the biggest item? 

Mr. Brown. Yes; that is the biggest thing, except where you 
sink a big vessel; but, generally speaking, running all through, I 
should say the cargo clauns are generally in excess of the others. 

So that we propose to go further than they do in England; and 
that is a very serious thing that your committee will have to take 
into consideration as a practical matter. I have not the slightest 
doubt that some such instances will arise, where there will be no 
money to meet such claims on a mortgaged vessel, under this bill, 
and people will sa3% " These American ships are nothing but shells ; 
they have nothing back of them." 

Mr. Hardy. You think the diflFerence between this law and the 
English law would result in higher rates on cargo insurance being 
charged ? 

Mr. Brown. Yes. If I can, I will get the opinion of the represen- 
tatives of the American underwriters. You could not get the opinion 
of the English underwriters on the question, because they ^re not 
interested in our merchant marine being built up, and you would 
have to take their statements cum gnino salis; but I think the 
American underwriters will be interested sufficiently to give an 
opinion which would be of value. 

Mr. Hardy. You are going to suggest something with reference 
to that cargo proposition ? 

Mr. Brown. Yes: vou want me to carry that illustration out: 
You see, the American underwriter's lien would be taken away, by 
reason of the fact that the mortgage would close him out; and so 
he would charge a higher rate of insurance for goods in American 
bottoms. 

Mr. Hardy. I see. 

Mr. Alexander. Would he be provided for by a provision that 
claims to a certain amount should have priority over the mortgage 
lien? 

Mr. Brown. Do you mean if cargo liens should have a priority 
over the mortgage lien to a certain amount? 

Mr. Ausxander. Yes. 

Mr. Brown. The trouble is that T am only citing one case, and I 
can think of a dozen, whore this bill will make a change in existing 
conditions. And there is the further trouble that you will load up 
this bill so much that it will not be practical and workable if you 
mention too much, and try to cover too many cases. 

I think the short cut is best — ^to provide some means to give good 
security to the mortgagee and at the same time leave such credit 
as you can to go to the good faith of the ship in its operation. Now, 
I am going to try to work that out. I think those claims should have 
a much higher percentage; but what I have suggested seems to meet 
the approval of everyone I have discussed it with. 

I am sorry Mr. Campbell could not be here this afternoon. I have 
already submitted to him a copy of the letter that I sent out on this 
subject. 

Now, those cases I have referred to are some of the cases where 
this bill would hurt. 
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Another question might also arise, although I do not know how 
important it is, and that is, that repairs on the other side may be 
made; the mortgagor of the vessel may find it is a pretty close shave 
to get the ship fixed up with the mortgage on it, and he is liable 
to keep out of the shipyards here and to have his repairs made on 
the other side, in order to avoid any trouble of that kmd. That has 
been suggested to me by some of the repair men. I do not know 
how much there is in that. Of course, they are all going to have ships 
fixed up here, or where they do it the cheapest; and I doubt if that 
thing will amount to very much. Still, there it is. 

You can |jo on with all these illustrations, and you get back to 
the same thing, that you are sending out an American ship that 
has at least the ability to be loaded up with a mortgage that will 
leave nothing behind to pay her way, and it is essential to the life 
of the ship wiat something should be left to pay her debts so that 
she may have wings and feet to travel. 

Now, some of them say that amount reserved should be 25 per 
cent. They did not say that at first; but the very short discussion 
I had with Mr. Gifford, who is a verv able man, seemed to con- 
vince him of that. 

If an ordinary mortgage is made on a ship, in good faith, it is 
not going to be for over 50 per cent of her value; it may be 60 
or 70 per cent sometimes, but 50 per cent is what it usually amounts 
to, and all it should amount to if it is a fair and honest loan on 
a ship. 

And here is what you give the mortgagee in that case. He has 
got a mortgage for 50 per cent; and then he has got to pa)- that, 
75 per cent of the whole proceeds of the sale of that vessel, except 
seamen's wages, which are negligible, and stevedores' wages, which 
are negligible. You have general average and salvage, too; but 
those are covered by insurance, so that the mortgagee can ignore 
that. 

You have 75 per cent of the value of that vessel, which is good 
against the world; that is 25 per cent leeway. He should nave 
some leeway. 

In addition, he appoints his ow^n master — as he should do — 
so as to see that freights and all those necessary expenses are 
watched. 

And the mortgagee has 25 per cent leeway — ^to cover what? Just 
general deterioration of the market value of the ship; and, of 
coui'se, he ought to have some leeway, as he is paying out good' 
money. 

He is also protected by insurance. As I told you before, he has 
not got insurance to cover everything, and you will never devise 
insurance that will cover everythinjor, and the rate of interest that 
you now accord him in this bill will cover that contingency. 

And so I said to those people i-epresenting the banking interests, 
'* You have got first your 50 per cent, and then you have got 25 
per cent leeway, and your mortgage will not run more than a year, 
or, perhaps, two years — an ordinary mortgage will not run for more 
than two yeai's, except such great companies as the International 
Mercantile Marine — and you are completely protected by that 75 
per cent." 
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I said, *' You have got to jack that down, so that you will be 
giving yourselves good security, and at the same time you have 
got to leave something for the general public to have some claim 
on that ship if you are going to keep the sliip moving and keep the 
faith of the people in American ships." 

And so there is 25 per cent allotted to this credit of the ship. 
And you will see that that is not too much, because that has to 
respond not only to all contract claims here, but it also has to 
respond to maritime liens. They come in, too, and the contract 
claims are not protected by insurance, so that if there is a defi- 
ciency the maritime liens are not paid out of this 75 per cent of 
the mortgagee, but they come over into our 25 per cent, and we have 
to share with them, while the lender of the money always has 
complete protection to the full extent of the mortgage lien. 

I think you will fail in the purpose of this bill unless you give 25 
per cent protection to the contract claims. Even Mr. Campbell says 
he would allow something for them, but let it be by agreement in 
the mortgage. That is recognition of the fact that something nmst 
be given to the credit of the ^'essel, to inspire faith in American 
vessels. 

Mr. RowK. What do you mean by 25 per cent i Twenty-fi\ e pcM* 
cent of what? 

Mr. Brown. That has been very carefully thought out. There is 
no use to make it 25 per cent of some appraised value of the ship, 
because the machinery for appraising her would be so uncertain that 
you would destroy the value of that. You nuist have this thing 
certain, if people are going to put money in the ship, and I do not 
see any way to do it except to make it 75 per cent and 25 per cent of 
the value of the proceeds of the vessel after she is sold, less seamen's 
wages. 

Mr. CHiNDBiiOM. That would be the net proceeds, after all prefer- 
ential claims are taken care of, would it? 

Mr. Brown. No; that would be the gross proceeds, because the 
mortgagee will be protected against practically all maritime risks, 
other than those covered by insurance; I say practically; it will l)e 
P8 per cent. You see, if there is no foreclosure sale or no proceed- 
ings in admiralty, the question would never arise; the question would 
arise. only when the vessel was sold. That is the time you will have 
to fix the value of the vessel. 

And so I say you ought to take 25 per cent of the proceeds of sale 
and apply to all the obligations the ship may assume to all the world, 
and give the rest to the mortgage. It should be upon the whole pro- 
ceeds of sale, less these maritime liens. The mortgagee would not 
get 75 per cent out of the proceeds them55elves, because, of course, 
the maritime liens will come in that are now superior to the mort- 
gage lien; but the mortgagee will be protected against them by in- 
surance, so that he will, in fact, get 75 per cent, and the whole world 
will get 25 per cent. 

Mr. Hardy. The first thing you would do would be to take out the 
amount of the maritime liens? 

Mr. Brown. Yes; practically. 

Mr. Hardy. And then the remainder you would divide in the 
ratio of 75 and 25 ? 

1.S041B— 1 J>— PT 8 4 
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Mr. Brown. Well, of course, even under this bill you would take 
off seamen's wages — the register of the court would take off seanienV 
wages. Well, first would come salvage, as a matter of fact ; ihat is 
superior to seamen's wages, and the only claim that is superior. 
There is salvage, collision, liability, general a\"erage, bottomry, re- 
spondentia, and so on down the line. Those are about all the liens 
that could occur; they would be paid before anybody. But you 
see the mortgagee would get that back from the underwriters, if his 
claim was hurt by paying those claims. 

That is all I have to submit on that subject, Mr. Chairman. That 
is the whole thing, right in a nutshell. Some percentage vou will 
have to fix ; what it is, I do not know. But that is the best tfiought I 
can give you. 

The next question is, whether that should be in the bill itself or 
in the mortgage. Well, I have already told you all I can about 
that, except to say that you recognize the fact that some percent- 
age should be allowed here for the contract claims of the ship. Mr. 
Campbell says that the mortgage can be so drawn that you can 
inctir an indebtedness of $10,000 on the vessel which shall be 
superior to the lien of the mortgage. 

That is true at times, but it is not very often the case. The usual 
wny that it is put in is that the mortgage reads, as any time charter 
reads, that you shall not incur any debts but shall promptly^pay the 
debts of the ship; that you shall not allow any liens to arise on thin 
vessel, but shall keep her fi*ee from liens. 

And if the mortgagor violates that provision the mortgage be- 
comes due ; that is the penalty. 

But that does not help the man who supplies the vessel with ma- 
terials; if this bill goes through, the holder of the mortgage still 
has priority over that man ; that is, unless the mortgage specifically 
states that these supply claims shall be superior: and it does not 
often do that. 

Mr. Chindblom. On the Great Lakes, the mortgages provide that 
if the owner permits more than $10,000 of those charges to ac- 
cumulate, the holder of the mortgage might at once declare his 
mortgage indebtedness due and payable. 

Mr. Brown. So that you see that even there the mortgage is 
superior to these supply claims. The reason they put that in the 
mortgage is that now the claim of those supply men would be su- 
perior under the law; but as this bill is now drawn, it does not 
protect the supply man. 

You want to hamper commerce as little as you can ; the less it is 
hampered the bettor it will be for the shipping business. These 
mortgages will be drawn by the lawyer of the man who lends the 
money: and he naturally will favor the mortgagee; these people 
think he will favor them, and I guess they think so with a good 
deal of propriety. And they will adopt different language, and 
make the verbiage so uncertain that no man would be safe in extend- 
ing much credit to the vessel unless he looks at that particular 
mortgage. Well, that may be all right: but I guess in the case of 
the smaller supply man, he will not do it ; and I guess it is not right 
that he should do it. He would have to get a good lawyer to look 
into that mortgage before he sold the vessel a little bill of goods. 

There is no reason why that provision should not be put in the 
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bill, in carefully dravrn language, so that there will be no mistake 
about it. 

Mr. Chindbijom. The 25 per cent that you suggest would cover 
only the contract liens; that is, those for supplies and materials? 

Mr. Brown. No; it would cover more than that. 

Mr. Chindblom. How much more i 

Mr. Brown. It would cover everything. To use the exact lan- 
guage of the bill, you make tlie mortgage superior to the lien of 
" any person furnishing repairs, supplies, or other necessaries 
* * * and all other liens arising out of or created by any con- 
tract or possession, except for crews' and stevedores' wages and 
salvage." Now, that means materials, supplies, cargo claims, breach 
of contract, charter parties, and everything. So I say that 25 per 
cent should be allowed to that — not to the repair man alone. The 
dockyards are big companies, and they will know as much about 
that ship as anybody, and they will be able to do the job or not 
do it, as they think best. 

Mr. Chindblom. Will it cover any towage? 

Mr. Brown. Well, it will cover torts; they are maritime liens. 

Mr. Chindbu)m. I said towage? 

Mr. Brown. It would not apply to towage. They only have the 
personal credit of the owner — unless it amounts to salvage. But 
it would cover dock-yard repairs, and supplies, cargo claims, breaches 
of bills of lading, or breaches of charter parties. Breaches of char- 
ter parties are very important claims ; in fact, those are all important 
claims, and would have to share in that 25 per cent. 

There is another case that might be cited: I have seen instance 
after instance where men would charter their vessels for foreign 
service, and they would get so much bigger rates that they could 
afford to break our contract of charter and pays us the damage; 
there is always a limit in the charter party as to the extent of the 
damage ; they would pay us that limit, and charter the vessel to some- 
body else. 

And it is a very serious thing that, if we want to sell American 
goods to people in reliance upon charter parties, they can calmly 
ignore that charter party, and say, "We do not care: this vessel is 
moi*tgaged up to the teeth ; you can sell her out ; we will go ahead and 
make a new charter party, and by the time you can bring a law- 
suit and get a judgment against us you will not get much out of it." 

Mr. Ciiindblom. But how woul^ providing tor that kind of a 
claim facilitate the matter of shipping? That is not necessary for 
operating a ship. 

Mr. Brown. Well, in using a ship to go on the other side, or 
chartering a vessel to go on the other side, or furnishing supplies to 
her, we do it upon the credit of the vessel, to a large extent, do wo 
not, knowing that the vessel is there to respond to our claims. If 
there is not any vessel there to respond to our claims, because she is 
entirely covered by a mortgage, our security in dealing with that 
vessel does not amount to anything. 

Mr. Edmonds. Let ns take a concrete ilhistration of a ship worth 
$400,000. Now, vou would reserve for those kinds of indebtedness 
§100,000? 

Mr. Bbown. Yes. 
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Mr. Edmonds. And the owner could put on that ship a mortgage 
of $200,000 or $300,000 ? 

Mr. Brown. He could mortgage the ship for any amount he liked. 

Mr. Edmonds. Well, say he mortgaged her for $300,000; there 
would still be $100,000 reserve for everything the ship would be in- 
debted for — ^supplies, repairs, danuvges for breach of contract, and 
otlier things ? 

Mr. Brown. Yes. 

Mr. Edmonds. Some of that can be insured, and some can not? 

Mr. Brown. There are very few contract claims that can be in-* 
sured. 

Mr. Edmonds. Suppose the captain of that ship ran up an in- 
debtedness of $200,000 or $300,000? 

Mr. Brown. The man that loaned the money on that ship would 
be in bad shape. 

Mr. Edmonds. He would be in bad shape; do you mean the mort- 
gagee ? 

Mr. Brown. Yes; tlie mortgagee would be in bad shape. This 
indebtedness would be incurred on the other side? Do vou mean 
abroad ? 

Mr. Edmonds. Well, I su])i)ose there would be a difference where 
they liave a law giving those claims a lien. 

Mr. Brown. Oh, do you mean incur that indebtedness here? 

Mr. Edmonds. Well, supose it was incurred all over the world; 
and she came into her home port owing a couple of hundred thousand 
dollars; and suppose it was not covered by insurance at all. Now, 
what would happen? 

Mr. Brown. All of those bottomry bonds — ^bottomry bonds can 
only be issued here on account of a ship's necessity on account of dam- 
age — bottomry or respondent?^ bonds. 

Mr. I5dmonds. But suppose she came into her home port owing a 
couple of hundred thousand dollars for sti-aight conti^act claims? 

Mr. Brown. Well, if those were furnished in this country — or 
wherever they were furnished, because we would apply our own 
law — (mly one-fourth of the ship's value could be set aside to pay 
those claims, under my plan. 

Mr. Edmonds. In other words, the supply men would get onlv 
$100,000? 

Mr. Brown. They would get only $100,000. 

Mr. RowE. But if the ship was sold for enough to pay the mort- 
gage, any surplus above that would be applied to pay them, would 
it not? 

Mr. Brown. Certainly. Of course, there is a risk both ways; but 
the question is, how far can you go? 

Mr. Hardy. As I understand your proposition, the mortgjigee 
would have 75 per cent of the value of the vessel for security at all 
events? 

Mr. Brown. Yes, sir. 

Mr. Hardy. And unless the vessel had obligated itself for the full 
25 per cent reserved, he would have any balance of that in addi- 
tion ? 

Mr. Brown. Certainly. 
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Mr. Hakdy. And probably the vessel would come in with only 
a small debt, so that the mortgagee would have probably 80 or 
90 per cent of the value of the ve>>sel ? 

Mr. Brown. Yes. 

Mr. Hardy. But he could not have less than 75 per cent. 

Mr. Brown. Yes. Now, let me give you one other thought : One 
gentleman said here that that 75 per cent might not be enough, 
because some warranty in the insurance might be violated, so that 
the insurance would fail. 

That is true ; there is no doubt about it. But that shows that that 75 
per cent is sufficient; because that is the only case where the mort- 
gagee will be hurt. Suppose the ship runs into a collision and is 
lost, and for sonie reason or other her insurance is invalid. Well, 
the mortgagee will get stung. But he would be stung just as 
badly if he had the whole 100 per cent. 

Mr. Chindblom. Can you give us now, or put into the record later, 
a full list,* as nearly as possible^ of the items that would he inchidod 
in that 25 per cent? 

Mr. Brow^n. Yes, sir; I will do that. 
^Mr. Hardy. And I would like to have, while you are cm that fea- 
ture of the matter, a statement as to what is the average indebted- 
ness that a vessel comes back laden with : is it anything like 25 per 
cent? 

Mr. Brow^n. No, not 25 per cent. Do you mean dockyard repaid? 

Mr. Hardy. All the obligations that she comes back laden with; 
does it amount to 25 per cent ? 

Mr. Brown. It does, at times. Of course, an ordinary tramp 
freighter will not have that much ; but with a passenger ship, there 
is no telling. An ordinary freighter does not have that much. The 
average overhauling expense is 12^ per cent: that is rather high, 
but it will not be high for a Shipping Board vessel. 

Mr. RowE. Do you mean for the whole year? 

Mr. Brown. Yes; the ordinary- upkeep of the vessel, pulling her 
tail shaft out, etc.; I should say 25 per cent would be more than 
enough to cover all of that. 

Mr. Hardy. But that is the annual amount ; I asked only about 
the voyage. 

Mr. Brown. Yes. Well, I do not think anybody could tell what 
expense on a voyage would be. You see, with the ordinary tramp 
freighter it is very little; but, of course, with the big liner, taking 
observations and getting furnishings, etc., it is a very large amount. 
In the case of the Oceania^ it did run up into more than a quaiier of 
her value in a couple of months. 

Mr. Hardy. It seems to me that writing this 25 per cent provision 
into the law would be better than having it written in the mortgage, 
because then the whole world would have knowledge of it. 

Mr. Brown. That is what I think. I think the ordinary cargo 
man could not examine into the mortgage. 

Mr. Alexander. I think we understand your position in the 
matter. 

Mr. Brown. Yes. 

Mr. Burroughs. Just one question: I understand under your 
plan, the mortgagee would be limited to 75 per cent of the i)r()ceeds ? 

Mr. Brown. Yes, sir. 
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Mr. Burroughs. Have you considered what, if any, eflPect that 
would have on the insurance rate ? 

Mr. Brown. Well, I do not see that it would have any effect on 
the insurance rate, 

Mi\ Burroughs. Well, the imderwriter would be subrogated, 
would he not, in case he paid the loss? 

Mr. Brow^n. The underwriter would be subrogated to the claim 
against the ship for a cargo damage; but if the ship suffers a mari- 
time peril, like a storm at sea, of course the underwriter pays it, but 
he has no subrogation. He does have subrogation in case of a col- 
lision claim. But the existence or nonexistence of a mortgage on the 
vessel, so far as the claim' of the mortgagee is concerned, would have 
no effect whatever on his rights. 

Mr. Edmonds. It would not have any effect on a man who was 
taking out insurance for the l)enefit of the mortgagee? 

Mr. Brow^n. No. 

Mr. Edmonds. And it would not l)e subject to this 25 per cent 
ahead of him ? 

Mr. Brown. No. 

Mr. Edmonds. If I had a mortgage on your ship, I would insist 
on your giving insurance to cover the amount of the mortgage. 

Mr. Brown. Undoubtedly. 

Mr. Edmonds. Now, that insurance would only cover the 
mortgagee ^ 

Mr. Brown. Undoubtedly; you would get the full indemnity. 

Mr. Edmonds. If the ship was lost I would get the full indem- 
nity? 

Mr. Brown. Undoubtedly. 

Mr. Ciiindblom. I would like to ask you, in the event that you 
feel prepared at this moment to express an opinion upon it, wliat 
your opinion is with reference to the suggestion of Col. Brown this 
morning, that it would be possible for Congress to pass a law rec- 
ognizing a mortgage inider any conditions as a maritime lien? 

Mr. Brown. Well, gentlemen, my opinion would be an off-hand 
one, and I do not think it would be worth much. That is a subject 
that has been debated long and earnestly, and there have been a 
number of different opinions given about it. The Supreme court 

Mr. Alexander (interposing). Well, the last opinion of the court 
is the one that will count. 

Mr. Brown. Yes; Col. Fred Brown is a fair man, and an able 
man, and he is the best one to discuss that question. 

A mortgage is not a maritime contract; it is not a niaritime lien. 
It never was a maritime lien. 

Here is the trouble: Before the act of 1910, a lien for supplies 
furnished a domestic vcfisel in a home port was not a maritime lien. 
That nuide it a maritime lien. The Oceania case went up to the 
Supreme Court on certiorari ; but they approved the law. And yet, 
would you say that a dentist who did a job on a passenger's teeth, 
because he happened to be on board a vessel, would have a maritime 
lien? 

Mr. Alexander. No; but I think the reason Col. Brown gives is 
very suggestive; 

Mr. Brown. Under the commerce clause? 
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Mr, AuBXANOER. Now, the reason for making the repairs on a 
vessel a maritime lien is because the vessel can not go on without 
repairs. That is contributing something to the wings of the vessel. 
The vessel can not go without financial assistance otherwise, and 
Col. Brown puts a mortgage on the vessel in the same class. In 
other words, it is as essential for a vessel to have credit in the way 
of mortgage security as it is for her to have repairs, and provisions, 
and coal, and things like that. 

Mr. Bhown. I think he is right. I think you can do that. I think 
you can make a mortgage a maritime lien. You have asked my 
opinion. I am not going oack into the ancient admiralty laws. But 
under the commerce clause of the Constitution I do not see why 
Congi'ess could not pass a law regulating interstate and foreign 
commerce and provide that a mortgage should be a lien on a rail- 
road, or a ship, or a cargo. Any regulation of interstate commerce 
is perfectly competent For Congress to pass. There is no reason 
why you should not lend money on a ship, and why Congress should 
not regulate that. She is an instrumentality of foreign or domestic 
commerce, one or the other. 

And in order to foster commerce, which has been admitted to be 
within the power of Congress, you can provide that the man who 
puts money up on that ship shall have a lien, whether you call it 
a mortgage or call it sometning else. And you can enforce it, pro- 
vided you give the man notice. 

But that is a subject that I think Col. Brown is very nnich more 
competent to discuss than I am. 

Mr. Hardy. Is it your opinion that the admiralty jurisdiction of 
the United States court can not be changed by legislation? 

Mr. Brown. Well, Congress can not take away rights that have 
been given to anybody, under the Constitution. Now, this maritime 

I'urisaiction is given by the Constitution. And if I have, a maritime 
ien, and it is a proprietary right in the thing itself, you can not affect 
that by legislation. 

Mr. Hardy. Well, no; Congress could not change a right that 
already exists under the law; but as to future rights, what is there 
in the Constitution to prevent Congress from legislating ? 

Mr. Brown. Nothing. I think a lien can be given or taken away. 
That is what Congress gave this maritime jurisdiction for. I think 
Congress could abolish all liens. 

Mr. Hardf. Can vou recall the provisions of the Constitution as 
to admiralty courts? 

Mr. Brown. Yes. 

Mr. Hunter. I have it here, and will read it. It is article 3, sec- 
tion 2: 

Tbe jncllc'iHl power shnll extend to all cnHes, In luw jin^l iniiilty. m rising 
nnder this Constitution, the laws of the United States, and tr<*atie8 made, or 
which Bhall be made, under their authority; to all (rases affectlnj? ambassadors, 
uther public ministers and consuls: t(» all easels of admiralty and maritime 
Jurisdiction; to controversies to which the T'nlte<l States shall be a i>arty; to 
controversies ])etween two or more States; between a State and citizens of 
another State; between citizens of different States. 

And so forth. 

Mr. Alkxakder. In other words, they were looking at the power 
that was vested in the States before the formation of the Consti- 
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tutiou, when they came into the Union. Now, there is the express 
declaration that that power shall \yQ extended to these subjects. 

Mr. Brown. Yes. 

Mr. Alxander. The States very reluctantly gave to the General 
(fovemment that judicial power; and yet that is the power that 
binds the States togeher. 

Mr. Brown. In my opinion, Congress can esablish any lien or 
abolish any lien they like about it. And they have done that in 
one instance. 

Mr. Hardy. I just want to make this suggestion: The Constitu- 
tion provides that the judicial power shall extend to all cases of 
admiralty and maritime jurisdiction. But if that is all there is 
in the Constitution aflFecting the question, I do not see why the 
Congress of the United States, under the Constitution, might not 
clothe any court with power to administer admiralty law. 

Mr. Alexander. Any Federal court, you mean? 

Mr. Haiu)y. Anv Federal court. And it seems to me that Con- 
gress has just as much right to alter or amend the maritime laws 
or admiralty laws as they have any other laws. 

Mr. Brow'n. There is no doubt about that. 

Mr. Hardy (continuing). To provide what shall or shall not 
be a lien, and then to state how that lien may be enforced. I be- 
lieve the courts will hold any law we pass on the subject valid. 

Mr. Brown. That is what I think. 

Mr. Burroughs. But you probably could not add the jurisdiction 
as it was Imown at the time the Constitution was adopted. 

Mr. Hardy. No; it just gives jurisdiction of all admiralty and 
maritime matters; and there is not any jurisdiction that is a fixity 
and has gotten into a cast-iron condition. If that was the case, 
admiralty law would have stood still since the foundation of this 
Government. But it is like every other jurisdiction — subject to the 
exigencies of our situation. 

Mr. RowE. But the present bill, if there should be anything defect- 
ive in regard to the matter of foi'eclosure, does not take away the 
mortgage ? 

Mr. Brown. Oh, no. 

Mr. RowE. The mortgage remains a lien; you have not destroyed 
the mortgage at all: and m order to get that ship away from there 
you have got to pay the debt. We may have made a mistake as to 
the remedy for foieclosing it; but we have not destroyed the lien 
at all? 

Mr. Brown. That is correct. 

Mr. CiiiNDBLOM. But we might have provided a method by which 
the holder of a mortgage is induced to seek his remedy, and he may 
spend so much time in getting his remedy that the statute of limita- 
tions may run against his claim. 

Mr. Brown. Well, I do not see that that should discourage you. 
We will try to do the best we can. It is very seldom that they ever 
foreclose upon a mortgage debt upon a ship if there are any liens 
outstanding; the easy, quick way is to sell the ship in adniiralty; 
the mortgage is then recognized in the priority which is given it^ 
or which you will give it m this bill. I should not think this bill 
ouglit to be stopped in its passage — it being a constructive bill, seek- 
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ing to accomplish good all around — ^by a fear of the Supreme Couil 
saying that uiat provision is bad. 

Mr. KowE. Well, you would certainly have a remedy, as the bill 
was originally drawn, I think; that is, leaving the States to have 
the same jurisdiction. 

Mr. Brown. Yes. 

Mr. Chindblom. It does that now, even in its amended form, does 
it not? It does not grant exclusive jurisdiction? 

Mr. Brown. No; it leaves the State courts open. 

Mr. RowE. Then, if you have a good mortgage, you can try out 
the law as it is? 

Mr. Brown. Yes, vou can try both, and then do the fighting after- 
wards. If some fellow will take the question up to the Supreme 
Court and try the jurisdiction, it will be all right; if it is bad, then 
he still has a remedy. 

Mr. Hardy. Well, why not give the jurisdiction to the admiralty 
courts, and if that is held invalid, then leave it to the general juris- 
diction ? 

Mr. Brown. Yes, that can be done. 

Mr. Hardy. In other words, make it so that it is safe to catch 
them one way or the other? 

Mr. Brown. Yes. In other words, when you come to draft this 
bill, I am primarily interested in reserving something from the moil- 
gage for the'credit of the ship ; but when you come to work this bill 
out, I think it would be far better if a foreclosure should be insti- 
tuted in a State court. The whole matter could be tried in the ad- 
miralty courts. And we have had this case, in Moran v, Sturgis, 
where a court of chancery in New Jersey seized a vessel, by mesn» 
process, and they held her there; and they are pretty quick in dis- 
posing of criminal cases, but are slow in chancery cases in that 
State. And the court held that they can not dispossess out mari- 
time liens, and that they give title against all the world ; the moment 
a man buys the ship under the court proceedings we can take it away 
from him; but we can not go in there and take it away from the 
<x)urt. The first court to acquire jurisdiction retains it. 

So that vessel might stand there rotting, while our maritime 
liens are going out of the window. That was a thing that I never 
did think was right; the Supreme (^ourt determined that we had a 
right to a remedy irrespective of the State court proceeding or any- 
thing. And I still think we have a remedy and that we ought to go 
there and take the ship away from the court of chancery of New 
Jersey. 

Now, I think it will be necessary in this bill to give this remedy to 
a man who is lending money upon mortgage. Take this case : He may 
be a first mortgagee or a second mortgagee. A State court gets pos- 
session of the rest, and he is held up. The proceedings in admiralty, 
everybody will admit, are quick, and everybody has a right to do 
what he likes. And the bill ought to provide that if any proceed- 
ing is instituted in admiralty, where full rights are given to each, it 
will supersede any proceeding for foreclosure of a mortgage in a 
State court 

Mr. Chindblom (interposing). As I recall, one of the maxims of 
equity is that " wherever there is a right there is a remedy." 

Mr. Brown. Yes; ubi jus ibi remedium. 
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Mr. RowB. But it is very hard to find the remedy sometimes. 

Mr. Hardy. Did I understand you to say that when a State court 
takes possession of a vessel the maritime courts can not get possession 
on claims which are recognized to be superior? 

Mr. Brown. That is the law to-day.- 

Mr. EowE. Is that the law or is it the custom of the courts that they 
will not interfere with each other? 

Mr. Alexander. Well, it is a rule of law that the court that first 
gets jurisdiction retains it. 

Mr. Brown. Now, they mi^ht get jurisdiction, and they said they 
would recognize the various daims, but they might not do it the way 
the Federal courts do; they might bar our claims, and they mip:ht 
not gi^ e us priority, and so we would be left with admiralty claims 
that were not worth anything. 

Now, I think that is one of the minor provisions of the bill that 
could be taken care of. 

Mr. Hardy. You could have gone in the State court, pix)vided j'ou 
had been satisfied of the righteousness of the court's tenancy, and 
asserted your right in the State court, could you not? 

Mr. Brown. Yes ; we could have become parties to that suit, and I 
do not think that there is any question but that that court w^ould have 
recognized the maritime liens among themselves; but when it came to 
recognizing the priority of the mortgage in New Jersey, we were kept 
guessing; they might have said, " We will not recognize the priority 
of your mortgage lien " 

Mr. Hardy (interposing). Could you not have appealed then to 
the Supreme Court of the United States? 

* Mr. Brown. Yes; we could have appealed to the Supreme Court, 
and I think the Supreme Court would have said, " Yes; if you are 
going to take jurisdiction, vou must recognize these liens; and the 
Constitution and laws of Congress are the paramount law of the 
land, and, notwithstanding any State legislation to the contrary, you 
have got to give priority to that lien that the Federal law gives." 

Mr. Hardy. It seems to me that vou were not without a remedy, 
and therefore you were not deprived of anything, if vou had the right 
to go into the ^tate court and present your claim, and if it was decided 
adversely, you could take the ciuse to the Federal court. 

Mr. Brown. Yes. 

Mr. Hardy. And if it was decided adversely there, you could take 
it to the Supreme Court of the United States? 

Mr. Brown. Yes. 

Mr. Hardy. Which would have given you all you were entitled to, 
by taking possession of the ship through the maritime courts and 
taking it out of the State court's possession; and is not that the 
theory upon which you are allowed to go into the State court? 

Mr. Brown. I think that is the remedy. 

Mr. Hardy. So you would have had a remedy if you had cared to 
use it? 

Mr. Brown. I would have had a i-emedy ; I think that is the way 
it would have turned out. The only thing is there would have been 
greater delay. 

Mr. Hardy. Well, that is the fortune of law; if you do not get 
possession first, you must work your way around to it somewhere, 
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and finally if you work into the Supreme Court of the United States 
you have got to be satisfied. 

Mr. Brown. Yes, we would be satisfied; but do you not think it 
would be to the interest of the mortgagee to have these proceedings in 
the Federal court, where they are siuimiary and speedy? 

Mr. Hardy. That is correct; and I think that is why Mr. Campbell 
drew the bill so as to give the Federal court authority to foreclose 
these liens. I come from a State where we do not have any separate 
equity and common law jurisdiction; I would like to see them all in 
one — ^to have a common court for justice. I do not believe in these di- 
vided jurisdictions, where they tangle a lawyer up and make a good 
one worse off than a poor one. 

Mr. CniNDBiiOM. Well, I come from a coinmon-hiw State, where 
we have separate courts of law and courts of chancery ; and I think 
that is a better method; it all depends upon what you are familiar 
with. 

Mr. Alexander. It does not change your remedy. 

Mr. Chairman, if Mr. Brown has nothing further to submit, I 
suggest that we hear the next witness. 

STATEMENT OF HE. MALCOLM B. WEBSTEB, ATTOENEY AT LAW, 
CAMDEN, N. J., EEFEESENTINO THE NEW TOES SHIPBUILDINa 
COEPOEATION. 

Mr. CiiiNDBLOM. I think you have appeared before on this matter^ 
have you not? 

Mr. Webster. Yes. 

Mr. Chairman and gentlemen of the committee, the French have a 
proverb, I believe, that " He who excuses himself accuses himself." 
Knowing fall well the significanceof that, I still, out of defeieuce 
rather than from a desire to cover myself by a premature apology, 
would say that I am not an admiralty lawyer, but a common, garden 
variety of general practitioner. Nor am I a special pleader; the 
reason for my being here arising rather out of the thought that the 
earnestness with which an interest is espoused can only be judged by 
the ardor of its advocacy, probably; and I wish to put myself on 
record for the New York Shipbuilding Corporation, which I repre- 
sent, as being unqualifiedly and absolutely in favor of this bill, sub- 
stantially in the form in which it has been presented, and without 
reservations and exceptions which have been attempted to be read 
into it — outside, of course, of the purely technical and formal matters. 

I agree with Col. Brown, as I think you all will, gentlemen ; and, 
as I say, I defer to you because you are lawyers, and admiralty law- 
yers, and for years have been listening to expert testimony upon this 
subject. But I think you will agree with me in indorsing Col. 
Brown's suggestion that the ablest admiralty lawyers, in addition 
to those who have already so ably and so eloquently spoken, he has 
consulted and carefully counseled with, in an effort to make a tech- 
nically perfect bill. 

Mr. CiiiNDBLOM. Let me suggest that there are two gentlemen 
named Brown who have appeared before this committee. 

Mr. Webster. Col. Fred Brown. The point upon which I chiefly 
wished to be heard was in reply to Mr. Brown, of New York — ^I do 
not know how to differentiate them. 
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Mr. Crowell. Mr. Pierre M. Brown. 

Mr. AVebster. Mr. Pierre il. Bn)wn — speaking of 25 i>er cent res- 
ervation for the repair men. I will not reply to all the arguments 
that have been made, because the committee recalls them, and prob- 
ably is as able as I am to analyze and dissect them. But Mr. Brown^s 
notion as to a 25 per cent reservation reminds me of the old ques- 
tion, "AVhen is something not something?'' When is a first mortgage 
not a first mortgage ? When it is only a 75 per cent jnortgage. 

Mr. RowE. AAlien there is 25 per cent ahead of it? 

Mr. AVebster. Yes ; when there is 25 per cent ahead of it. 

When during the meetings of the committee I have been privileged 
to sit here and gaze upon the strong, rugged, and purposeful features 
nt Mr. P. M. Brown — those fejitures upon which his rugged per- 
sonality is carved as in granite — I can see nothing of conciliation and 
promise; I can see only the strength. But I can see back of that a 
most wonderful adroitness. I can see a skill that must have been 
possessed by T^lysses — and I can also hear the siren's song to tliat 
gentleman, against which he had to protect himself, as you will re- 
member, b}" having himself lashed to the mast. 

And my thought is that Mr. Brown's purpose in introducing this 
reservati(m of 25 per cent was for the purpose of so emasculating 
this bill that it would stand before you gentlemen as one of those 
things without virility — a mere sterile, hybrid animal, absolutely 
useless for the purpose for which it was designed, or for which it 
might appear from external appearances to have been designed, but 
from which the procreative power, or whatever might be the proper 
figure, had been nullified and sterilized — a creature without pnde 
oi ancestry or hope of posterity. 

And I am absolutely serious in saying and absolutely convinced in 
my mind — ^not from principles of law ; not necessarily from teclinical 
principles of econonucs, but from common sense and business judg- 
ment — that a mortgage of 75 per cent would be just as valuable as 
a mortgage of 5 or 10 per cent, so far as the investing public goes. 

I have not as yet fortified myself with opinions from any financiers, 
other than the two to whom Mr. Brown himself has spoken — ^the 
representatives of the Guaranty Trust Co. of New York and the 
National City Bank. I spoke to the ofiicei's in the legal departments 
of those institutions, and asked them how they would advise those 
institutions in sudi a case. That is, I went to the firm which advises 
those two financial institutions in New York and asked them how they 
would advise those institutions upon a security backed by a mort- 
goge which was only 75 per cent valid. They replied that they Avould 
advise against it. 

I took occasion yesterday to call upon that most able advocate 
and most formidable antagonist or opponent, Mr. Frank Dawson, 
who appeared before this comjnittee last week; and I asked him if 
he would agree with me that a 25 per cent reservation in this bill 
would absolutely nullify it. 

He gave me permission to quote liim as saying that a 25 per cent 
reservation would be just as fatal as a 75 per cent reservation, so 
far as tlie investing public is concerned. 

In other words, 1 do not imderstand — or {wrhaps I do under- 
stand — why the repair people want to retain the paramouncy of 
their lien; but they have spoken of the wings and the feet of thLs 
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ship of state in a way that reminds one of the seanoe« of the materi- 
alistic spiritualists, where the materializations consisted only of 
wings and feet and hands and were devoid of any other corporeal 
entity. 

Now, it would seem to me that a sine qua non of wings and feet 
would be a coordination of the body with which to function them. 
They would have no function, anci they would have no purpose, 
without anv body to attach them to. 

And so I believe that the effect of this 25 per cent reservation 
would be to leave a ship a mere thing of hands and feet and wings, 
without any tangible, physical, corporeal entity. It would be 
purely a thing of imagination — a chimera ; a thing which would not 
play any part in the life of the American merchant marine, which 
we hope is now in the throes of a successful parturition — or, to 
change the figure, is in the throes of awakening from a somnam- 
bulism, or a sleep, of half a century. 

Mr. -Alexander. Your notion is that the owner of the ship is as 
much interested in a ship having wings as the repair man? 

Mr. Webster. Yes, sir. 

Mr. Alexander. And if he is going to mortgage the ship he can 
afford, as between himself and the mortgagee, to expend so much on 
giving tho ship ci'edit foi* operation without having recourse to the 
law? 

Mr. Webster. Yes, sir; and I feel that the usages of commerce 
would not only dictate that, but I believe that a careful analysis of 
present and past conditions would show that those have been the 
conditions which have prevailed: and that this talk of sending 
forth a naked hull — usually to foreign climates, where a naked 
hull is just as acceptable as one fully accoutered and garbed and 
habilitated — is just a smoke screen designed to throttle this bill 
a-borning. 

.\s I said before, I do not believe Mr. Brown, in his mellifluons 
voice and honeyed tones, and apparent spirit of conciliatiim, had 
at all the purpose of so amending this hill that the shipowner and 
the rei)airman and the mortgagee would lie down together in peace 
and harmony at all: but T feel that it was a wonderfully clever 
piece of acting 

Mr. Hardy (interposing). Right there, about lying down to- 
gether, if the liens of the repair and material men were made of 
equal supremacy and they had a right to '25 per cent, and the mort- 
gagee had a right to 75 per cent, would they not lie down together 
under those circumstances? 

Mr. Webster. They would lie down together in a ^lee]) from 
which there is no awakening. 

Mr. Hardy. AVell, it seeni^ to me that you are |)resenting the idea 
that t1)e 25 per cent would come first? 

Mr. Webster. I am speaking from the standpoint of the investing 
public and the banker who would look on that '25 per cent as a 
fatal obstacle. 

Mr. Hardy. Well, as T understood tlie proposition, it was to make 
them all equally valid, so that 25 per cent of the liquidation would 
go not only to the repair man but that all other maritime liens, 
which are now subordinated, would come in for a share, and in that 
way they would lie down together. 
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Mr. Alexander. No. 

Mr. EowTi. No; not unless I am very much mistaken. I thmk 
the 25 per cent was intended to be a preference. 
Mr. Hardt. Is tliat right, Mr. Brown? 

Mr. Brown. Yes; a preference, because the luortga^e ^ts 76 per 
cent, and that is paid him first. But he gets his insurance. If he 
did not take out insurance, of course, our claims would be ahead of 
him for 25 per cent ; but that would be his own fault. 

Mr. Webster. My thought is that in offering these securities to the 
public, it seemed to be the idea that a general American merchant 
marine sentiment could l)e created through the division of a ship 
into an infinite number of pjiits or shares ; through the issue of such 
bonds, secured by mortgage, such a sentiment could be fostered and 
developed by making that which secured the bonds or the shares an 
absohitely paramount lien, except as to things like salvage and 
wages. 

Mr. Hardy. Now, if we saw proper to do so, what would be the 
objection or difficulty in the way of holding 25 per cent of the ship 
as security, not only for the repair man, but the cargo claims and 
the other things that become liabilities, on a parity with the 75 per 
cent security for the mortgage ? In other words, li a mortgage was 
foreclosed and there were claims against the vessel that would 
have constituted liens, martial the whole thing and divide it in the 
^ ratio of 25 to 75? 

Mr. EowE. If you did so you would kill those bonds as first mort- 
gage bonds. 

Mr. Hardy. They would be first mortgage bonds on 75 per cent 
of the vessel. 

Mr. Ctiindblom. Then, as the gentleman said, they would be only 
75 per cent of a first mortgage. 

Mr. Hardy. No ; it would not be only 75 per cent of a first mort- 
gage, but they would be a first mortgage on 75 per cent; that is all 
there is to it. The party might give a first mortgage on 75 per 
cent and a first mortgage on 25 per cent, and the two would stand — 
they would lie down together, as the gentleman expressed it. I do 
not see why that could not be done. 

Mr. Alexander. After giving the mortgage for 25 per cent, he 
would be only an equitable owner of 75 per cent. 

Mr. Webster. And I do not think vou would advance money to 
the 75 per cent equitable owner. I doubt if a building and loan asso- 
ciation in the whole United States would, or could, under the laws 
which created it, lend on a 75 per cent eauitable ownership. My 
thought was that the bill, in practice, mignt be defeated by what 
seemed a very plausible, but at the same time specious, technical pro- 
vision. 

Mr. Hardy. Is it your objection that this 25 per cent would be 
really a first mortgage? 
Mr. Webster. Yes. 

Mr. Alexander. Yes; it would be ecjuivalent to lending money on 
a piece of real estate; would you lend it subject to a 25 per cent lien 
on the value of the land ? 

Mr. Hardy. My purpose was to have it similar to having two dif- 
ferent owners, one of 25 and one of 75 per cent, where each would 
mortgage his own interest. 
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The Chairman. Well, I suppose you had not thought to place 
yourself in the position of the lending man — ^to consider his point of 
view. 

Mr. Hardy. Well, I understand the meaning of the gentleman's! 
proposition now; but I frankly did not understand Mr. Brown to 
take the position that I now see he does. 

Mr. Webster. I might mention a few other thoughts which have 
occurred to me as I sat here. One was the apparent assumption of 
a monopoly of virtue in the repair man. It seemed to be the im- 
]>rossion that was endeavored to be given by the repair and ship 
chandler people that the owners of vessels were like raging hyenas 
going about seeking whom they might devour, and that the repair 
man was simply a benevolent and eleemosynary institution which, 
nevertliele^ss. had a right to exact its security and pledge; and it 
seeni.s Hb though the mainspring of human action, self-interest, could 
be seen as the dens ex machina which operated the mechanism of 
the whole propoganda of the ship repair people. I think that 
surely there must be some modicum of credit and good faith and fair 
dealing among the ship owners and masters and mortgagees. I 
could not concede, and 1 do not think you gentlemen will believe, 
that the entire catalogue of the virtues is comprised in the per- 
sonality and the personnel of the ship repair people. 

And I feel that, since the substantial majority of the shipbuilding 
interests of the country favor this bill, those who actually furnish 
the hulls which are to be repaired, and those who have the greatest 
stake in the American merchant marine, are the ones who probably 
have given the matter the most considered action, and the ones who 
should be primarily protected. 

Reverting again for a moment to the question of the 75 per cent 
mortgage, it seems to me that our late unpleasantness with Germany 
further developed the fact of the unpopularity of the hyphen, and 
that this might be called a hyphenated mortgage — ^it is a 75-25, and 
not a 50-50 per cent, hyphenated mortgage ; and it might really be 
along the line of patriotic action not to encourage any further hy- 
phenation, either in security or in citizenship. 

I also wanted to put ourselves on record as saying that we did not 
feel this measure to be primarily a Shipping Boaixl mcasui'e; that 
while our relations with the Shij)piiig Board have been cordial — sub- 
ject to the ordinary vicissitudes of friendship — we still are espousing 
this measure so warmly, not because we love the Shipping Board less, 
but because we love the American merchant marine more, and in the 
expectation of a happy future for it, we hope to see a gret^t hill pass 
this committee — one that is pure and unadulterated: not even, sis 
that nationally-advertised soap proclaims itself, 99J per cent pure, 
but 100 per cent pure — so far as the security of the first mortpige 
lien goes. 

I thank you for your indulgence. 

Mr. Hardy. I would like to ask you if you have any reply to the 
proposition that a ship, having nothing which could be ple(1*rel nnd 
not have a security equal to that of the mortgage, would find \t^ in- 
surance rates higher and thus would be handicapped in competition 
for fi'eight with vessels that were differently situated? This 25 per 
cent was to cover not only repairs, salvage, and other maritime liens, 
but particularly contract claims arising out of cargo losses and dam- 
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ages ; would the marine insurance on those ships under such a mort- 
gage be higher, do you think? 

Mr. Webster. 1 would feel. Judge Hardy, that as a practical 
proposition, it would work out that the money lent upon mortgages 
upon ships would be so conservatively advanced as to leave a suffi- 
cient equity to jnake it reasonably safe to the marine insurer; that 
l)erhaps not more than 60 per cent of the actual value would be ad- 
^'anced. Of course, I cun only speak, as the others have spoken, in 
the future tense of the subjimctive mood as to what might or could 
be. But I feel that the general working out of industrial and eco- 
nomic laws (which are better undei'stood to-day, doubtless, than ever 
- before in the history of the world, and more synthesized) will, in a 
short time enable those things to fall into a natural state of equi- 
librium. 

Mr. Hardy. As 1 understood Mr. Campbell, who was just cou- 
chiding his remarks when I came in, he was in favor of the mortga- 
gee realizing a certain fixed sum of money for the benefit of the 
credit of the vessel. What is the ditfei-ence between doing that 
in the mortgage and doing it in a statute? 

Mr. Webster. I should think the difference, as a practical prop- 
osition, would be that the one would be practically under coercion^ 
and that the other would give that degree of latitude, or that degree 
of flexibility, which is necessary to the successful conduct of busi- 
ness, and without intimidation or (Jovernment ownership in any 
way. I have felt that one of the criticisms which is very justly 
directed against governmental ownership is the lack of flexibility 
and the inability to mqve quickly. 

Mr. Hardy. Well, will you pause while I make a sugge>stion? 

Mr. AVebster. Yes, sir. 

Mr. Hardy. Why would it not be permissible to write into the 
law an expenditure of 25 per cent, but provide that that might be 
changed by voluntarv agreement under the terms of the mortgage? 

Mr. Alexander, 'fhen you would have to go back to the terms, 
of the mortgage in every instance to find out what the ci'edit was. 

Mr. Hardy. Xo more than you would be if it was to be alwavs 
according to the terms of the mortgage. But this suggestion would 
still leave to the mortgagor and the mortgagee the jDower to fix their 
own terms; in other words, it would fix the amount, in the absence 
of agreement, at 25 per cent, but would still give to the mortgagor 
and the mortgagee the right to arrange the terms to suit themselves. 

Mr. Alexander. I do not think that would work out in practice. 

Mr. Edmonds. I should think that would raise a question right 
away, in regard to the men who were investigating a mortgage as 
filed with the captain of the ship. If he saw in tliat mortgage 
that there was a certain reservation made to pay the bills of the 
ship on tlie face of the mortgage, he would then recognize the fact 
that there was that much money at the disposal of the owner to 
pay the bills of the ship 

Mr. Hardy. Well, what would he do under Mr. CampbelPs sug- 
gestion ? 

Mr. Khmonds. I think the meaning of Mr. Campbell's suggestion 
was tins, that the credit of some men is so high in the shipping trade 
ihnt there would be no question as to the credit of the snip; if they 
desired to borrow monev and there was no basic reservation in the 
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mortgage, they cbuld do so. Other men could, up to any amount 
that they desired, make that reservation ; then it would be up to the 
financial people to take the mortgage or not. If I were going to 
start a line of four or five ships, I would go to some financial institu- 
tion. I would say, " I Wotild like to make a reservation of, say, 10 
per cent in the mortgage, for running expenses, and hdve the reserva- 
tion put in the mortgage." No\V, the financial institution would or 
would not take the mortgage, just as they thought proper. 

Mr. Hardy. Well, could you not say to the financier, " I widi, in- 
stead of the statutory regulation, to put in this reservation of so 
much " ? 

Mr. Edmonds. Yes ; but that could be put in the mortgage, and ia 
in the mortgage to-day. 

Mr. Hardy. But what you have suggested is still in conformity 
with my suggestion, except that you would say nothing about the 
statutory regulation. 

Mr. En^ioKDS. But vou would want to have it 25 per cent, even if 
they did not want to do that. 

Mr. Hardy. Because that would leave it to the parties, anyhow, 

Mr. Hunter. Is not the object of the 25 per cent provision to pro- 
tect the furnisher of supplies, rather than to protect the mortgagee? 

Mr. Hardy. It is to protect the man who ships goods; it is to 
protect the insurance rate; it is to protect the supply man and the 
salvage man and all of those other things, as I understand it, that 
are covered by the 25 per cent. 

Mr. Chindblom. Pardon me. You mentioned the salvage man. 
The 25 per cent does not include the salvage man, for he has a 
priority already. 

Mr. Hardy. He has a priority already? 

Mr. Chindblom. Both the general average and the salvage have a 
priority, anyhow. 

Mr. Webster. As to the question of insurance, I would concede 
that competition would quickly take care of that proposition. 

Mr. Hardy. But insurance has different rates for different risks, 
notwithstanding competition, does it not? If our merchants went 
out paying higher insurance rates than other merchants, they would 
be under a handicap, would they not? 

Mr. Edmonds. Let me answer that question, because we have just 
been investigating it in a subcommittee of which I was a member. 
Marine insurance is not like fire insurance. There is no established 
rate. Bates are made in competition or not, just in accordance with 
whether the men feel friendly with each other or not. At the present 
time Eng;lish companies are reducing rates in order to eaten on to 
the American market. They are trying to kill a number of American 
conipanies that have gone into the insurance business. 

Mr. Hardy. In other words, they have the combination complete. 

Mr. Edmonds. Now, competition itself will take care of marine 
insurance, because marine insurance is written in every country in 
the world. Marine insurance written in this country is taken out 
in China and Japan. 

Mr. Hardy. Well, have you still got faith in the old law of com- 
petition ? 
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Mr. Edmonds. I will say that I was surprised to find that while 
in fire insurance there is supervision and an established rate in 
marine insurance it is in the hands of a few men, who carry it on 
without any supervision whatever. 

Mr. Hardy. Freight rates were under competition a few years 
ago, but they have ceased to be ; and I think you will find that marine 
insurance will soon be in the same boat. 

The Chairman. Were you through, Mr. Webster? 

Mr. Webster. Yes, sir. 

The Chairman. Then we will hear the next witness. 

STATEMENT OF MB. HENBY C. HTTNTEB, EEPBESEBTINO NEW 
YOBE AND NEW JEBSEY DBY DOCK ASSOCIATION— Besamed. 

Mr. Hunter. Mr. Chairman and gentlemen, as I stated at the last 
hearing, I represent the New York and New Jersey Dry Dock Asso- 
<ciation, which is composed of substantially all the repair men and 
dry docks in the port of New York. 

They are naturally opposed to the bill. But the developments 
here have demonstrated that undoubtedly there will be a bill of this 
character passed ; and they are sincerely in favor of the reservation 
proposed by Mr. Brown. He has proposed that so well that it v^ould 
just supplement what he sai3 if I attempted to say anything more. 

They feel that this bill is so revolutionary that there should be that 
modification — that it should go quarter way, if not half way, toward 
the protection of the yards. 

Mr. Edmonds. May I ask you a question? The dry-dock business 
is pretty profitable, is it not? 

Mr. Hunter. It has been; yes. 

Mr. Edmonds. It is and has been for years. These companies 
make a gi-eat deal of money, and yet they do not take any risk at all, 
do they? 

Mr. Hunter. They have this preference lien and always have 
had it. 

Mr. Edmonds. That is it. I say they do not take a particle of risk, 
except where they might make a mistake in judgment, and under the 
law they are protected so that they can always get paid, and when 
you talk to them about the rule in ordinary commercial matters they 
fly up in the air and say they should have this special protection. 

Mr. Hunter. Am I correct in saying that they consider a ship 
peculiar to itself, entirely different from the ordinary land trans- 
action, from the very nature of the ship itself and its business, and 
the whole theory of the lien law is that the last man who works on 
the ship has a preference lien for the reason that he contributes to 
keeping the ship in operation and to making the liens that are ahead 
of his, or have been put on there before his lien, worth something? 

Mr. Edmonds. Well, from the prices you charged during the war 
to the Shipping Board for the repairs of ships I imagined that you 
had charged enough to cover all possible losses. 

Mr. Hunter. Well, they were all under specific contracts with the 
Navy Department and the Shipping Board and Fleet Corporation, 

Mr. Edmonds. Yes, that is true. 

Mr. Hunter. And the rates were fixed. 
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Mr. Edmonds. That is true; but I did not know anything about it 
at the time or I would have got it changed. The rates that they 
charged the Government were exorbitant. 

STATEMENT OF HS. WILBXFE E. EVANS, TEL. 

Mr. Evans. Mr. Brown has said practically what I would have 
said if I had a chance first. I shsQl not attempt to repeat what 
he has said, but there is just one or two things I think ought to 
be answered. For example, it has been said that there is a very 
small percentage of cases where it is necessary to enforce the lien. 
The reason is obvious, and that is^ because security is good at the 
present time. Otherwise, if security is not good, we would more 
often have to go into court to have tnat enforced. 

One thing which has not been referred to, which I think ought 
to be, and uiat is: Here is a bill in which or on which there is a 
direct conflict between the shipbuilders and ship repairers. For 
example, a ship concern builds a ship, and they put a mortgage on 
that ship. They have the advantage. They say you bring your 
ship back to us to be repaired and we won t be bothered by any 
bonds or anything of that kind. So it is a decided advantage to 
them to bring back their mortgaged ship into their departments. 

The important thing, as I said the other day, was necessity for 
extreme repairs. The repairs must be made at once. If the ques- 
tion of equity must be gone into, or value of the work, and bond, 
it may well take an additional day which may result in a loss oi 
from perhaps one thousand to several thousancfe for that particular 
day, and the keynote of the whole situation is that the repairers' 
word is a matter of operation, and it ought to be regarded as such 
and nothing ought to be done to delay the efficient operation of the 
ship. I do not believe that the law as is decided in cases should 
perhaps stand. I believe in giving a good opportunity for investors 
to come in and invest in ships. At the same time, in order to pro- 
tect the owner and the repairer they should be given every advan- 
tage in repairing a ship. And I believe the estimate of 25 per 
cent is not only fair to the repairer but to the owner. 

There is another thing. The effect on Hhe industry. It is not 
altogether the men that are interested. There are thousands and 
thousands of men in the great industries and they should be pro- 
tected, too, because the chief expense in repairing ships is in paying 
for labor rather than material. And the great bulk g^es as wages, 
and if that industry is affected it will naturally affect thousands 
and thousands of men so employed. 

STATEMENT OF MB. K. SITMNEB HYBICK, HEMBEB OF THE BOS- 
TON (MASS.) BAB. 

Mr. Myrick. Mr. Chairman and gentlemen I came more as a 
listener than as a participant in your proceedings here, and it was not 
in my mind to address you on the subject under consideration until I 
hear^ this morning what Mr. Campbell and Judge Payne had to say 
about the system that exists for the perfection of this measure. 

Mr. CniNDBLOM. May I ask if the gentleman represents any par- 
ticular interest! 
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Mr. Myrick. I- represent myself. I am connected with the Cham- 
ber of Commerce of the United States and have given this and gen- 
eral subjects considerable study for the last few months. I will say 
last year a committee was appointed on shipping by the chamber of 
commerce. That committee wks made up of several experts, a ship- 
ping mtfn, two farmers, two manufacturers, and two lawyers, in- 
cluding myself. Mr. Burling, formerly counsel of the Shipping 
Board, is chairman of the committee. We have spent a good many 
weeks — in fact, months — ^in studying these various questions p^- 
taining to the shipping situation, and we have reached certain con- 
clusions. The first one was that the Govemm«it should get out of 
the business of building, owning, and operating ships at the earliest 
practical moment consistent with national interests. But having 
reached that, the next one to consider was how the ships should be 
sold; and that led to the preliminary inquiry as to the number of 
ships that were to be sold, now the money could be found to absorb 
them, and how thev could be operated after they had been bought 

Well, now, it has been said that there are practical^ 2,000 
ships of the Shipping Board to be sold ; and in determining the pre- 
cise number of ships that would have to be taken over and enrolled 
in our merchant marine, we divided the ships included in the Ship- 
pinjg Board into two parts. We took the snips of 4,500 gross tons 
ana over, which all shipping men agree is the minimum of practical 
operation, and we put them on one side; and then we said that the 
ships under 4,500 tons, to wit, the small steel ships and all wooden 
ships should be sold or disposed of as quickly as possible. 

In the first instance to the American shipping men as their de- 
mands might be and the balance to other nationalities. And the tank- 
ers, they make the third class, but they did not arrive at a special plan 
with reference to them because there are so few tankers for the de- 
mand. Coming back to the class of 4,500 tons and over, the Shipping 
Board will have on September 1, 356 vessels, representing a little 
over 2,000,000 gross tons, and there were under contract 271 vessels 
of the same character, so that instead of having 2,000 vessels for sale, 
that shall be absorbed into our overseas merchant marine, we have 
only 627, which of course multiplies the estimated number of vessels 
that are popularly estimated to oe sold by the Shipping Board. 

Mr. RowB. Part of those are under contract? 

Mr. Myrick. Yes, sir. There are 356 now completed and in control 
of the Shipping Board, and 271 to be completed, under contract. 

Mr. Chindblom. Have you the numbers that they have of other 
classes? 

Mr. Myrick. No ; I haven't that. 

Mr. Hardy. In other words, they will have around 2,000 ships? 

Mr. Myrick. Yes ; when completed. 

Mr. Chindblom. That will leave about 1,200 or 1,300 of the other 
classes? 

Mr. Myrick. Yes. In considering that it became necessary for 
us to consider where the capital would be found to take over these 
ships, and that led to appointments and conferences with banking 
men. We had before us, for instance, in New York, several of the 
most influential bankers in that city, and we put up to them these 
figures, and we said to them : '^ Gentlemen, can these ships be ab- 
sorbed by the capital in this country, in your judgment? " Well^ 
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they had to confess, in the first place, that they didn't know venr 
much about it. They hadn't had very much heretofore to do with 
shipping investments. But when we went over the whole plan that 
we were maturing, their judgment was that if the security was fair 
and reasonably adequate, there would be no difficulty in raising the 
funds necessary to take over the number of ships that I have set 
forth in these figures. Therefore, you will see at once, gentlemen, 
as pointed out to you this morning that it is fundamental that the 
bill of the nature of the one you have before you should be enacted. 
Nothing can be done really till that becomes law. 

In connection with the statements wliich were made this morning 
both by Mr. Campbell and Judge Payne, Mr. Campbell asked about 
the danger of large corporations getting control of these ships. We 
have that in mind in our committee, and we have a plan wnich we 
think will avoid that, and we are proposing that there shall be 
organized along the coasts and even on the fireat Lakes, shipping 
associations, wayside associations, organized for the specific pur- 
{K>ses, to wit: We will take New En^and; Boston will be the cen- 
ter for the New England States. The chamber of commerce, various 
trade organizations, bankers, and public-spirited people and shipping 
men will come together. They will determine what the possibilities 
are for absorbing ships in New England. They will determine how 
many ships, what type of ships, and all the rest of it that is neces- 
sary to be understood in determining how many ships New England 
should have, and so we go on down the coast, and on the Pacific coast; 
and when those facts have all been collated, we can then set down 
to the Shipping Board and saj : " Gentlemen, we are prepared to 
take so many ships, and we believe we have an opportunity here for 
you to dispose of all your ocean-going ships." 

Mr. Hardy. Are you conducting that investigation now i 

Mr. Mtkick. No; we haven't got to that point yet. Our com- 
mittee is now concluding its report, which covers a large number 
of matters in addition to those referred to. That will be sent out 
this month for a referendum, and when that referendum has been 
returned we will be in position to tell you what a million or more 
members of the organization think of the report our committee will 
make. But I venture to say these things to you to emphasize what 
was said to you earlier in the day, respecting the enforcement of 
this measure and I venture to express the hope that it will be per- 
fected and introduced and enacted into law at the earliest possible 
moment. 

I brought with me here some of the figures which I read you, 
and I shall be very glad to leave them there for the benefit of the 
members of the committee. 

Mr. Alexanixer. Are they voluminous? 

Mr. Mtbick. No. 

Mr. AjLexander. I suggest that they go in the record then. 

The Chairman. Let them go in the record, then. 

Mr. Myrick. I don't know that I care for this to go in the record, 
however. I will explain to you in a moment after I have finished. 
Of course, having established in a tentative way by the efforts of 
the bankers and the shipping men, I have conferred with — and I 
will say to two weeks ago I devoted almost the entire time in con- 
ferences with the shipping men upon this very point — after having 
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had our own judgment confirmed by that and shipping men and 
bankers that these ships could be taken over by private interests 
and the capital provided — in that connection I might say it was 
necessary for us to estimate the amount of money it would involve — 
there is no time now for me to enter into any argument the sum of 
money we fixed in our own minds. That I shall hope to do at some 
future time. But figuring the 356 vessels of 3,131,416 deadweight 
tons, 2,087,611 gross tons, at $150 per ton, amounts to $313,141,650. 
Now, if the contract of purchase provides for deferred payment as 
is generally conceded that it will, and if 25 per' cfent is called for 
the initial payment that will involve quite a sum, $78,285,412. Now, 
the 271 vessels under construction may not be ready for a couple 
of years yet; certainly not for a year and a half. And the pay- 
ment of 25 per cent on those vessels will amount to but $59,918,475, 
so that upon the face of it, gentlemen, it doesn't seem a very large 
contract for our shipping men and our investors to undertake ; and 
if I am not worrying you I will say a word more with respect to the 
investment. 

It has been our purpose to determine as far as we could to what 
extent the people would invest in ships, and we have made inquiries 
in various ports along the Atlantic and at interior ports, and we 
have been assured that the business relations existing between the 
interior financial circles and the ports of export on the coast that 
a great deal of the capital necessary will be supplied by those inte- 
rior ports. I might give jou as an illustration New Orleans. St. 
Louis is deeply interested in the project of establishing additional 
new lines to New Orleans. 

Mr. Alexander. Kansas City, Minneapolis, and so on. 

Mr. Myrick. Yes, sir. I can only give you an illustration. New 
Orleans shipping men are counting upon that financial support. The 
shipping men at the present time are in a state of unrest, and I might 
also say a state of mind, because of the delay. They see the marKet 
slipping away from them. They see the rates falling. They have 
in prospect an even greater fall in the rates, which means a bad 
prospect for them, and they have been hoping almost from dav to 
day that the Shipping Board would evolve a policy under which 
they might purchase ships. But I don't want to go into that now, 
but I would like to go into that a little later more fully to tell 
you about that phase of the shipping situation. I have gone some- 
what astray from what I had in mind originally; but I come back 
to this finally, that it is of the utmost importance that we should 
have a bill such as you have before you enacted into Ikw as speedily 
as may be. It is fundamental of the whole situation. 

STATEMENT OF KB. EUSHA WEBB, TB. 

Mr. Webb. The Shipping Board has sold wooden vessels in lots 
as hifrh as 80. But we wcm't discuss that feature now. I won't. 
My objection to this bill was not from a person that had an interest 
in view; that is to say, interests represented by the equipment and 
supply people, of which I am one. I look at it from the broad, gen- 
eral sense that anything we did to a ship, ever since our law 
governing ships has been in existence, has always carried her own 
credit with her everywhere she went, that anything we did to upset 
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rhohc laws and disturb that credit must* of necessity operate to the 
disadvantage of the ships. I think that is perfectly logical. 

Mr. Chindblom. You made a statement the other day — ^have you 
anything to add to the statement you made the other day? You 
made this same statement the other day. 

Mr. Webb. Yes, sir. I want to give you a concrete illustration, 
and we are trying to apply our friend Brown's 25 per cent to it, 
and I will try to do it as quickly as possible. I think the Shipping 
Board ought to go slow in offering for sale a number of the ships 
they own because if it is the purpose to encourage investments in 
ships and the ships are sold and the bonds are distributed over a 
wide area, the people, from a patriotic influence, will buy them, be- 
cause they feel it is to promote American commerce, and these in- 
vestments will turn out unprofitably by reason of the fact that the 
vessels are not in altogether inexperienced hands, but that they are 
not the type of vessels that ought to be employed, we would say, in 
the overseas service. They are soon incapacitated from following 
that trade by reason of the fact that the mortgage and the protection 
afforded by the mortgage is wiped off the slate. 

I will just pick out one ship that is in Philadelphia now and show 
you how that might work out, provided this had been sold and this 
law was in effect, and the mortgage was protected and all the mortgage 
liens were protected. We have a ship there called the Agawan, She 
was built by the Submarine Boat Corporation a-t the Newark Bay 
plant. I think she was commissioned, or rather was launched, in Sep- 
tember of last year. She was probably ready to go into commission 
about October. After a trial trip she developed trouble with her 
reduction gear. I might say she is a steel vessel, equipped with two 
sets of water-tube boilers and a Westinghouse turbine of about 2,500 
horsepower, with steam-driven auxiliaries. She was an emergency 
ship. If she made two or three trips across the Atlantic Ocean during 
the World War safely, got the cargo over there, and got back and was 
destroyed — was wiped off the slate — she answered the purpose for 
which she was built. She came to Philadelphia about the middle of 
July, and she is there yet. She has made three voyages, I under- 
stand. Since she has been in Philadelphia the Shipping Board has 
had charge of her and has arranged for extensive repairs. Her tur- 
bines have been out, her boilers retubed, and her oil tanks have been 
gone over. She has had fuel oil in her boilers. How it got in there 
it is hard to find out. but instead of having pure water in it. which is 
the only thing to put in there, she had fuel oil. Suppose before she 
got there she required these repaid, and she was acquired by a small 
concern that had no large funds outside of w^hat was invested in her. 
The Philadelphia yard has more repairs than they can well take care 
of. First they will see what is to be done. They will say so-and-so- 
and so, but we have no particular interest in this repair unless j'ou can 
arrange to pay us. They have no means to secure them. The man is 
hampered at once. If they are working under our present law they 
could say : " Well, these repairs will cost you around $40,000. We will 
make them for you. but in the meantime see if you can raise the 
money." The ship is being held because she has not the money to 
make the repairs immediately. In the interval he may have suc- 
ceeded in getting the funds. In case he could not get the funds, he 
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might have arranged a secou4 mortgage. In the event he could not do 
it, he might have arranged, as the gentleman stated the other day, with 
Cramp to let the ship go, or might have been able to give them a note, 
but the ship has been hampered- It has been repaired and is ready to 
go to work again. That is the principal thing m owning a ship. If 
he is working under this new law, and he cai^ not pay it, the vessel 
has to be sold ; and if she does not bring enough to pay for her, the 
people who put their money in it come to the conclusion that invest- 
ments in marine matters are not a paying investment. 

Mr. Alexander. That is true with the bank. 

Mr. Webb. Yes, sir; but our banks are a well-settled system. 

Mr. Alexander. And we have looked on our railroads as bad. 

Mr. Webb. We have looked on our transcontinental railroads as a 
settled matter, but we are looking to the public to build a merchant 
marine. 

Mr. Alexander. And you want the Government to insure them 
against loss to do it? 

Mr. Webb. We do. 

Mr. Alexander. I don't think we ought to do that. They would 
be in a fool's 'paradise. 

Mr. Webb. If you are going to take it under the new law I am 
going to tell you how it would work out. Brown's 20 per cent would 
come to that relief on the plan that cost $200,000, and I have only 
^ot a claim of $45,000. It has to be repaired. And if there is notic- 
ing at all to protect that ship's repairs he is going to decline to take 
liold of it. If there are four or five English vessels there that he 
has a lien on just as soon as he has finished his work, which one 
of the jobs is he going to take? Will he take the liner or will he 
take the other one? He will take the liner because there is no 
question about him beine paid. That man has to meet his pay roll 
every Saturday night. He has got something to think about besides 
even paying the steel men or the range men, who may have to wait 
two months, and the shipping man is going to meet his payments. If 
the mortgagee is going to have it wiped off of his slate and the 
I)eople who have never seen a ship except the patriotic investments 
that have been made, you are certainly going to hamper the ship- 
making. 

Mr. RowE. What do the ship owners do with the earnings and 
profits which they have made? You said that this ship had made 
three trips abroad and back again. Certainly there was never a 
time when it could do as good earning, as the time it was made there. 
What has become of that money? 

Mr. Webb. They ought to have some of that money, but taking 
you back to the beginning of this ship when they have had this 
money invested in this ship two or three months prior to its being 
placed in commission, and it takes two or three months to get it 
tuned up. 

Mr. Rowe. That is the first cost. 

Mr. Webb. And here she is laying around here from the middle 
of July to the middle of September and hadn't earned a thing, and 
it might wipe out what she had earned before. For instance I said 
the otlier day if a vessel loses a month's time in the year she might 
lose all the earnings for the year. I know we can't lose a montii's 
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time with our tugboats. I think our friend Edmonds can tell you 
that. 

Mr. Edmonds. You will do better if you keep them running 24 
hours a day. 

Mr. Webb. We spoke in Philadelphia about a boat only burning 
20 tons a month. If we do the work like we do in New York they 
would be burning 100 tons a month and we would make a profit. 
If you do anything to make it less able to make a profit, then she 
can't pay. 

Mr. RowE. But I can't see why the ship concerns can't do business 
like any other business. There are very few corporations in Phila- 
delphia that make a profit the first few months. I think everyone 
considers that they are lucky if they get out the first year with a 
profit. Why can't these investors all say that the ship is the security ? 
Whv can't they have some capital and pay as they go along? 

Mr. Webb. The good concerns can ; and this law, if you don't dis- 
turb it, won't disturb the biff ship concerns or big supply houses, but 
they will insist on having their money first. We are talking about 
the men who are going to help make American ship^ng. We will 
put all the money we have in it. We have not got a whole lot of 
capital, and we are depending on what this ship makes. This -ship 
cost us $500,000 or $1,000,000, and she loads up with a $1,000,000 
cargo, f^nd we have got all of our money in it, outside of our house, 
perhaps, and we can send that ship out in charge of that master. 
He don't have to have a $100 bill in his pocket. Can you imagine 
a mercantile or manufacturing business or coal mine or anything 
else that has got a million dollars in it and a $1,000,000 contract on 
its hands, even if the plant is fairly equipped, can you imagine this 
institution starting out to do business without any capital in the 
bank? 

Mr. RowE. No: and I think the Shipping Board would be very 
foolish if they sold to corporations organizea purely on wind. 

Mr. Webb. And this ship don't have to have a dollar in the bank. 
This ship can start out on that voyage from New York to San Fran- 
>cisco, or the west coast of South America, or any other point, and 
when she gets there there are people willing to wait on her, receive 
her, and credit her without getting a dollar. That is the way the 
ship differs from a mercantile institution ; and if you want to under- 
mine an institution, just hit its credit. 

Mr. BowE. I can say just to you here that the Shipping Board can 
not afford to sell ships then, taking only 25 per cent down. They 
want to take 65 per cent down if they are going to sell ships to cor- 
porations without any capital outside of what is in the ship. 

Mr. Webb. I don't see how the Shipping Board can sell ships for 
less than 50 per cent cash and 50 per cent on the mortgage. 

Mr. RowB. They can't under the law now to-day. 

Mr. Webb. I don't think that would be the policy for financial 
institutions to advance more than 50 per cent, and you are going 
to find that these ships the Shipping Board are offering for sale and 
putting out (I say this in all kmdness — I have worked for the Ship- 
ping Board, not in building ships, but in repairing ships, furnishing 
ships, and I know what I am talking about when it comes down to 
the ship question) these ships are going to need an awful lot of 
repairs, and the Shipping Board if it wants to encourage the invest- 
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merit in American ships, wants to go slow in offering them to the 
public, because if the public is " stimg " they will call it being 
" stung," not by the Shipping Board but by the companies who buy 
the ships and, in turn, put the bonds on the market. The concern 
that suffers loss in that kind of investment you are going to do more 
to discourage investment in American ships than this bill is going 
to do to promote, and if you are not I miss my guess. The public will 
be willing to charge this all back to the Government, because the 
public is always willing to unload something on the Government. 
" If these railroads didn't run right it was the Government's fault. '^ 
It was not the Government's fault. 

In lots of instances I know where employees of railroads deliber- 
atelv did what they could to make the service unsatisfactory to the 
public. I know when we used to get three copies of a bill of ladings 
when a car left the West, the car was consigned to 55 South AVliarves. 
The agent down there and the managers knew just exactly what was 
in the car and what it contained and where it ought to go, and the 
ship that it was going to expoiled in, but some fellow in charge of 
that duty under governmental operation of railroads took it on 
himself, because I am satisfied he never got an order from any 
Government official to do that practice, but the orders have yet never 
come. As sure as you are sitting by that table that fellow was trying 
to throw a monkey wrench in the Government operation of railroads, 
and that is the way it will be if the public are to put money in these 
boats, and then they do not turn out satisfactory^ by reason of the 
fact that the boats require an awful lot of repairs and you can not 
keep them in operation. They will charge a lot of repairs to the 
Government for unloading them on them. They will say "They 
knew they were these kind of ships, and they should not have sold 
them to us." And if I were head of the Shipping Board, it is quite 
a responsibility, but I would be careful in offering these hastily built 
ships to the public. If I were going to do anything at all with them, 
I would change the design. I would put them back in the shipping 
yard, those that have not been floated, take out the water turbines 
and put in one that is satisfactory, and say "There, gentlemen, I 
know that is a good hull, and you have got the same kind of boiler 
and engine that your English fi'iends have got, and you are on the 
same basis, go to it." I would do that before I would sell the ships, 
and then they would have the proper tool to work with. But you 
can't take one of these propositions and the two-water tube proposi- 
tion and put it into the Atlantic and expect it to make good. 

I thank you. gentlemen, for the time you gave me. 

The Chairman. Is there anvone else that wants to be heard? 

Mr. Hardy. I would like to ask this last Avitness a condensed ques- 
tion: Is it your contention that the bulk of the Shipping Board ves- 
sels are unsea worthy? 

Mr. Webb. I would not want to say that, because this vessel, not- 
withstanding her unsatisfactory performance and record, has gone to 
sea and come back again, and she nmst be seaworthy. 

Mr. Hardy. Is it your judgment that they are not such vessels as 
will make satisfactory records? 

Mr. Webb. That is my judgment. I will give you another re<^prd. 
Years ago Mr. Plant built the Grand Ihichcss, I will take you Sack 
to the Ne^ port Shipbuilding & Dry Dock Co. Thei'e is not a better 
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concern in the world than that and there is none better in the United 
States, but my friend Webster has one equally as good ; if I were to 
say it, I would say his yard is the premier yard in the United States. 
But when Mr. Plant took the Grand Duchess at Newport News, the 
man who drew her plaiis recommended water-tube boilers. We 
didn't know anything about turbines then. 

When those plans were opened up the Philadelphia shipbuilders, 
John H. Fall, jr., is the only man who took a fall out of that. He 
said, " Gentlemen, you have an impractical institution in these plans 
and specifications and you will never make it go," and some of them 
smiled. Cramp supported him, but not as strong as John put his 
objection in, and we all Icnow, who know anything about ships, what 
the history of the Grand. Duchess was, with her twin screw and water- 
tube boilers. Theodore Pierce, a man who was criticized down here, was 
an architect for the Shipping Board, one of the best in the United 
States, and not a more honest man in the United States, made a ship 
out of that hull, but he did it by rebuilding her stern and putting 
twin screws and triple-expansion engines in. She had a good hull, 
but as long as she had that equipment she wasn't worth a hill of 
beans for salt water. They do all right out on the Gi^eat Lakes, but 
they are not suitable for service at sea. 

Sir. Hardy. And your real position, then, is that before any vessels 
are sold the Shipping Board ought to do a lot of repair work ? 
. Mr. Webb. They could get hold of them in a hurrv\ They could be 
fabricated quicker than thoy could get hold of Scotch boilei-s. 

Mr. Hardy. Your reiil position is that this repair work ought to be 
done before they sell the vessels? 

Mr. Webb. I think the Shipping Board ought to see to it if they 
are going to sell the ships to the American public to helplbuild up the 
American merchant marine, they ought to sell them something that 
they know is practical, because they know that they are going up 
against their English friends in competition. 

(Thereupon, at 5.20 p. m., the committee adjourned subject to 
call.) 

The following briefs were submitted to the committee in connec- 
tion with bill H. R. 8878 (ship mortgage bill) : 

Cleveland, Ohio, September 15, 1919. 
Hon. William S. Greene, 

Chairman Committee on Merchant Marine and FiftJieries, 

Hmise of Representatives, Washington, D. C. 

Drak Sir: With reference to the vessel mortpape biU pending before your 
committee, we have received from Mr. Ira Campbell redraft prepared by him 
following the hearing on September 4 and 5, being the one which, among other 
things, in section 1 limits application of the bill to mortgages covering the 
whole of any vessel of the United States of 200 gross tons and upwards. We 
are writing him at Los Angeles as per arrangements and inclosing copy of this 
letter. 

This redraft does not embody in section 7 the changes with respect to ex- 
* isting mortgages which we suggested at the hearing of the committee held on 
September 5. Instead, Mr. Campbell has change<l se<'tlon 12 so as to provide 
that the " act shall not apply to existing mortgages nor to any mortgage 
hereafter placed upon any vessel now under an existing mortgage unless and 
until the mortgagor and mortgagee of any such existing mortgage mutunlly 
agree in writing to be bound by the provisions hereof and comply herewith.'' 

We suggest that section 12 be amended to read as follows: 

" This act shall not apply to any mortgage existing at the time of the pass- 
ing of this act upon any vessel described in section 1 hereof nor to any 
mortgage hereafter placed upon any .such vessel while under such existlug^ 
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mortgage unless and until the mortgagor and mortgagee of any such existing 
mortgage mutually agree in writing to be bound by the provisions hereof 
und comply herewith." 

The reason for the suggesting of this change is this: The mortgages at 
present existing are the only ones that need to be protected in the triangu- 
lar situation which we discussed at last /Friday's hearing. They were 
placed upon the vessels with full knowledge of the fact that they were sub- 
ject not only to maritime liens then existing but to maritime liens thereafter 
created. By the provisions of the bill, a second mortgage placed upon the 
vessel while the existing mortgage continued would under the prior drafts of 
the bill be superior to the contract maritime liens but inferior to the first 
mortgage, so we would have the situation where the holders of these contract 
maritime, liens would assert that they were prior to the first mortgage ; the first 
mortgage would assert that it was prior to the secohd mortgage, and the sec- 
ond mortgage would assert that It was prior to the contract maritime liens. 
This forms a circle, and, so far as we can judge from decided cases Involving 
this triangular situation, the courts would be obliged to hold all of these liens 
to be of equal rank. This, you will readily see, would necessarily be t>ound to 
work unfairly to some of the liens when the proceeds are not sufficient to cover 
them all. 

Section 12 in this redraft of the bill might take care of this point, except that 
we think existing mortgages should be more definitely defined as existing at 
the time of the passage of the act, else the words " existing mortgage '* might 
be construed to mean any mortgage existing at the time that a second mort- 
gage is placed upon the vessel ; and, furthermore, when the mortgage then exist- 
ing is paid off the mortgagor and mortgagee thereunder would have no interest 
in the matter, and a mortgage at that time placed upon the vessel should be 
included under the provisions of the act. That, we think, is the intention, but 
we fear the language as used might be so construed as to prevent giving a 
future mortgage upon a vessel its proper lien as intended by the bill in a case 
where there had been upon the boat a mortgage existing at the time of the 
passage of the act, although that had been paid off prior to the placing of the 
proposed mortgage. We trust, therefore, that your committee will see Its way 
clear to accept the herein suggested change in section 12. 

In se(!tion 5 of this redraft it Is provided as follows : 

"The failure of any mortgagor, and If the mortgagor be a corporation, the 
president thereof, to place and keep a certified copy of any duly recorded mort- 
gage on board the mortgaged veasel * • » shall render them or each of 
them guilty of a misdemeanor and punishable for each offense by a fine not 
excelling $1,()00." 

Suggesting that the amount of the i)enalty is higher than in other similar 
matters and $5()0 would seem more appropriate, we would particularly call 
your attention to the words " and keep *' ; it seems very harsh to make the 
mortgagor subject to a fine of $1,000 In case the certified copy of the mort- 
gage Is not kept on board the boat- after he has duly placed or caused it to 
be placed on board ; that he should l)e required to so place it there seems 
proper, but after that the master is the one who must attend to Its safe- 
keeping on board the boat and any fine for failure to keep it there after It 
has once been placed on board should be limited to the master. We would 
therefore suggest that that sentence be worded as follows: 

"The failure of any mortgagor, and if the mortgagor l)e a corporation, 
the president thereof, to place or cause to be placed a certified copy of any 
duly recorded mortgage on board the vessel thereby mortgaged, or the failure 
of the master of any raortgage<l vessel to keep such certified copy on board 
said mortgaged vessel, or to exhibit said copy of such mortgage placed on 
board such vessel to any person entitled to examine the same, shall constitute 
a misdemeanor, shall be punishable for each offense by a fine not exceeding 
$1,000, and, in the case of the master, shall also render his license subject 
to suspension by the officers having supervision thereof." 

You will recall that we dwelt strongly upon the matter of towage and urged 
that as it was so akin to salvage it should be included among the exceptions 
in section 7 and a number of the members of your committee present seemed 
to concur In this view and we thought this had been accede<l to. But we notice 
in the redraft, which we are discussing, that towage is not so Included among 
the exceptions In section 7. There is a maritime lien for towage, but under 
some circumstanres such Hen would not arise. If you care to investigate 
this we would call your attention to the following cases: The J. Doherty 
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(207 Fed. 097 at 1000) ; the Hatteras (255 Fed. 518). From these cases you 
will see that while the maritime lien for towage exists independently of the 
statute of 1910, there can be instances where the contract for towing was 
not made on the credit of the ship, as where the contract is made with a 
charterer under obligation to the owner to keep the vessel free of liens. The 
lien for towing grows out of a maritime contract and as the bill is dealing 
with maritime contracts, towage liens will be put secondary to the lien of 
the mortgage unless excepted. We therefore urge that section 7 be amended 
so that the exceptions will read as fallows: "Except for crews' and steve- 
dores* wages, towage liens, general average sacrifices and salvage, including 
contract salvage." 

We have perhaps sufficiently stated the reason why towage should have the 
credit of the ship when it is performed on the credit of the ship. 
S^ieaking of the Great Lakes, the towage service is very frequently 
quite akin to salvage and yet could not be regarded as such. The 
necessity of the boats to be assisted into and about the confined artificial 
and often tortuous harbors about the lakes without requiring an investigation 
as to the responsibility of the contracting party is apparent. Tou will notice 
that the change in language which we suggest only excepts those towage 
services for which there are liens and so would not include such towage 
services as those performed about the harbor of New York for charterers 
which were under consideration in the two cases above referred to. Ships 
upon the lakes depend very largely upon their quick dispatch. They are in 
a service of transportation between upper lake ports and lower lake ports 
and their earning power depends very largely upon their dispatch and this 
also is thade more important by the fact that we have no all-year navigation 
season, as is the case on the ocean, but are limited to the period between the 
15th day of April and the 1st day of December; hence it is of the utmost 
importance that' the boats shall not lose time in explaining financial responsi^ 
bility of parties securing towage. We therefbre heartily urge upon your com- 
mittee that you will make the amendments suggested in section 7. 
Very truly, yours, 

GouLDEE, White & Gasbt,, 
By Wm. WifiNEB White. 

Law Offices of HiTghbs, Littlb & Seawell, 

Norfolk, y<i., September J2, 1919. 
Hon. R. Walton Moore, 

House of Representatives f Washington, D. €. 

Dear Mr. Moore : I thank you for your favor of the 6th and for sending me* 
the account of the hearing before the committee as to the mortgage bill. I was 
out of town when it came and when they had their hearing. I represent no 
interest in it, but I have made a lifelong study of that subject, and as a matter 
of public Interest I think that this bill upsets the policy in our law which has 
been in force for over 200 years, and in my judgment should be voted down. 
It Is evidently offered in the interest of the Shipping Board, which has a num- 
ber of ships to sell and wants to make its mortgages for the deferred install- 
ments of the purchase price paid. Personally, I do not think that any special 
exemption should be given to vessels owned directly or indirectly by the United 
States. We have too many now. We have vessels owned by the United States 
running around on the high seas and running into other vessels with impunity. 

But if such legislation is 'necessary, a simple bill of a few lines preferring 
mortgages payable to the United States for deferred installments of the pur* 
chase money would cover the whole question, without upsetting our estab- 
lished policy of two centuries. The theory of an admiralty lien is entirely 
different from all others. In the language of Mr. Justice Johnson in the case 
of the 8t, Jago de Cuba, 9 Wheat, 416, they are intended to furnish wings and 
legs to the vessel to enable her to complete her voyage. They are for the benefit 
of the owner, the mortgagee, and all prior holders of liens in enabling the ship 
to do this, and, therefore, the last admiralty Hen is paid first. Another theory 
of the admiralty law is that the ship herself Is a unit and is a responsible 
contracting thing, and the lion is upon the ship as a ship, and questions of 
ownership or mortgage are immaterial. When they come into court thoy do 
not come in as defendant, but as claimant asserting an interest in the con- 
tracting thing which alone is treated as a unit. 
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The bill is drawn in the sole Interest of the mortgagee. If the ship is no 
longer to be treated as a contracting thing and we are to deal with questions 
of ownership, why prefer a mortgagee and leave an innocent purchaser out in 
the cold. This bill protects a mortgagee even though he may be aware of the 
prior lien and even though he may not be a mortgagee for value — a theory 
absolutely unprecedented in all registry laws that I ever heard of. On the 
other hand, it leaves a purchaser exactly where he was before, even though 
he may be an innocent purchaser for value. I do not see why he is not entitled 
to just as much protection as the mortgagee, even on the ground of encouraging 
Investments in ships, which seems to be the main argument before the com- 
mittee. A mortgagee claims only through the o\>Tier, or, as Mr. Justice Story 
says in an old case, he stands in the shoes of the owner, and he should have 
no greater right than the owner has. 

It seems that at the hearing the only people there heard in opposition, if 
they were considered in opposition, were the dry-dock people. But they have 
a divided interest. They build ships as well as repair them, and when they 
build ships they are bound to take mortgages to secure part of the cost of 
construction. The amounts involved in this case are very much larger than 
the amounts Involved in making mere repairs to ships. And therefore, the dry- 
dock people are largely interested in giving all possible priority to mortgages. 
But the bill ignores entirely the small repair shops scattered all along the coast 
and which do not go into construction of ships to any great extent. It Ignores 
also the ship chandlers who furnish the provisions for the ship, and the various 
companies wiio furnish fuel and other supplies which are necessary to a ship 
when she comes into a strange port. They were not represented at that hear- 
ing at all, and as they are unorganized they probably knew nothing ab^t it. 

But that Is not the worst of it. The bill postpones to the lien of a mortgage 
not only repairs, but also all contract liens in admiralty, except seamen's wages 
and salvtige. This is a terrible provision to my mind. For Instance, it shuts 
bottomry ilen. Now let us see how that may work. A vessel Is sunk In a col- 
lision. She is raised by salvors with canvas, temporarily stretched over the 
wound, with all her seams leaking and steam pumps going to keep her from 
sinking again, and in that condition Is brought Into port. The salvor under the 
bill has a preferred lien, as he should have. But the minute he takes off his 
steam pumps the vessel will sink unless she can be taken to some repair shop 
and repaired. At that time the master Is helpless. He can not even get a 
bottomry bond, because this bill prefers the mortgage to that. His vessel will 
sink and his crew will starve while he is trying to arrange bonds for his owners 
to make these necessary repairs. He may have to write to Hawaii, or under 
modern conditions, possibly even to the Island of Yap, before he can do this, 
but that Is not all. The pilot who boards her in order to bring her into port, 
the towhoat that takes her In tow, can do nothing except subject to the lien of 
a mortgage. The information on board on her registry or enrollment does not 
enable him to do more than make up his mind not to trust her. She becomes 
a helpless wanderer and pauper thousands of miles from her home port. Under 
the present law the parties who do this have a Hen upon her and can enforce it, 
and that lien is for the benefit of the mortgagee as well as anybody else, for the 
vessel Is worthless to the mortgagee unless these rei)airs are made on her. So 
as to the steveilores who load her. But the most serious objection of all is the 
fact that it gives priority to mortgages even over contracts of affreightment 
and contracts of charter parties. Under the maritime law the cargo is bound 
to the ship and the ship to the cargo for the mutual performance of all con- 
tracts of affreightment nnd ench has a lien upon the other. Under this law 
mortgages are preferred even to those claims — the very claims for which a ship 
is supposed to navigate the ocean, and the holder of a bill of lading or the 
charterer of a ship intended to omraire in commerce must whistle for his money. 
The minutes of the hearing before tlie committee seem to create the impression 
that this bill corresponds to the Ene:lisli law in that in England contract claims 
in admiralty are postponed to mortgages. 

I am sure Mr. Campbell did not mean to create that Impression, because he 
certainly knows better. But a person not familiar with admiralty law would 
derive that impression from the discussion. The fact is that it does not corre- 
spond to the English law at all. In England maritime liens arising out of con- 
tracts are preferre<l to mortgages just as In this country. See Smith's Ad- 
miralty Law and Practice, page 91, a well-known English treatise. The only 
justification for the Impression Is that In England mortgages rank material 
men's claims on domestic vessels. But this is because under English law mate^ 
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rial men have a mere right of arrest and do not have a maritime Hen. And 
this under English law applies only to domestic vessels. They do have a mari- 
time lien on foreign vessels even in England. In other words, the English law 
is exactly the same as our law was prior to the act of June 28, 1910. Prior to 
that act there was no lien in the United States on a domestic vessel unless 
there was a State statute giving the lien, hut there was a lieu on foreign ves- 
sels. So that the English law is exactly the same as ours was before the enact- 
ment of that date In the States where there were no local liens created by the 
local law. See my article on maritime liens (vol. 26 of Cyc, pp. 802 and 803). 
But in addition to this our courts have not been accustomed to adopt the Eng- 
lish law. At an early period in our history the Supreme Court decided that the 
measure of our admiralty law was that as practiced in our colonial courts 
prior to the Revolution which corresponded to the continental admiralty law 
and was not the Jurisdiction of the English admiralty court which has been so 
greatly narrowed by the warfare made upon them in the time of Lord CJoke. 
This is a long story and I can not go into it. But if you will refer to the 
Lotiatoanna (21 Wall., p.' 558), you will find that my statement in this respect 
is correct. See also page 10 of my worls on admiralty. 

Independent of the question of general policy, there are many practical diffi- 
culties in the bill which mal^e it, in my judgment, a very ill-judged one. For 
instance, -section 3 provides for the indorsement on the vessel's papers of the 
names of the mortgagor and mortgagee. How are you going to do this In the 
case of a large mortgage on a fleet of steamers covering an issue of bonds 
payable to bearer? 

The provision about serving process is still more objectionable. Section 6 
says that suits for foreclosure may be brought in any district court of the 
United States in which the mortgagor, or any officer thereof, is personally 
served with process or within which the vessel is situated and the master of 
such vessel is served with process, and for such service the said master is 
hereby constituted the agent of the mortgagor. The first part of this provision 
does not even require service on the mortgagor or its officer where it is doing 
business. Under it if the tenth vice president of the Eastern Steamship Co. of 
Maine should happen to go to Reno in order to settle some little domestic diffi- 
culties, he could be served with process there and a suit for foreclosure could 
be brought there. Meanwhile the vessel is running around among a confiding 
community piling up debt. The only proper place to Institute such a suit is 
where the vessel can be located and prevented from doing any further harm. 

The same section provides that when the vessel is sold in a foreclosure pro- 
ceeding title can be made against the world. This is certainly a reversal of 
old Ideas. Heretofore in an equity case or any case of a judicial sale the court 
only conveys the title of the owner and does not convey the thing itself or give 
any warranty of the title. In order to carry out this provision, it would have 
to summon all maritime claimants as well as others, and therefore in an equity 
case we would have admiralty liens coming In and being marshaled and ranked. 
The confusion would be endless under such circumstances. The only title that 
should be conveyed in such a suit ought to be the title of the owner and no 
other, just as in any other foreclosure suit of land or anything else. 

And yet the very next section provides that in an admiralty proceeding to 
foreclose an admiralty lien the vessel shall be sold subject to the mortgage and 
shall not be sold to make a clear title against the world which has been the 
practice of admiralty courts since the days of the Roman Empire. The reason 
why an admiralty court sells against the world Is the one above given, that the 
ship herself Is looked upon In admiralty as the unit and as the contracting 
thing, and that the parties who have interest In her come In asserting an inter- 
est in the ship and not as defendant. This rule would be difficult to apply in 
practice. The discussion seems to assume that there Is only one mortgagor, 
one ship, and one mortgagee Involved. But suppose the International Mercan- 
tile Marine issues a mortgage for $50,000,000 on 100 ships, the mortgage being 
a blanket mortgage on the entire fleet, and not subdivided among the different 
ships. Now, suppose a material man proceeds against one of those ships. Who 
would buy a ship subject to such a mortgage at any sale that would be held? 
It would be holding out to him a remedy which would be absolutely worthless. 
A still greater difficulty would arise as to mortgages upon a fractional part of 
the vessel. The New England schooners used to be owned In very smaU shares, 
being sometimes divided into as many as 64 or 128 divisional Interests. What 
would you do under a law of this sort with a mortgage on one fraction of the 
small interest? 
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A v^y serious objection Is that, in my Judgment, section 6 is unoonstltn- 
tional in so far as it attempts to give to the United States district court Juris- 
diction to foreclose a mortgage on a ship based upon the mere fact that it i» 
a mortgage on a ship. In the discussion the yalidity of this provision was based 
upon the decision in Whitens Bank v. Smith, 7 WaU.> page d46. That case 
merely decided that Congress under the commerce clause had the right to re^ 
quire mortgages to be recorded in order to make them valid against third par- 
ties. But it did not decide that after they were so recorded a mere suit to 
enforce the contract evidenced by the mortgage raiscx! a Federal question. 
The Jurisdiction of the Federal court is not based upon the commerce clause. 
It rests ui>on two grounds, either diverse citizenship or the existence of a case 
arising under the Constitution and laws of the United States, or as it is briefly 
expressed, existence of a Federal question. A suit to foreclose a mortgage 
raises a mere question of contract, and does hot necessarily raise a Federal 
question. A mortgage is good as between the parties even though not recorded. 
A suit to foreclose an unrecorded mortgage ml a ship would certainly not raise 
a Federal question, and the mere fact that it is recorded in a customhouse 
does not alter the nature of the suit. Of course, a Federal question may arise 
in such a suit as in any other suit, but it does not arise necessarily from the 
mere fact that it is a suit to foreclose a mortgage recorded in a customhousa 
There are many analogies in the Federal decisions which put this, in my Judg- 
ment beyond question. For instance, a suit to foreclose a lien of a Judgment 
of a Federal court does not raise a Federal question. 

Provident Savings Life Insurance Co. v. Ford (114 U. S., 635). 

At pages 641-642 the court says as follows : 

"What is a Judgment but a security of record showing a debt due from one per- 
son to another? It is as much a mere security as a Treasury note or a 
bond of the United States. If A brings an action against B, trover or other- 
wise, for the withholding of such securities, it is not therefore a case aris- 
ing under the laws of the United States, although the whole value of the se- 
curities depends upon the fact of their being the obligations of the United 
States. So if A have title to land by patent of the United States and brings 
an action against B for trespass or waste committed by cutting timber, or 
by mining and carrying away precious ores, or the like, it is not therefore a 
case arising under the laws of the United States. It Is simply a case of an 
ordinary right of property sought to be enforced. A suit on a Judgment is 
nothing more, unless some question is raised in the case (as might be raised 
in any of the cases specified) distinctly involving the laws of the United 
States — such a question, for example, as was Ineffectually attempted to be 
raised then, it is conceded It would be a Case arising under the laws of the 
United States." 

So to suits on titles tracing back to Federal land grants do not from that 
fact alone raise Federal questions. 

Shultlce r. McDougall (225 U. S., 561). 

Divine v. Ix)s Angeles (202 U. S., 313). 

The most fnmiliar instance of this principle is suits in relation to patents 
and trade-marks. They do not raise Federal questions from the mere fact 
that they bear upon patents and trade-marks which have to be registered 
under Federal law and derive tholr sole force from Federal statutes. 

Excelsior W. P. Co. v. Pacific Bridge Co. (185 U. S., 282, especially p. 285 
et seq. / . 

Another familiar instance Is suits against receivers of parties by Federal 
courts, though these are affe<'ted to some extent by other legislation. 

Bausman v. Dixon (173 U. S.. 113). 

Gableman v. Ry. O. (179 U. S., 335). 

If I am right In this view It ought to defeat the bill. Nothing could be 
worse than to have suits of this sort in the State courts. They could not get 
into the Federal courts unless on other grounds and the mere fact that a mort- 
gage was involved. 

I was one of the committee which drafted the bill June 23, 1910. See 36 
Statutes at Large, page 604. That bill was before the Maritime Liaw As- 
sociation, a body composed of the leading admiralty lawyers of the United 
States, for many years before it was finally perfected. It ought not to be 
changed unless there is some very good reason for it. Yet there were some 
changes made in it which I can not understand the reason for. It is reen- 
acted in a great many particulars and is treated in this bill. But there is one 
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very important change in section 10 of the bill. Section 4 of the act of 
June 28, 1910, preserved the district rule of law in relation to the law of ad- 
vances and' in regard to laches in thie enforcement of liens on vessels. The 
reservations are omitted in section 10 of the proposed law and that would 
leave us at sea in reference to two very important admiralty doctrines. 

Please send me copies of any additional hearings. You are at liberty to 
use this letter in any manner which you think fit. I am going to send a copy 
to Gov. Montague, and possibly to one or two others. 

Yours, truly, 

RoBT. M. Hughes. 

Law Offices of Hughes, Lrrro: & Seawell, 

Norfolk, Va., September 17, 1913. 
Hon. R. Walton Moore, 

House of Representatives, Washington, D, C. 

t>EAR Mb. Moore: I did not receive the copy of revised bill No. 8873 untif 
I had sent you my long letter. It seems to have been changed greatly dur- 
ing its progress, but I do not see that the main objections which I urged^ 
to it have been obviated. In addition, the change in section 5 makes it worse.. 
It provides that the mortgagor shall not create any contractual lien without 
the consent of the mortgagee until 41 reasonable time after the executioh of 
the mortgage in order to enable the mortgagee to put tt on record. Under 
this a vessel owner could not employ a pilot or a tug, sign a bill of lading 
or make a charter party for the use of his vessel until the mortgagee has 
a chance to send his mortgage say to Manila fbr the purpose of recording it. 
What does the Shipping Board think vessels are made for? It used to be 
a doctrine of the admiralty law that vessels were made to plow the seas 
and not to rot at the walls. Their idea seems to be quite the contrary. The- 
daily demurrage of a vessel frequently runs up into thousands of dollairs 
and under this provision a vessel will have to lie idle in port until the mort- 
gagee has a chance to record his mortgage in some distant and perhaps in- 
accessible port. I can not imagine a more effectual way of diminishing the 
shipping of the world and I am amazed that anybody with any experience 
of ships should have considered such a proposition for a moment. 

If I am right in my views as to the invalidity of section 6, then it would' 
follow, under section 14, that Jurisdiction to foreclose would almost universally 
be in the State court, thus creating them courts of admiralty allowing them 
to sell' a vessel clear of title and putting on them the obligation of deciding 
upon priorities of admiralty liens. In fact, the provisions of sections 6 and 
7, by which an equity court is turned into an actmiralty court and an ad- 
miralty court into an equity court are absolutely unique. 

How is the mortgagor going to notify the mortgagee all these things when 
the mortgage is a floating mortgage securing a large, issue of bonds payable 
to bearer? 

Yours, truly, 

RoBT. M. Hughes.. 



Proposals to Amend Bill 8873. 
[Macklin, Brown, Pnrdy & Van Wyck, Whitehall Bnilding, New York.] 

At the suggestion of the committee, the following items, called "Contract 
claims," are to be taken care of by the proposed reservation of 25 per cent of 
the proceeds of sale: 

1, repairs ; 2, supplies ; 3, breach of charter ; 4, loss and damage to cargo as 
to which the ship may not be exempt by the Harter Act, e. g., improper load- 
ing, stowage, delay, loss, or theft, damage due to unseaworthiness, ftillure to* 
carry at all, etc. I 5, there are other and minor contract claims, such as pilot- 
age, towage, etc. 

Except for some losses to cargo due to marine perils, there is no adequate In- 
surance that can be ol^tained to cover payment of these claims, and the only 
protection to creditors is the vessel. 

136410— 19— PT 3 6 
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Under the bill as it now stands, giving absolute priority to the mortgage over 
contract claims, the distribution of the proceeds of sale would be as follows : 

( I Ignoi e wages, as they are always preferred and are negligible In amount. ) 

First. Maritime liens, exclusive of the contract claims, because though these 
are also maritime liens, they are subordinated to the mortgage. 

Second. The mortgage. 

Third. The contract claims. 

Fourth. Balance to owner. 

Here the mortgagee really gets the whole of the proceeds, because he can 
cover all liens under item (1) by Insurance. 

If the 25 per cent is reserved, the distribution wlU be — 

First. Same as in first above. 

Second. The balance to the extent only of 25 per cent of the entire proceeds 
of sale to the contract claims. 

Third. The mortgage. 

(Note. — Here the mortgagee really gets 75 per cent of the entire proceeds as 
the maritime liens in item 1 above can and should be covered by his Insurance.) 

Fourth. To cover any deficiency In the payment of the contract claims, if 
not paid In full by Item 2 above, and any deficiency in the payment of the 
mortgage pro rata. 

Fifth. Balance to the owner. 

The contract claims also run the risk-of being depreciated or wiped out if 
the maritime liens exceed 75 per cent of the proceeds, but in all cases the 
mortgagee is assured of at least the full 75 per cent. 

The mortgagee has practically full and adequate security under this ar- 
rangement, for it can hardly fall unless his insurance becomes invalid and the 
vessel be lost or badly damaged, and this situation would be a risk even if he 
had the full 100 per cent. 

A doubtful 25 per cent Is the least that ought to be accorded to the rest of 
the commercial community to give the vessel some reasonable credit and stand- 
ing, and prevent discrimination against American vessels. 

As to the legal question : 

3t will hardly be disputed that CJongress has the right to give whatever pri- 
ority it chooses to a mortgage uiK)n vessels engaged in interstate and foreign 
commerce and provide for foreclosure in proceedings in rem as in the pure 
food laws. As to. whether it can erect it into a maritime lien, enforceable in 
admiralty, the question has been arid will be fully presented by CJol. P. M. 
Brown. 

Respectfully submitted. 

Macklyn, Bkown, Pubdy & Van Wyck, 
By Pierre M. Brown. 



[H. R. 8873, revised H. R. 8422.] 

New York, September 13, 1919. 

Hon. William S. Greene, 

Chairman Committee on the Merchant Marine and Fisheries, 
House of Representative^ Washington, D. C, 

Sir: We prepared a brief to be filed wllh your committee on behalf of the 
National Board of Murine Underwriters in opposition to H. R. 8873. which 
we are Informed Is now under consideration by you. Unfortunately none of 
the senior members of the firm were able to attend on the hearing of the com- 
mlttt»e and we sent a copy of the brief to Washington on September 4 and were 
information that it was handed to the clerk of the committee. We fear that the 
brief may not have come to your attention. Accordingly, we have taken the 
liberty of Inclosing an additional copy In which we have made some minor 
corrections, which we would thank you to read and consider before the com- 
mittee finally reports on this bill. 

We feel very strongly about thi.-s matter, as we believe that it will ultimately 
work out to the disadvantage of American shipowners, for the reasons which 
we have statetl In the brief. 
Yours respectfully, 

Harrington, Bioham & Bnglab. 
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[Original copy.] 

Brief fllecl \vlth the Committee on Merchant Marine and Fisheries of tlie 
House of Representatives of the United States of America, in opposition to 
H. R. 8873, being a bill entitled, " A bill providing for the recording of mort- 
gages on vessels and notation thereof on certificates of registry or enrollment 
and license ; creating jurisdiction in the District Courts of the United States 
for foreclosure of such mortgages, and providing procedure in connection 
therewith; also providing for maritime liens upon vessels for necessaries, 
etc., and their enforcement, and subordinating the same to the liens of mort- 
gages ; repealing all conflicting acts ; and for other purposes." 

The National Board of Marine Underwriters of New York, an association of 
the principal American companies doing marine Insurance business in the 
United States, objects to that portion of section 7 of the proposed bill men- 
tioned above whereby it Is sought to subordinate maritime liens against vessels 
arising out of contract, with the exception of liens for wages and salvage, to 
mortgage liens. It is realized that the purpose of the bill is to make vessel 
property a more attractive security when shipowners seek financial aid. It Is 
believed, however, that the necessity for such legislation is not sufllclent to 
override the considerations which we now bring to the attention of the com- 
mittee. 

The bill, if It should become a law, will change the time-honored policy of 
this Government as to maritime liens. Heretofore persons granting credit to a 
vessel, either by supplying the vessel with necessaries, making repairs, or by 
entering into contracts with her agents or owners for the carriage of goods, 
knew that they could look to the vessel for damages in the event that the ship- 
owners failed to perform their part of the agreement. The present bill will 
take away this remedy and compel those who deal with shipowners to look to 
their personal credit only. 

For the past three or four years shipowners have demanded the freight In 
advance. Shippers have been compelled. In order to have their goods carried, to 
pay their freight in advance and agree that the shipowners shall not be re- 
quired to return the freight in any event. In other words the shipper has 
been required to i)erform his part of the contract at the time the goods are 
laden on board. All he receives in return is an agreement of the shipowner to 
perform his part of the contract at some future time. As the law now stands, if 
a shipowner fails to perform, the shipper may bring a suit against the ship 
in rem with a fair prospect of collecting his loss. If the proposed bill should 
become a law, we believe that the shipper would in most cases be able to re- 
cover a judgment, but he would find that because the ship had been mortgaged 
his Hen would be postponed to that of the mortgagee and that there would be 
nothing left to satisfy the judgment after the mortgage was satisfied. It has 
been suggested that this would not be a hardship as shippers should be required 
to make inquiry into the financial responsibility of the various shipowners with 
whom they do business. It is believed, however, that this would impose a con- 
dition which shippers could not meet. 

The price at which merchandise for eicport is sold is based on cost, freight, 
and insurance. If an exporter is called upon by a foreign customer for a quo- 
tation, he makes inquiry for both freight and insurance rates and then quotes 
his price. If he has to satisfy himself and his underwriter of the financial re- 
sponsibility of the shipowner it would mean that he could not give prompt quo- 
tations except when dealing with the lines of unquestioned financial standing. 
Underwriters would be vitally interested because the risk assumed by them would 
be greatly increased because there is a prospect that the mortgage may be fore- 
closed to relieve the ship of her contracts of affreightment hence they would of 
necessity be compelled to increase their rates for merchandise insured on such 
ships. The result, of course, will be that the shipowner who operates a com- 
paratively small fleet, will find it more and more difficult to obtain cargo, and 
the public would lose the advantage of the competition of these shipowners. 
In consequence the public would be compelled to pay freights exacted by the 
large lines,' irrespective of whether such freights properly represented the cost 
of carriage. 

There has never been serious difficulty In floating bond Issues secured by 
blanket mortgages on a large fleet. The practical aid to be hoped for from the 
proposed bill Is to make the financing of a single vessel more secure. As we 
have shown, however, although the proposed bill might operate to make the 
financing of a single ship more secure, it would also operate to make it more 
difl[lcult to make a single ship a vital factor in our carrying trade. Moreover, 
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we believe thatr if this bill should become a law, Irresponsible shipowners will 
undoubtedly mortgage their vessels for more than they are worth. The record 
owners of the vessels will be wholly irresponsible corporations, while the real 
owners will be the mortgagees. From what we have seen during the last few 
years, we are satisfied tliat if the bill is enacted it will be used by unscrupulous 
shipowners as a means of defrauding the public. They will load their vessels 
with cargo, collect large freights in advance, and then make no serious efforts 
to deliver the cargo at destination, knowing that if proceedings are instituted 
against them by shippers, their friends, the mortgagees, will get the ship, and 
that the shippers will receive nothing. Indeed, this bill will put a premium on 
irresponsibility, for responsible lines will have to pay claims in any event» 
while the irresponsible owners will go scot free by hiding behind the mortgage. 
We understand that it will be suggested that at present there is difficulty In 
floating large bond Issues, because bankers can not assure their customers thtat 
such bonds are secured by a mortgage which is a first lien. Railroads have 
had no difficulty in floating bond issues, although the history of railroad fore^ 
closure proceedings shows that the courts for a lohg time have treated supply 
and repair claims incurred within the six months prior to the foreclosures as 
preferred claims. This was found to be a practical necessity, the courts hold- 
ing that it was vital that the railroads be kept " going concerns.** In Posdlck 
V. Schall (99 U. S., 2B5) the Supreme Court of the United States held that for 
this reason railroad foreclosure proceedings could not be treated as ordinary 
mortgages. In that case it said: 

** Railroad mortgages and the rights of railroad mortgagees are comparatively 
new in the history of judicial proceedings. They are peculiar in character and 
effect peculiar interest. •  • The bui^ness of all railroad companies Is 
done to a greater or less extent on credit. 'This credit Is longer or shorter, as 
the necessities of the case require; and when companies become pecuniarily 
embarrassed, it frequently happens that debts for labor, supplies, equipment, 
and improvements are permitted to accumulate, in order that bonded interest 
may be paid and a disastrous foreclosure postponed. If not altogether avoided. 
In this way the daily and monthly earnings, which ordinarily should go to pay 
the dally and monthly expenses, are kept from those to whom In equity they 
belong and used to pay the mortgage debt. The income out of which the mort- 
gagee is to be paid is the net income obtained by deducting from the gross 
earnings, which is required for necessary operating and managing expenses^ 
proper equipment, and useful improvements. Kvery railroad mortgagee, in 
accepting his security, impliedly agrees that the current debts made In the 
ordinary course of business shall be paid from the current receipts before he 
has any claim upon the income. If for the convenience of the moment some^ 
thing is taken from what may not improperly be called the current debt fund 
and put into that which belongs to the mortgage creditors. It certainly is not 
inequitable for the court, when asked by the mortgagee to take possession of 
the future income and hold it for their beneflt^to require as a condition of 
such an order that what is due from the earnlni^^o the current debt shall be 
paid by the court from the future current receipts before anything derived 
from that source goes to the mortgagees. In this way the court will only do 
what, if a receiver should not be appointed, the company ought' itself to do. 
For even though the mortgage may in terms give a lien upon the profits and 
income until possession of the mortgaged premises Is actually taken or some- 
thing equivalent done, the whole earnings belong to the company and are sub- 
ject to its control. 

*' The mortgagee has his strict rights, which he may enforce in the ordinary 
way. If he asks no favors, he need grant none. But if he calls upon a court 
of chancery to put forth its extraordinary powers and grant him purely 
equitable relief, he may with propriety be required to submit to the operation 
of a rule which applies in such cases and do equity In order to get equity. 
The appointment of a receiver is not a matter of strict right. Such an applica- 
tion always calls for the exercise of judicial discretion; and the chancellor 
should so mold his order that while favoring one injustice is not done to 
another. If this can not be- accomplished, the application should ordinarily be 
denied. 

" We think, also, that If no such order is made when the receiver is appointed, 
and it ui)i3ears In the progress of the cause that bonded Interest has been paid, 
additional equipment provided or lasting and valuable improvements made 
out of earnings which ought in equity to have been employed to keep down 
debts for labor, supplies, and the like, it is within the power of the court to use 
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the income of the receivership to discharge obligations which but for the diver- 
sion of funds would liave been paid in the ordinary course of business. This 
not because the creditors to whom such debts are due have in law a Uen upon 
the mortgaged property or the income, but be<-nuse, in a sense, the officers of 
the company are trustees of the earnings for the benefit of the different classes 
of creditors and the stockholders; r.nd if they give to one class of creditors 
that w^hich properly belongs to another the court may, upon an adjustment of 
the accounts, so use the income which comes into its own hands as if practicable 
to restore the parties to their original equitable rights. While, ordinarily, this 
power is confined to the appropriation of the income of the receivership and 
the proceeds of moneyed assets that have been taken from the company, cases 
may arise where equity will require the usc^ of the proceeds of the sale of 
mortgaged property in the same way. Thus it often happens that, in the course 
of the administration of the cause, the court is called upon to take Income 
which would otherwise be applied to the payment of old debts for current ex- 
lienses and use it to make permanent improvements on the fixed property or 
to buy additional equipment. In this way the value of the mortgaged property 
Is not infrequently materially increased. It is not to be supiwsed that any 
such use of the income will be directed by the court without giving the parties 
in interest an opportunity to be heard against it. Generally, as we know both 
from observation and experience, all such orders are made at the request of 
the parties or with their consent. Under such circumstances it is easy to see 
that there may somelinies be a propriety in paying back to the income from the 
proceeds of the sale what is thus again diverted from the current debt fund 
in order ta increase the value of the property sold. The same may sometimes 
be true in respect to expenditures before receivership." 
Fosdick V. Schall has been followed in — 
Miltenberger r. Logansport R. Co. (106 U. S., 280). 
Union Trust Co. r. S<mthern (107 U. S., 591). 
Kneeland v. American Loan Co. (136 U. S., 89.) 
Union Trust Co. r. Morrison (125 U. S., 591). 
Union Trust Co. v. Illlm^is Midland Co. (117 U. S., 434). 
Virginia & Alabama Coal Co. v. Central R. R. & Banking Co. (170 U. S., 355.) 
Burnham i;. Bowen (111 U. S., 770). 
Southern Ry. Co. t\ Carnegie Steel Co. (176 U. S.. 257). 
In the last cited case the Supreme Court said: 

" But it may be safely affirmed, upon the authority of former decisions, that 
a railroad mortgagee when accepting his security impliedly agrees that the 
current debts of a railroad company contracted in the ordinary course of its 
business shall be paid out of current receipts before he has any claim upon such 
income ; that, within this rule, a debt not contracted upon the personal credit 
of the company, but to keep the railroad itself in condition to l>e used with 
reasonable safety for the transportation of persons and property and with the 
expectation of the parties that It was to be met out of the current receipts of 
the company, ixmy be treated as a current debt; that whether the debt was 
contracted upon the personal credit of the company without any reference to 
Its receipt is to be determined in each case by the amount of the debt, the 
time and terms of payment, and all other circumstances attending the transac- 
tion; and tliat when current earnings are used for the benefit of mortgage 
creditors before current expenses are paid, the mortgage security is chargeable 
in equity with the restoration of any funds thus improperly diverted from 
their primary use." • 

It is observed from the foregoing quotations that the Supreme Court recog- 
Dized there that a railroad's first business is transportation, and that in fore- 
closing a railroad mortgage, it was vital to keep tne railroad in operation in 
order that the public might secure the benefit of transportation. 

The reason for the present law governing maritime liens on ships is the 
same. It will be found upon examination of the authorities that the courts 
have considered thf^t it was vital to keep ships operating and to give them 
& ready credit with repair men, supply men, apd shippers. See The Bmily 
Souder (17 Wall., 666, 672), where the Supreme Court said : 

** It liens created by the necessities of vessels ijfi a foreign port could be 
subordinated to or displaced by mortgages to prior creditors at home, such 
)|ens would soon cease to be regarded as having any certain value, or as af- 
fording any reliable security." 

Congress by the act of June 28, 1910 (86 Stat. L., 604), extended the privi- 
lege of maritime liens to creditors who gave credit to vessels in their home ports 
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for the very good reason that exi)erience showed that such liens were a neces- 
sity there for the same reason as they were necessary in foreign ports. It Is 
submitted that it would be indeed a step backward to pass a bill which would 
place companies transporting goods by water in the position which the Supreme 
Court found to be intolerable for railroad companies. Such legislation is dis«- 
tinctly opposed to the policy of our law. See Farmers* Loan & Trust Co. r. 
Kansas City, etc., R. R. Co. (53 Fed., 182-190), where Judge Caldwell says: 

" Railroads and railroad mortgages are of modern origin. The courts at first 
failed to distinguish between a mortgage on a railroad and a mortgage on a 
house and lot, and receivers were appointed without making any provision ta 
pay even the current wages of the employees of the company, or to pay for the 
most essential supplies, however recently furnished. Experience and observa- 
tion demonstrated the inequity of this mode of proceeding. Courts of equity 
were compelled to inquire into the nature of railroad property and railroad 
mortgages. It was perceived that, as a security for a debt, there was much 
more analogy between a railroad and ship than there was between a railroad 
and a house and lot. It was perceived that railroads performed on land the 
same offices that ships did on sea. They are both great indispensable instru- 
ments of commerce. Their chief diflPerence as such instruments is the chemical 
composition of the elements upon which they are operated. One moves In the 
water and the other on Iron rails. It is said of ships that they are made to 
plow the seas, and not to rot at the wharves, and railroads are built to be actu- 
ally operated In carrying the commerce of the country, and not to rush out. 
Unless It is kept in operation, a railroad does not fulfill the purpose of Its 
creation, and Is comparatively valueless as a mortgage security; but, like a 
ship it can not be operated and made valuable as an instrument of commerce 
or for any other purpose without Incurring daily expenses for work, supplies, 
and materials. These debts are never paid at the time they are contracted. 
That is impossible from the nature of the business. In the case of solvent 
companies, the time of payment varies with the same company at different 
times. It is longer or shorter, depending on the financial condition of the 
company, the length of its line, and other causes. The labor, supplies, and 
materials are absolutely essential to the operation of the road, and, as a matter 
of fact, are In most cases furnished on credit,. in the same sense. that the sup- 
plies of a ship are furnished on the credit of a ship. For these and other like 
reasons there has been a growing tendency among the courts and legislatures 
In this country to give such debts of a railroad company priority over the lien 
of a mortgage." 

It has been suggested that the English have found that their mortgage law 
worked satisfactorily. It Is to be noted, however, that In England the vast 
majority of ships are owned by large companies, and that It Is a common 
practice to Insert a clause In ship mortgages providing for the payment of 
a certain amount of repair and supply liens before the mortgages receive 
anything. Moreover, bankruptcy in England and Europe generally have never 
been regarded as leniently as it is with us. Both in England and in Europe 
If a company or an ludlvidual becomes bankrupt, he is held to a very strict 
accountability, an accountability which Congress did not think wise to Impose 
upon bankrupts under our law. For this reason bankruptcy In England Is 
rare as compared with us where It Is an every day occurrence. Irresponsible 
shipowners could defraud the public In the manner which we have Indicated 
Ip the early part of this brief with the knowledge that under our bankruptcy 
law, the chances of being called to account criminally are slight As an Illus- 
tration we refer you to the practice wiilch has prevailed in the city of New 
York for a number of years where Irresponsible real-estate operators mortgage 
their land for more than it is worth and thus deprive mechanics of the lelns 
given them by statute. We know of no case where such oi^erators have been 
punished criminally. 

To sum up we submit that If the bill becomes a law, our exporters will have 
to take into consideration a new risk in the conduct of their business. Un- 
doubtedly they will learn what this risk Is by many sad and disastrous ex- 
periences. The Inevitable consequence will be an Increase in freight rates 
which shippers will have to pay without receiving any corresponding benefit 
and the destruction of the credit of American ships. Foreign ships will not 
be effected by the bill, consequently shippers can deal with them as they do 
now. If the bill becomes a law, underwriters can no longer hope to recoup 
their losses by being subrogated to the rights of shippers as they will know 
that In so far as American ships are concerned such a remedy will be value- 
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less. Nor will shippers or their underwriters be able to rely upon shipowners^ 
performing their duty of carrying cargo to destination In the event of the 
voyage being Interrupted or delayed. If the bill becomes a law, shippers will 
undoubtedly ask underwriters to cover this risk which they can do only by 
charging a premium therefor. As the bill affects American ships only it will 
mean the shippers on American ships will pay greater insurance premiums 
than shippers on foreign ships. It will mean delay In repairing ships because 
the repair men will only dare to grant large credits to companies of unques- 
tioned financial standing. 

We have been Instructed by the National Board of Marine Underwriters ta 
protest In its name against the objectionable feature of the proposed bill as 
pointed out In this brief. 

The National Boabd of Mabine Underwmters, 
By Harrington, Biqham & Enqlar, Its Attorneys. 



Philadelphia, Pa., September 10, 1919, 
Hon. William S. Greene, 

Chairman Committee on the Merchant Marine and Fisheries, 

Washington, D, C, 

Dear Sib : At the hearing held before your committee last Thursday, the 4th, 
I discussed particularly that part of section 6 of bill H. R. 8873, relating ta 
ship mortgages, found on page 8, as follows : 

" The proceeds derived from such sale shall be applied by the court to the pay- 
ment of such Judgment or judgments and costs as may be entered in such suit 
and to the payment of any other liens or Incumbrances upon the mortgage 
property, for which Intervention shall have been made, all In accordance to- 
their respective priorities, etc." 

I objected to this particular clause for the reason that it would divest ad- 
miralty jurisdiction now resting in the United States district courts, sitting as 
courts of admiralty, to the district courts, sitting as courts of equity. Under tlie- 
present law the United States court sitting as a court of admiralty has exclu- 
sive jurisdiction "of all civil causes of admiralty and maritime jurisdiction, 
etc." This court is authorized to regulate its own practice as may be necessary 
or convenient for the advancement of justice and prevention of delays In pro- 
ceedings. 

It is admitted that the legislation proposed is of a nonmaritime character, ta 
be enforced by a nonmaritime court. It, however, proposes in the above section 
to apply the proceeds of the sale of a vessel mortgaged to the payment of ** any- 
other liens or Incumbrances," referring to maritime liens. It assumes to divest 
the admiralty court of its exclusive function of passing upon strictly mari- 
time claims and places in a court of equity the power of an admiralty court to 
determine whether or not maritime liens exist and, if so, their standing. Under 
these circumstances, how can an admiralty court still maintain Its " exclusive- 
Jurisdiction"? 

In the case of Moran v, Sturges (154 U. S.), Mr. Chief Justice Fuller said ; 

"These libelants were entitled to have their causes tried in the court of 
admiralty according to the rules and practice of admiralty, and that right 
could not be taken away from them nor would the decree or judgment of the- 
State court be pleadable in bar to their libels. If then the receiver had first 
taken actual possession of these vessels and sold them, such sale would not 
have cut off maritime lions and the right to have them enforced, and while it 
may be true that the State courts, exercising equitable jurisdiction, might 
undertake, in the distribution of property, to save the rights of holders of 
maritime Ifens, yet it Is certain that these courts would have no 'power by a 
sale under statute to destroy their liens unless they had voluntarily submitted' 
themselves to that jurisdiction." 

Chief Justice Taney in his dissenting opinion concurred in by three of his^ 
associates in the case of Taylor v, Carryl (20 How., 583; p. 278, Moran v, 
Sturges, supra), said: 

" By the Constitution and laws of the United States, the only court that has^ 
jurisdiction over this lien (seamen's wages) or is authorized to enforce it i» 
the court of admiralty, and it is the duty of that court to do so  • *. Na 
court of common law can enforce or displace this lien. It has no jurisdiction 
over it, nor any right to obstn^ct or interfere with the lien, or the remedy 
which is given to the seamen. A general creditor of the shipowner has no- 
llen on the vessel. When she is attjiched (as In this case) by process from a 
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court of common law nothing Is token, nor can be token, but the interest of 
the owner remainhig after the maritime liens are satisfied. The seizure does 
not reach them. The thing taken is not the whole interest in the ship. And 
the only interest which this process can seize is a secondary and subordinate 
interest, subject to the superior and paramount claims for se.'imen>. wages: 
and what will be the amount of those claims, or whether anything woukl 
remain to be attached, tlie court of common law cnn not know until they are 
heard and decided upon in the court of admiralty. 

"The court (Moran v. Sturges) referred to the Sailor Prince on Ben. 234, 
where Blatchford, J., 'regarded the principle proceeded on by the majority of the 
court in Taylor v. Carryl at best as a rule of comity; a relinquishment by a 
<jourt of admiralty of its clear jurisdiction,' in favor of a State court, which 
can not enforce or displace such lien, and has no jurisdiction over it, giving to 
the State court the right, for the time being, to obstruct and interfere with tbe 
lien and with the remedy of the seamen. That principle or rule of comity is, 
according to Taylor v. Carryl, to be sustained In regard to a vessel which has 
been seized by and is in the lawful custody of the aheriflC under process from 
the State court, so long as it is in such custody, the Federal court being at 
liberty, when the litigation in the State court is ended, or when the possession of 
the sheriff is discharged, to take possession of the vessel and enforce against 
Jt admiralty liens •  *. Now, this rule of comity, thus regarded and lim- 
ited and administered, may, perhaps, in ordinary cases, work no other mis- 
chief than to cause unnecessary and harsh delay in the enforcement of their 
rights by a class of men whose paramount and superior claims are recognized 
in the codes of law of all commercial countries. The State court can seize and 
sell only the Interest of the owner in the vessel over and beyond the amount 
of the liens of the seamen, and can convey no absolute right of property in the 
whole vessel to a purchaser. Legally, the Hen remains, to be enforced the 
moment the hand of the State officer is withdrawn from the vessel. And the 
vessel, in theory at least, remains in specie, so as to be subject to process for 
the enforcement of such lien.'* (The Caroline, 1 Lowell, 173; the B. L. Cain, 
45 Fed. Rep., 367, 370.) 

These cases relate to seizures of vessels by process outside of an admiralty 
court : 

Simonton, J., said in the Cain case : ** So, for the present, this court can 
proceed no further. But the liens set up in this court are maritime Uena 
which can not be adjudicated or passed upon in the State court Over these 
liens the jurisdiction of this court Is exclusive. They will be protected in 
this court." 

The Elexena' (53 Fed. Rep., 359) : "It, the maritime lien, is a ^s in re: 
and it has been settled so long that we know not its beginning, that a suit 
in the admiralty to enforce and' execute a lien is not an action against 
any particular person to compel him to do or forbear anything; but a claim 
against all mankind; a suit in rem, asserting the claim of the libellant to 
the thing as against all of the world." (The Young Mechanic, 2 Cartls, 404* 
412; Rock Island Bridge, 6 Wall., 213; the J. C. Rumbell, 148 U. S., 1.) 

Assuming that proceedings in mortgage foreclousure are instituted in the 
United States district court on the equity side under the terms of the pi>Oh 
posed bill, and process issues against the vessel, and« assuming also that a 
repair man files a maritime lien in the sayae court on the admiralty si<ls, 
and process issues against the vessel, immediately you have a conflict ^ 
to whether the district court in equity or the district court in admiralty 
shall sell the vessel and distribute the proceeds. If the admiralty court tias 
Jurisdiction it will sell and distribute the proceeds an(K>ng strict^ maritime 
lien claims, because it has no jurisdiction over ^on-marltin^ claims such as 
a mortgage. If the equity court proceeds to sell and distribute, giving 
preference to the mortgage over strictly maritime lien cli^im^ it will be 
assuming admiralty jurisdiction which Congress has no power to give. If 
the equity court has no jurisdiction any sale directed under its carder would 
not confer a clear title. Admiralty Hens would still be enfofced by an admiralty 
<30urt in its usual process against vessels. 

In the case of the William Hoag (69 Fed. 743), a sean^an sought to en* 
force a wage lien against a vessel in charge of receivers appointed by a 
United States district court in equity, but it was contended that "it wa9 
Against the policy ol the law to allow admiraty tQ interfere wl^th operation ot 
n vessel by a court having jurisdiction to operate it through a receiver." 
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" Does the fact that the wages are earned in an employment by a receiver 
take the case out of the general rule which confers Jurisdiction upon the 
admiralty courts for any reason? It is urged that the court appointing the 
receiver is competent to Jirotect the mariners* right, and that by taking 
Jurisdictloii a court of admiralty Interferes in the administration of the 
receivership. Maritime liens grow out of the necessities of commerce, and 
when they are for services they depend upon the character of* the employ- 
ment, and these are not affected by the fact of receivership. The character 
of the ownership or control of a vessel can not in any case affect its liability 
nor lessen the necessity for the credit which the law of maritime liens sup- 
plies, nor render less meritorious the services which that law compensates. 
Whether the court appointing the receiver might have provided for the 
payment of these claims, or had the power to do so, is not material. It has 
not done so and the property is no longer in its custody. The right is a sub- 
sisting one imder the law, and this court can not properly refuse to enforce it." 

To my mind, these jurisdictional questions are of paramount importance 
and require serious consifleration. 

Will you kindly send me printed copies of the hearings held since last 
Thursday, the 4th; also copy of bill, if it has been amended. 
Yours, very respectfully, 

WiL^ARD M. Harris. 



Argi^mbnt Against Rill 8873 and Proposal to Amend. 

H. R. 8873 is for the purpose of giving priority to mortgages on vt^ssels over 
all maritime liens, excepting "crew's and 8teve<lore*s wages, general average 
and salvage." At present the admiralty law is well settled. It has always been 
held that it is unwise for admiralty courts to have Jurisdiction over mortgages 
on vessels. (Bene<lict Admiralty, sec. 188; Hughes Admiralty, 18, 341.) 
This doctrine has been approved many times by the Supreme Court of the 
United States. A leading case on the subject is the J, K. Bmnbell (148 U. S., 1). 

The experience of many years has demonstrated that in order to have an 
efficient merchant marine, to have vessels repaired quickly, and to have them 
in port as little as possible, it has been necessary to establish a system of 
maritime liens with well-defined priorities. This system has not primarily 
grown out of legislation, hut has come about because of the experience of vessel 
owners and of commerce. First the necessities of the situation came, then 
these were crystallized into customs which were recognized and established 
^y law. Mortgages on vessels have never been permitted to be prior to the 
maritime liens. Those who have Invested In maritime mortgages have been 
somewhat in the situation of holders of preferred stock in commercial enter- 
prises. They have never been, and should not be, entitled to priority over 
Uenor whose efforts and work contribute and maintain the efficiency of- the 
craft 

Admiralty Jurisprudence, even more than most branches of the law, is the 
accumulation and growth of centuries of experience In the field of commerce. 
The law as it stands to-day is the concrete recognition of customs and business 
practices fbund to be necessary in the establishment of a merchant marine. 
House bill 8873 disregards many fundamental principles of admiralty law; and 
seeks to subordinate the recognized maritime liens to mortgages on vessels. 

In reference to maritime liens, the situation is summarized in Benedict's 
Admiralty, section 182, as follows: 

"A ship is, of necessity, a wanderer. She visits places where her owners 
are not known, or are inaccessible. The master is not usually of sufficient 
pecuniary ability to respond to the demands of the voyage, and he is the fully 
authorized agent of the owners. These and other kindred characteristics of 
maritime commerce have established the necessity of making the ship herself 
securUyt in many cases, to those who have demands against the master or 
owners." 

At present the admiralty law does not recognize either the priority of a mort- 
gage over muritime liens or the Jurisdiction of the court to foreclose such a 
mortgage. (Hughes Admiralty, 18, 341; Benedict Admiralty, sec. 188.) 

The reasop why mortgages have always been held inferior to maritime Hens 
Is stated by Mr. Justice Story in the Jerusalem (2 Gall., 345) : 

** It Is to be considered that the repairs were indispensable for the security of 
the ship, and actually increased her value. They are, therefore, not like a 
dry lien hy way of mortgage, or other collateral title.' 



»» 
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Further citations to the same effect appear in Hughes Admiralty, pages 
837 to 339. 

In order to show the importance of the suhject, I quote at some length 
from the opinion in the J, E. Rumbell (148 U. S., 1). This opinion by Mr. 
Justice Gray is of much importance and should be read not onlj^ as a state- 
ment of the Jaw Itself, but as expressing the wisdom of law and of showing 
the reasons why it is essential in practice that maritime liens should be 
prior to mortgages. 

** By the admiralty law, maritime liens or privileges for necessary ad- 
vances made, or supplies furnished, to keep a vessel fit for sea, take prece- 
dence of all prior claims upon her, unless for seamen's wages or salvage. 
It is upon this ground that such advances or supplies made or furnished 
in good faith to the master in a foreign port are preferred to a prior mort- 
gage, or to a forfeiture to the United States for a precedent violation of the 
navigation laws. (The St. Jago de Cuba, 9 Wheat, 409, 416; the Etnilp 
Bonder, 17 Wall, 666, 672.) 

" In the St. Jago de Cuba, Mr. Justice Johnson, in delivering Judgment, and 
speaking of the lien of material men and other implied liens under maritime 
contracts, said: *The whole object of giving admiralty process and priority 
of payment to privileged creditors is. to furnish wings and legs to' the vessel, 
* to get back for the benefit of all concerned ; that is, to amiplete her voyage.' 
*In every case, the last lien given will supersede the preceding. The last 
bottomry bond will ride over all that precede it; and an abandonment to a 
salvor will supersetie every prior claim. The vessel must get on; this is 
the consideration which controls every other ; and not -only the vessel, but 
even the cargo, is sub modo subjected to this necessity.* (9 Wheat., 416.) 

"The mortgagees can have no claim to be preferreil over the lien holder 
because of their priority in time; for their interest in the vessel is as much 
subject to the statute lien, as the interest of any other party. It is not In 
the power of the owner, by his voluntary act. to withdraw any part of the 
title from the operation of the Hen; If he could, he might altogetlier defeat 
it. (2 Curtis C. C, 422, 423.) 

"An ordinary mortgage of a vessel, whether made to secure the purchase 
money upon the sale thereof, or to raise money for general purposes. Is not 
a maritime contract, A court of admiralty, therefore, has no jurisdiction 
of a libel to foreclose it, or to assert either title or right of possession under 
it. (The John Jay, 17 How., 399; the Eclipse, 135 U. S., 599. 608.) 

"According to the great preponderance of American authority, therefore, 
as well as upon settled principles, the Hen created by the statute of a State, 
for repairs or supplies furnished to a vessel in her home port, has the Uke 
precedence over a prior mortgage, that Is accorded to a Hen for repairs or 
supplies in a foreign port under the general maritime law, as recognized and 
adopted in the United States. Each rests upon the furnishing of supplies 
to the ship, on the credit of the ship herself, to preserve her existence and 
secure her usefulness, for the benefit of all having any title or interest in 
her. Each creates a jus in re, a right of property in the vessel, existing 
independently of possession, and arising as soon as the contract Is made, and 
before the Institution of judicial proceedings to enforce it. The contract in 
each case is maritime, and the lien which the law gives to secure it Is marl- 
time in its nature, and is enforced in admiralty by reason of Its maritime 
nature only. The mortgage, on the otlior hand. Is not a maritime contract, 
and constitutes no maritime lien, and the mortgagee can only share in the 
proceeds in the registry after all maritime liens have l>een satisfied." 

The reasons advanced in favor of the bill are: First, that it will enable 
tlie United States Shipping Board to dispose of its ships promptly and safely; 
and, second, that It would be of general benefit to the merchant marine in 
inducing investments in shipping. 

To the proposition that the Shipping Board needs the bill in order to sell its 
ships, the an.swer is that a general bill should not be passed for a special pur- 
pose. If the Shipping Board needs assistance, the law should apply solely to 
Shipping Board vessels. It would seem that the board could be sufficiently 
protected if a bond were required, or if the sale were conditional, title not to 
pass imtil all payments were made. 

If the real purpose of the bill Is to encourage Investments In shipping and 
to establish a large merchant marine, the object is commendable. The question 
then comes on whether the bill provides the correct method. 
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CONSTITUTIONAL ORTECTIONS. 

The bill is open to severe criticism from the legal standpoint If the state- 
ments in the books on admiralty to the effect that a mortgage on a vessel is 
not a maritime Hen, and that an admiralty court has no jurisdiction to fore- 
close a mortgage (see citations ante), then this bill attempts to do by indi- 
rection what can not be done directly. At the outset this is a serious consti- 
tutional question which can not readily be passed over. 

The provisions of section 11 of the bill, to the effect that the act shall super- 
sede the provisions of State statutes conferring liens on vessels, also raises a 
constitutional question. The fact that similar language appears in the act of 
1910 (approved June 23) in regard to liens is not important, since that pro- 
vision has not been passed upon by the courts. 

A ^OBTGAGE ON A SHIP IS NOT LIKE A MOBTOAOE ON LAND. 

No legislation can make a mortgage on a vessel the same as a mortgage on 
land. In the first place, the vessel is a " wanderer." This fact, together wltb 
the uncertainty and perils of the elements, make the risk more or less danger- 
ous. In case of loss of a house the loss is not often total. In any event the 
land is left. In case of the loss of a vessel the loss is often total. Houses 
can be more effectively insured for the benefit of a mortgagee than a vessel. 
In caring for wear and tear and repairs the percentage in the case of a vessel 
is much higher than in case of a house. Furthermore, repairs on a house can 
be deliberately and economically made. In case of a vessel, speed and good 
workmanship are of vital importance. 

BEPAIBS A MATTEB OF OPEBATION. 

One of the underlying reasons why r^airs on vessels have given rise to 
prior liens is that they are fundamentally a part of the operating cost of the 
vessel. The security given by this lien allows repairs to be made at once. 
The repairer is not required to look into the security, because the credit of the 
ship, unimpaired, Is given to him. That this credit is so high, and because 
the security is ample, is the reason why it is so seldom that resort has to be 
made to the admiralty courts to enforce the lien. Because the bill is well 
secured is the reason why it is promptly paid. 

Were the repair man without security, were his lien reduced to a junior 
lien, he could not proceed with the utmost speed in his work of repairing. He 
w^ould be forced to examine the vessel, pass upon the value of the equity under 
the mortgage, and. In many cases, he would require a surety company bond to 
protect himjjelf. These things would be expensive items In the operation of 
the ship, especially as these would cause delay. Delay of a single day would 
often cost thousands of dollars. Then, with his lien reduced, the repair man 
would necessarily increase his prices In order to make up for lack of security. 

One reason why the repairer has always been given liberal security and 
priority in liens is that it is often Impossible to estimate the cost of repairs 
until the vessel has been docked and timbers removed. Cases were cited before 
the committee when it appeared at the outset that repairs would not exceed 
$10,(X)0 have, when the true state of the vessel was disclosed, cost $25,000. In 
other cases also cited estimates varied greatly according to the methods of 
construction required. When there is this uncertainty as to the real cost of 
repairs the admiralty court has found it necessary to encourage a system of 
liens which would give adequate protection to the men who made the repairs 
and furnished the material. Otherwise the ship would be delayed and hamiiered 
In her operation, and therefore unable to proceed as economically and ex- 
peditiously as would be necessary to enable her to be profitable. 

Repairs are a matter of operation. Speed is of highest importance. To delay 
repairs is to encumber the ship. To encourage speedy repairs and to assist in 
keeping the ship moving is to assist in building a merchant marine. Economical 
operations, rather than the cost of the ships, is the test of success. Ten years 
ago there were only five trans-Pacific steamers under the American flag. This 
meager representation of a great Nation on the greatest of oceans was la- 
mentable. Now, because those five steamships could not be profitably and 
economically operated, they have been sold. To-day they fly foreign flags. To- 
day there is not a single American ship crossing the Pacific under the American 
flag. 
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PBOPOBAL8 AS TO AMENDMENT. 

Of the various proposals to amend the bill the one most likely to increase 
Investments in shipping and at the same time give the repair man and others 
liens which t\'ould enable speedy repairs and efficient operation of the ship, ia 
the proposition to reserve at a foreclosure sale a percentage of the receipts to 
cover "contract claims." Claims to be so protected would be: "1. Repairs. 
2. Supplies. 3. Breach of charter. .4. Loss and damage to cargo as to which 
the ship may not be exempt by the Harter Act, e. g., improper loading, stowage, 
delay, loss or theft, damage due to unseaworthiness, failure to carry at all, etc 
6. There are other and minor contract claims, such as pilotage, towage, etc." 

(The above quotation is from the brief filed with the committee by Macklln, 
Brown, Purdy & Van Wyck, of New York. ) 

The repair man should continue to have the same Hen as he now has under 
the act of 1910. 

As to the. amount to be reserved for the satisfaction of such Hens, this should 
be the result of careful study. The suggestetl reservation of 25 per cent seems 
too small. The amount of repairs on a vessel for a year is uncertain. The size 
and tyix* of vessel, the kind and quality of construction, the age of vessel, the 
care — all make It difficult to strike an average. The varying fortunes of vessels 
of similar design and use add to this uncertainty. Recognition of these Items 
make It clear why estimates of well-informed men vary so widely. 

Many members of the Maritime Association of New York were recently 
asked to estimate the annual repairs on the average vessel. Several said that 
the conditions were so diverse that no fixed amount could be stattnl. Six, how- 
ever, gave definite figures: Two estimated the annual repairs at 10 per cent; 
two estimated the annual repairs at 15 per cent; two estimated the annual 
repairs at 2.'> i)er cent. Inquiry In Boston resultetl In similar statements, the 
amounts estimated running from 71 per cent to 25 per cent. 

For the purposes of the bill It is fair to take the larger percentages, because 
the danger of loss on the part of the ship repairer Is naturally greatest when 
the vessel is old, and when the repairs are extensive. Then, too, should be 
considered the unusual repairs. When they do come they are often a very high 
I)ercentage of the value of the vessel. It Is in such cases that It Is lmi>eratlve 
to have the vessel repaired at once. It Is also. In such cases, If the vessel Is 
mortgaged, that the repairer Is most likely to lose his lien. In such cases there 
Is the greatest need that he be protected. He Is entitled to this protection. 

It wcmld appear that to care for the average repairs, about 15 to 25 per 
cent of the value of the vessel Is requlre<l. To protect adequately those en- 
titled to other liens, a further i^ercentage should be allowed. A fair provision 
would be to allow half the pro<'ee<ls of the foreclosure sale for the mortgagee 
and half the proceeds to be api)ortloned among those holding maritime Hens. 
This proportion should be a matter of law rather than of Individual contract 
(as a covenant In the mortgage) In order to Insure stability and uniformity. 

It Is further submitted that to secure uniformity of procedure In the various 
Fetleral courts and to tend toward uniformity In maritime mortgages, that a 
uniform form (to be varle<l to meet conditions) be a part of the bill. Where 
uniform forms for conveyancing are now use<l they give satisfaction. 

Only by pillowing a liberal proportion of the proceeds of a Judicial sale to go 
to those entitled by reason of h<»lding maritime Hens, can the "cretllt of the 
ihip " be preserve<l. Without this credit the entire merchant marine would 
suffer. Investors In shiiis would eventually lose because of the handicap forced 
upon the operation and repairs. 

At present, when It becomes necessary to foreclose a mortgage on real estate, 
the proceeds at the sale seldom exceed or equal the amount due on the senior 
Incumbrance. The result Is that junior Incumbrances are u-sually forced to 
*bld In to prote<»t themselves or their security Is lost. To place ship repairers 
In this position, when the successful operation of vessels depends on their 
speedy and unhampere<l work, would mean a loss to the entire merchant marine 
which would eventually require corrective legislation. 

The burden Is on those who propose this legislation. In the language of Mr. 
Justice Story, " Repairs were necessary for the security of the ship and actu- 
ally Increased her value. They are, therefore, not like a dry lien by way of 
mortgage • • ♦." The experience of generations has shown that the con- 
duct of shipping can best be promoted by continuing the present system of 
maritime liens. If there Is need to encourage Investments, why destroy the 
priorities as now established by decisions and statutes? The best solution 
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Would be to permit mortgrages to stand on equal footing with mafitime liens 
lind sh&re equally with tliem In the proceeds of any judicial sale. 

Bill 8873, professedly to encourage investments in shipping, Is in danger of 
being considered a " bankers' " bill. Legislation of years past, tending toward 
financing the railroads, and directed toward that end rather than toward the 
practical operating of the roads, has been a contributing cause toward the 
present condition of some of our finest roads. This disastrous policy should 
not be followed in regard to our merchant marine. 

I'he motive of large shtpbuildittg plants in supporting the proposed legislation 
Is obvious. If they cafi build the ship and take a mortgage back they are then 
in a posltimi to demand the repairs on that ship. By holding a first moftgage 
they are less likely to lose their lien for repairs. -Furthermore, if the mortgage 
is so large that the repair man would demand a waiver of the mortgage or a 
bond, the shipbuilding plant can afford to waive the bond provided they do ther 
repairs. The proposed bill can readily be turned into a club which in many 
cases will force the repairs to be done by the yard which built the ship. This 
Is a real danger and should not be overlooked. 

Another matter which GongTess can not afford to underestimate is that legis- 
lation of this kind will affect ship repair industries employing thousands of men. 
In the port of Boston It Is estimated that laborers in shipbuilding and allied 
industries number over 20,000. If this industry is injured, as it Will be if the 
bill in the form presented is passed, the injury will fall on the thousands of 
employees. The first result will be that speed in repairs will be checked. This 
Will mean that less men will be required. Next with the risk of loss increased, 
because of the subordinating the repair man's lien to the mortgage, the repairer 
would be forced to increase his charges. This would check further business 
Und reduce the demand for men. Th^n would come the eventual discourage- 
tnent of capital, and the lessening the attractiveness of investment in repair 
plants, which would also reduce still further the demand for men. These con- 
siderations indicate that the bill would eventually have a serious effect on all 
labor dependent on ship repair yards and allied industries. 

Opposition to this bill 8873 on the part of repair plants is not mercenary. 
They believe in the merchant marine of the United States and are eager for 
its development and its success. It is not generally realized how important was 
the work of these plants in the war. It was the repair plants, not the ship- 
building plants, which had the chief part ih fitting out most of the vessels which 
had a real part in winning the war. The existing repair plants took the Ger- 
man merchantmen, w^hen damaged by the crews, and made them serviceable. 
They completed the lake steamers. They turned out submarine chasers. They 
Remodeled Government ships. They fitted out merchant ships for transport 
service. Of the actual vessels renovated, remodeled and used during the War 
over 90 per cent came from the repair yards. The elaborate shipbuilding plants 
which required months to complete and cost many millions, had hardly launched 
k ship before the war was over. In another emergency the first work must be 
done by the repair yards and their usefulness should be encouraged rather than 
hampered by legislation. 

Respectfully submitted. 

Wn^MOT R. Evans, Jr., 
Attorney for the WinnUimmet Ship Yard {Inc.). 

Robinson, Jenney & Evans, 

15 Beacon Street, Boston, Mass. 

The resolutions which follow were submitted to the committee by 
the National Board of Marine Underwriters and the New England 
Dry Dock and Ship Repair Association : 

Whereas a bill has been introduced in' the House of Representatives of the 
United States of America, entitled "A bill providing for the recording of 
mortgages on vessels and notation thereof on certificates of registry or en- 
rollment and license, creating jurisdiction in the district courts of the United 
States for foreclosure of such mortgages and providing procedure In con- 
nection therewith; also providing for maritime liens upon vessels for neces- 
saries, etc., and their enforcement, and subordinating the same to the liens 
of mortgages; repealing all conflicting acts; and for other purposes," and 
numbered H. R. 8873, Sixty-sixth Congress, first session ; and 

Whereas this bill is now under consideration by the Committee on the Mer- 
chant Marine and Fisheries of the House of Representatives; and 
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Whereas it is provided by section 7 of the said bill that the lien of mortgages 
on vessels filed for record in the office of the collector of customs and noted 
upon the certificates of registry or enrollment and license of such vessels shall 
be superior to all other liens arising out of or created by contract, except 
for crews* and stevedores' wages and salvage ; and 

Whereas if the said bill is enacted into a law unscrupulous and irreiq>onsible 
shipowners will be able to register their vessels in the name of corporations 
which have no other assets, and then personally take mortgages on such 
vessels for more than they are worth, knowing that If it should become their 
Interest to do so they could foreclose said mortgages and free the said vessel 
from the obligations of contracts of aflTreightment and thus relieve themselves 
from the duty of carrying -cargoes to destination, in the event of the voyage 
being interrupted or delayed ; and 

•Whereas this risk is not covered by any form of insurance ordinarily written ; 
and 

Whereas if the said bill is enacted into law underwriters will undoubtedly be 
asked to cover this additional risk when insuring cargo on American ships, 
and may be forced to charge a greater premium for such insurance than 
they charge on foreign ships ; and also may find it necessary to discriminate 
between steamers of established lines and steamers operated by small com- 
panies : Now, therefore, be it 

Resolved, That in the opinion of this board the proposed bill, if it is enacted 
into law, will deprive shippers of the means of acompelling carriers to perform 
their contracts of affreightment, and will destroy the security which lies at 
the foundation of all shipping contracts, and upon which American merchants 
have relied for many questions ; and be it further 

Resolved, That, for the reasons stated above, this board protests against the 
enactment of the said law, and the secretary of this board be and he is 
hereby instructed to send a copy of these resolutions to the committees of the 
House of Representatives and the Senate of the Congress of the United States 
who are now considering the said bill. 

[seal] H. Bond, Vice President, 

Louis F. Burke, Sect^tarp. 

New Yobk, Sept&mber 18, 1919. 



New England Dry Dock & Ship Repair Association, 

Boston, Mass.^ September 2k, 1919, 

At a meeting of the executive committee of the New England Dry Dock 

& Ship Repair Association duly held at Boston on September 22, 1919, the 

following resolutions were unanimously adopted : 

Whereas American ship repair plants were called upon during the war, to 
equip, remodel, and make serviceable the ships of this country and those 
of other nations secured by the United States : and to repair German steam- 
ships mutilated by their crews, in order that they might be useful in 
prosecuting the war; to rebuild commercial craft that they might transport 
our troops across the Atlantic ; to refit speedy yachts as submarine chasers ; 
and 

Whereas the work of American ship repair yards was conducted patriotically 
and expeditiously and their labors resulted In giving to the United States 
over 90 per cent of the merchant ships In active service during the war and 
in making possible the active operation of these ships ; and 

Whereas the preservation and upbuilding of ship repair yards is of vital 
importance to the operation of a merchant marine. 

Resolved, That the New England Dry Dock & Ship Repair Assoclatfon 
express to the (Committee on the Merchant Marine and Fisheries of the House 
of Representatives its unqualified support of all legislation tending to develop 
a merchant marine. 

That it condemns House bill 8873 as presented as an unwise and reactionary 
measure tending to Impair the effective and successful operation of merchant 
ships. 

That in order to benefit the maritime industry, the preservation of the 
** cr«»dlt of the ship " is paramount ; that without such credit the operation 
of shipping will be hampered ; and, 

That in considering furtlier the subject matter of House bill 8873, there 
should be security now afforded by maritime liens under existing practice. 
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and for protecting those industries and the hundreds of thousands of em- 
ployees which make possible speedy repairs of ships and the efficient operation 
of our merchant marine. 

Henby Morgan, Secretary. 



(The following letters of protest against bill H. R. 8873 were sub- 
mitted :) 

New York, September 9, 1919. 

OOHMITTEE ON THE MERCHANT MARINE AND FISHERIES, 

House Office Building, Washington, D. C, 

Gentlemen: After the adjournment of the committee on last Friday, and 
pursuant to its suggestion, Messrs-. Campbell, Goulder, White, Hunter, and 
myself went over the hill. All Df the suggestions which were made by anyone 
at this meeting were concurred in and the bill amende<l accordingly, such as 
the rate of interest being left to agreement between the parties, method of 
foreclosure, percentage to be retained to give the vessel a respectable credit 
and standing, etc., except one, and that was as follows : 

Mr. Campbell seems to think that 25 per cent, or whatever percentage is de- 
termined by your committee, should be reserved for the credit of the vessel, 
should be provided for in the mortgage that will be drawn in each instance; 
while the rest of us think that this ought to be Incorporateil in the bill. 

As I stated to the committee, my Arm represents not only dry-dock men and 
those who supply ships, but also corporations which would be very glad to 
invest money in mortgages on ves els if they could have reasonable security, 
and I have succeeded in convincing even the former that their interest in the 
long run will be promoted by giving reasonable security to a mortgage, because 
of the resulting increase in their business. 

I think it is of almost vital Importance to the success of the bill that this 
percentage should be put in the bill, for the following reasons : 

1. It will be put in* in cleiCr, unmistakable, language which will accurately 
and definitely settle the security that is to be given to the mortgage on one 
end, and the amount that Is to be extended to the general ship's credit on the 
other, and neither of these two clas es could be mistaken In their dealings with 
the ship. 

2. If thlg Is left to be provided for In the mortgage, the tendency of every 
lawyer who draws a mortgage will be to favor and protect his mortgagee, and 
the language which he uses In giving this percentage to the general unsecured 
creditors of the ship may be' ambiguous and the subject of litigation. 

3. Every mortgage would have to be examined by a person extending credit 
to the ship, and would probably Involve the services of a lawyer; whereas 
general creditors ought to be entitled to know by the terms of the bill that 
this percentage is reserved for their security. 

4. A great majority of mortgages now drawn simply provide that no lien 
shall be created against the vessel beyond a certain extent, say $10,000, as in 
the case of some Lake vessels. The only penalty, of course, is that the mort- 
gage becomes due at once. 

Suppose this bin passes, giving priority to a mortgage. The fact that such 
a provision is inserteil in the mortgage does not protect the supplier or material 
man, because, while he gets a lien. It Is still subordinate to the mortgage, and 
therefore as a means of furnishing credit to the ship it is valueless. 

Since I returned, I have discussed this with Mr. Crane, the ship man who 
attended with me. and also with Mr. Duckett. of the Duckett Steamship Co., 
of London, and other English shipping men, and all seem to think this balance 
of 25 per cent for the general credit of the ship and 75 per cent for the mort- 
gage Is an excellent one, and that It should be put in the bill. 

I think in time to come, possibly some few years later, there will have to be 
additional legislation so as to put American shipping on an equal ba^ls with 
foreign vessels so far as operation Is concerned, or It will again dwindle to 
nothing ; but this Is a matter which can again be taken up in the future. 

Referring again to the 75 per cent to the mortgagee : His mortgage Is by the 
terms of the bill superior to all contract claims, except seamen's wages and 
salvage. Seamen's wages are negligible. Salvage can be insured against. His 
lien is subordinate to the ordinary fire and marine risks, but these also are 
covered by Insurance. The ordinary mortgage upon a vessel would not ,and 
ought not to exceed 50 per cent, so that the mortgagee has 25 per cent leeway 
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to cover depreciation generally In vessel property. The mortgages are usually 
for one year, rarely more than two years, and I therefore can not see how a 
mortgagee could lose unless something happened which destroyed his ability td- 
collect his insurance, such as failure to comply with some warranty in the 
policy. 

Suppose, however, this did happen? He would still be subject to the same 
loss, even if he had the full 100 per cent as security ; so that speaking practi- 
cally he has complete security with the 75 per cent plus his insurance, and 
you have still left a fair margin of 25 per cent which a ship in all honesty ought 
to preserve to discharge current debts and give the vessel credit. 

Mr. Campbell and- the rest of the gentlemen discussed this matter after tlte 
committee adjourned \and asked me if I would* amend the bill in accordance 
with the suggestions which we then concurred in and sent them copies. I 
have tried to do this, but the press of business has been such that I have as 
yet been unable to do so. To-morrow Is a holiday in New York on account of 
Pershing^s arrival, and I am going to try and do it then and have it printed* 
the amendments proposed being In italics. I will then send a copy to these 
gentlemen and also to your committee. 

I, of course, would be very glad to be of any assistance I can to your com- 
mittee and be a factor toward the establishment of a successful bill w^hich 
will attain the object we are seeking, and if you should so wish, I will come 
down to Washington on Wednesday night and be in attendance on Thursday 
morning. If so, would you be good enough to ask the secretary of the committee 
to send me a telegram to-morrow, care of John F. Macklin» 67 South Oxford 
Street, Brooklyn, so that I could get it before 5 o*clock. 
Yours, respectfully, 

PiERBE M. BaowN. 



Boston, September S, 1919. 

Chairman Committee on the Merchant MAStNE and Fisheries, 

House of Representatives, Washington, D. C. 

Dear Sir: I have just received from Mr. Campbell a revised copy of the 
bill relating to vessel mortgages and am asked by him to be present at your 
meeting on Thursday, September 4. 

It is absolutely impossible for me to arrange this as, in addition to other 
business, I am engaged in various meetings of the American Bar Association 
here this week. Many of the lawyers here at the present time are interested 
in the bill and it will be much appreciated if your committee would continue the 
hearing on Thursday, September 4, until some time next week. 

I believe that the bill in question is a very unwise one. A large number of 
our vessels are owned in small shares, running all the way up from one one- 
hundre<l-and-thirty-sec()nd. If a part owner should mortgage his interest the 
proposed bill would allow the whole vessel to be tied up by a foreclosure of 
that mortgage. 

vApparently the bill in question is drawn for the purpose «)f protecting the 
United States in selling their vessels on credit in the hope uf obtaining better 
prices than they will bring for cash. This may be a laudable object, but it 
seems to me that it is unwise to attempt to change the established law of this 
country, and certainly it should not be done without making suitable and proper 
provision for the protection of part owners in vessels who have no mortgages 
on their interest in such vessels. 

The sixth section of the proposed revised bill would open the door to all sorts 
of fraud and would allow an owner to mortgage his vessel or his Interest in the 
vessel, and then in case of trouble the mortgagee could come in and foreclose, 
and obtain his money from the vessel, before payment of any other claims; 
the purcsaser at such a foreclosure would obtain a good title against all the 
world, which would effectually cut out not only claims arising in contract but 
also claims arising in tort, which apparently are not given any consideration by 
the framers of the bill. 

The latter part of section 6, taken in connection with section 7, would, I be- 
lieve, be construed so that the "Judgment and costs" entered in the foreclosure 
suit should be first paid out of the fund rweived from the sale of the vessel 
and that after that has been paid other liens and enciuubrances would be paid 
out of the balance, if any, according to their resi^ectlve priorities. I can not 
believe that such should be the intention, and yet apparently, taking the lan- 
guage of the latter part of section 6 In connection with the language of section 
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7, that would be the construction which would eventually be placed upon the 
statute. 

Under flection 7, if an owner, or even a part owner should mortgage his inter- 
est in the vessel for its full value, then no repairer or dry dock would allow the 
vessel to be repaired or dry-docked until that mortgagee would assent; the 
lesult would be that the vessel, if in trouble, would not be dry-docked until 
some arrangement was made with the mortgagee or owner. It would certainly 
create an impossible situation if a part interest in a vessel were mortgaged to 
some absent, unreasonable, or irresponsible person and repairs were necessary 
to allow the vessel to go to sea. 

Furthermore, I doubt very much if any deficiency Judgment obtained against 
a mortgagor without personal service would be valid over and above the net 
amount actually received by the mortgagee from the foreclosure sale ; if that is 
so. the mortgagee might be greatly embarrassed in attempting to collect such 
deficiency on the note from the maker. 

I would be very glad to have a law passed giving the United States courts 
Jurisdiction to foreclose mortgages on vessels or interest in vessels; but I do 
not think it wise or proper to make such mortgages a first lien. I reipain. 
Very truly yours, 

EdWABD E. BtODGETT. 



WiNNisiMMET Ship Yard, (Inc.) 

Chelsea, Mass,, August 25, 1919. 
Hon. WiixiAU S. Gbeene, 

Chairman Committee on Merchant Marine and Fisheries. 

House of Representatives, Washington, D. C. 

DtiAB Sib : I have just received a copy of House bill 8422 in regard to mari- 
time mortgages. The members of the New England Dry Dock & Ship Repair 
Association are unanimous against the bill. The association comprises practi- 
cally all the firms and corporations engaged in ship repair work in this dis- 
trict 

As we had Just learned of the hearing, it is impossible for any representative 
to be present. However, I would be obliged if you would present this letter as 
a protest 

Even a hasty reading of the bill discloses the practical dangers. I am sure 
that it would delay repairing, especially of Shipping Board ships, and most 
yards would refuse to do any work unless they were protected by a bond. 

As you know, admiralty Jurisprudence, even more than most branches of the 
law, is the accumulation and growth of centuries of experience in the field of 
commerce. The law as it stands to-day Is the concrete recognition of customs 
and business practices found to be necessary In the establishment of a merchant 
marine. House bill 8422 disregards many fundamental principles of admiralty 
law, and seeks to subordinate the recognized maritime liens to mortgages on 
vessels. 

In reference to maritime liens, the situation is summarized In Benedict's Ad- 
miralty, section 132, as follows: 

"A ship is, of necessity, a wanderer. She visits places where her owners 
are not known, or are inaccessible. The master Is not usually of sufficient 
pecuniary ability to respond to the demands of the voyage, and he is the fully 
authorized agent of the owners. These and other kindred characteristics of 
maritime commerce have established the necessity of making the ship herself 
security, In many cases, to those who have demands against the master or 
owners." 

At present the Admiralty law does not recognize either the priority of a 
mortgage over maritime liens or the Jurisdiction of the court to foreclose such 
a mortgage. (Hughes Admiralty, pp. 18, 341; Benedict Admiralty, sec 188.) 

The reason why mortgages have always been held Inferior to maritime liens 
Is stated by Mr. Justice Story in the Jerusalem (2 Gall., 345) : 

*• It is to be considered that the repairs were indispensable for the security 
of the ship, and actually Increased her value. They are, therefore, not like a 
dry Iten by way of mortpmge or other collateral title." 

Further citations to the same effect appear In Hughes Admiralty, pages 
337 to 330. 

In order to show the Importance of the subject, I quote at some length from 
the opinion In the J. E. Rumbell (148 U. S., 1). This opinion by Mr, Justice 

136416— 19— PT 3 7 
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Gray is of much Importance, and should be read not only as a Statement of tlie 
law itself, but as expressing the wisdom of law and of showing the reasons 
why it is essential in practice that maritime liens should be prior to mortgages. 

" By the Admiralty law, maritime Hens or privileges for necessarj' advam-os 
made, or supplies furnished, to keep a vessel fit for sda, take precedence of all 
prior claims upon her, unless for seamen*s wages or salvage. It Is upon this 
ground that such advances or supplies, made or furnished in good faith to the 
master in a foreign port, are preferred to a prior mortgage, or to a forfeiture 
to the Unite<l States for a precedent violation of the navigation laws. (The 
St. Jago de Cuba, 9 Wheat., 409, 416; the Emily Souder, 17 Wall., 666. 672.) 

In the St. Jago de Cuba, Mr. Justice Johnson, in delivering judgment, and 
speaking of the lien of material men and other implied liens under maritime 
contracts, said: "The whole object of giving Admiralty process and priority 
of payment to privileged creditors is to furnish wings and legs to the vessel 
' to get back for the benefit of all concerned — that is, to complete her voyage.' 
In every case the last lien given will supersede the pi*eceding. The last bot- 
tomiy bond will ride over all that precede it ; and an abandonment to a salvor 
will supersede every prior claim* The vessel must get on ; this is the considera- 
tion which controls every other ; and not only the vessel, but even the cargo, is 
sub modo subjected to this necessity." (9 Wheat., 416.) 

"The mortgagees can have no claim to be preferred over the lien holder 
because of their priority in time, for their interest in the vessel is as much 
subject to the statute lien as the interest of any other party. It is not in the 
power of the owner by his voluntary act to withdraw any part of the title 
from the operation of the lien; if he could he might altogether defeat it** 
(2 Curtis, C. C, 422, 423.) 

'*An ordinary mortgage of a vessel, whether made to secure the purchase 
money upon the sale tliereof or to raise money for general purposes, is not a 
maritime contract. A court of Admiralty, therefore, has no jurisdiction of a 
libel to foreclose it, or to assert either title or right of possession under it.** 
(The John Jay, 17 How., 399; the Eclipse, 135 IT. S., 599, 608.) 

"According to the great preponderance of American authority, therefore, as 
well as upon settled principles, the lien created by the statute of a State, for 
repairs or supplies furnished to a vessel in her home port, has the like pre- 
cedence over a prior mortgage, that is accorded to a lien for repairs or sup- 
plies in a foreign port under the general maritime law, as recognized and 
adopted in the United States. Each rests upon the furnishing of supplies to 
the ship, on the credit of the ship herself, to preserve her existence and 
secure her usefulness, for the benefit of all having any title or interest in her. 
Each creates a jus In re, a right of property in the vessel, existing independ- 
ently of possession, and arising as soon as the contract is nfade, and before 
the institution of judicial proceedings to enforce it. The contract in each case 
is maritime, and the lien which the law gives to secure it is maritime In its 
nature, and is enforced in admiralty by reason of its iparltime nature only. 
The mortgage, on the other hand, is not a maritime contract, and constitues 
no maritime lien, and the mortgagee can only share in the proceeds in the 
registry after all maritime liens have been satisfied." 

The bill appears as an attempt to pass general legislation for a special cir- 
cumstance. It is axiomatic that as legislation this is bad. If, as it seems, 
the object Is to allow the Shipping Board to sell its ships and to take mort- 
gages back, then there is little excuse for a general act. That a department 
of the Government should seek general legislation for a specific purpose is 
surprising. A Government departiitent should be the last to ask for general 
legislation, " hasty and ill-considered " which is bound to cause damage to 
the conunerce of this country. The solution of the Shipping Board's diffi- 
culties would be to sell its ships as it desires and to require a sufficient bond 
guaranteeing the payments. It might also be provided that title should not 
pass until all payments were made. 

Legislation of the character outlined in House bill 8422 la a menace to our 
merchant marine. For half a century we have had the humiliating spectacle 
of having our conftnerce carried in the vessels of foreign nations. With the 
understanding, which has come with the war, of the immense importance of 
a large merchant marine we have at last started on a period of maritime 
activity which should place the United States at the head of the commerce 
of the world. If this progress is to continue, your committee nfust see to it 
that no blind legislation, such as you now have before you, shall be allowed 
to hamper our shipyards and our commerce. Another thing which your com- 
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mlttee should bear in mind is that in case of war the ship repair plants, not 
the shipbuilding plants, are the ones on which the Government must rely. 
The elaborate shipbuilding plants which toolE months to conik)lete had hardly 
launched a ship before the war ended. It was the ship repair plants that 
took over the German ships and made them serviceable after being damaged 
by their crews, completed the lake steamers, prepared the submarine chasers 
and remodeled merchantmen for transport service. Their work was over 90 
per cent of the output which actually helped win the war. Now that the 
emergency is over, some one draws a bill for the consideration of Congress^ 
which is bound to handicap the shipbuilding and ship repair industries of 
both coasts and make it easier for foreign countries to do this maritime work 
which should be done by American industries. 
Yours, sincerely, 

WiLMOT R. Evans, Jr. 



Boston, Mass., Auffusi 25, 1919. 
Hon. W. S. GsKENE, 

Home of Representatives, Wttshingtan, D. C. 

Sir : Our attention has been called to the proposed bill known as H. R. bill 
No. 8422, *' Mortgage on ships." 

We wish to emphatically protest against the enactment of this bill, which 
proposes that mortgages shall take precedence in priority of claim over a lien 
for wages, supplies, and repairs. This bill would create a necessity for a large 
amount of research in order to ascertain the approximate value of the vessel, 
if a mortgage has been recorded and If sufficient equity remains to liquidate 
other bills after the mortgage is foreclosed. It also leaves open a very ready 
avenue for fraud in the bogus mortgaging, sale, change of owners, etc. 

Even under the existing conditions covering libel and liens which are fairly 
satisfactory, many difficulties arise In establishing the validity of the claim 
against a vessel, and the passage of this bill w*ould make it a practical im- 
possibility to collect claims against vessels for such all important matters as 
wages, supplies, and repairs. 

As these matters affect all and every vessel, we sincerely trust that you will 
do everything in your power to prevent the enactment of such unsatisfactory 
legislation. 

Very sincerely, yours, 

Bebtelsen & Petersen Eng. Co., 
Paul J. Bebtelsen, 

Assistant Manager, 



Boston, Mass., August 25, 1919. 
Hon. W. S. Greene, 

House of Representatives, Washington, D. C. 

Dear Congressman Greene: This company wishes to emphatically protest 
against enactment of legislation with reference to maritime liens which disturb 
existing practice proven satisfactory for so many years. 

We are unalterably opposed to H. R. No. 8422, " Mortgage on ships," which 
proposes that mortgage shall take precedence in priority of claim over a lien 
for wages, supplies, and repairs. The amount of research necessary to ascertain 
if a mortgage has been recorded and the necessary approximate value of the 
vessel to ascertain if sufficient equity remains after a foreclosure would Involve 
too much time, and chance of error, also a chance for bogus mortgages, etc., 
would be too much in evidence. 

We sincerely trust that you will use your efforts to see that the existing 

proceeding covering liens is not disturbed, as from past experience of our own 

and from the experience of other contractors in a similar line, we have found 

the present basis to be eminently satisfactory. 

Trusting that your efforts along the above lines will be successful, we remain, 

Yours, very truly. 

Marine Engineering Co., 
Harry E. Rat, 

Assistant Treasurer. 
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Thk Atlantic CJohpobation, 
Portstnouth, N, H., August 25, 1919, 
Hon. W. S. Greene, 

House of Representatives, Washington, D, C, 

Dear Congressman Greene : We are builders and repairers of ships. 

We believe the existing laws, with reference to maritime liens, and the pro- 
tection thereby accorded to this industry should not be disturbed. 

We are absolutely opposed to H. R. No. 8422, " Mortgage on ships." 

This bill, if it becomes a law, will open the way to fraudulent representations, 
both before and after wages, supplies, and repairs have been furnished to the 
vessel. 

This Industry can not exist without reasonable protection, and the proposed 
bill takes away practically all security from the man who really keeps the 
vessel in commission. 

We hope you will use your efforts to secure a continuation of the present 
satisfactory procedure. 
Yours» very truly, 

The Atlantic Cobpobation, 
H. C. Latnes, General Manager. 



East Boston, Mass., August 25, 1919. 
Hon. W. S. Greene, 

House of Representatives, Washington, D. C, 

Dear Congressman Greene: The undersigned emphatically protest against 
enactment of legislation with reference to maritime liens which disturb exist- 
ing practice proven satisfactory for so many years. 

We are unalterably opposed to H. R. No. 8422, " Mortgage on ships," which 
proposes that mortgage shall take precedence in priority of claim over a lien 
for wages, supplies, and repairs. The amount of research necessary to ascer- 
tain if a mortgage has been recorded and the necessary approximate value of 
the vessel to ascertain if sufficient equity remains after a foreclosure would 
involve too much time and chance of error, also a chance for bogus mortgages, 
etc., would be too much in evidence. 

We sincerely ti:ust that you will use your efforts to see that the existing 
satisfactory procedure covering libel and liens is not disturbed. 
Yours, very truly, 

Boston Shipbuilding Co., 
Wm. B. DiNGWELL, President. 



East Boston, Mass., August 25, 1919. 
Hon. W. S. Greene, 

House of Representatives, Washington, D. C. 

Dear Congressman Greene: The undersigned emphatically protest against 
enactment of legislation with reference to maritime liens which disturb existing 
practice proven satisfactory for so many years. 

We are unalterably opposed to H. R. No. 8422, ** Mortgage on ships," which 
proposes that mortgage shall take precedence in priority of claim over a lien 
for wages, supplies, and repairs. 

The amount of research necessary to ascertain if a mortgage has been re- 
corded and the necessary approximate value of the vessel to ascertain if suffi- 
cient equity remains after a foreclosure would involve too much time and 
chance of error, also a chance for bogus mortgages, etc., would be too much in 
evidence. 

We sincerely trust that you will use your efforts to see that the existing 
satisfactory procedure covering libel and liens is not disturbed. We are, 
Very truly, yours, 

Frame & McPhebson. 



Chelsea, Mass., August 25, 1919. 
Hon. William S. Greene, 

House of Representatives, Washington, D. C. 

Dear Congressman Greene: It has come to our attention that there is now 
before the House the bill, *' Mortgage on ships," H. R. No. 8422, which, if put 
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in force, will change the procedure covering libel and liens. We are very 
much opposed to this bill and wish that you will use your efforts in not 
having same enacted. 

Ships vnry from other properties, inasmuch as they are movable. They 
are all over the world. Other properties, as a rule, have a permanent locality. 
It would be*a very difficult matter to look up records to ascertain whether a 
ship was mortgaged, or whether there would be left enough value to cover 
repair bills. The enactment of this bill would handicap dispatch in maritime 
affaira The merchant marine of the United States should be studied carefully 
in order that burdens do not place her in a secondary position. 
We sincerely hope that your efforts will be to defeat this bill. 
Yours, very truly, 

Richard T. Green Co. 
By Thomas Greene, 

President. 



Providence, R. I., August 26, 1919, 
Hon. WiLUAM S. Greene. 

House of Representatives, Washington, D, C 

Dear Sib : We have been advised that a hearing before the House Committee 
on Merchant Marine and Fisheries was scheduled for August 27 with ref- 
erence to bill H. R. 8422, relative to mortgage on ships. It is further stated 
that the bill has been drafted by Ira S. Campbell and indorsed by you. 

We have, as you may know, constructed a marine railway and repair plant 
of considerable size and prominence, backed by local capital and assisted finan- 
cially by the United States Shipping Board, E.F.C. Our plant is practically 
complete and will soon be ready for business. We are sending you under separate 
cover a copy of the July edition of the Providence Magazine, and respectfully 
refer you to pages 312 and 326; also to the list of our board of directors 
given in the magazine article. 

The existing practice of priority for ship repairers seems to us to be 
entirely Justilied and necessary for the reasonable protection of ship-repair 
plants. We can not understand that there would be any honest objection to a 
continuance of these rights. 

In practice, when ships are sent to repair yards for dry docking, over- 
hauling, and repairing, great stress is laid on the necessity for very promptly 
completing the work so as to return the vessel Into service as promptly as 
possible. If the repairer must take time to Investigate the financial standing 
of all customers, and in particular mortgages held on vessels entering his 
plant, you may readily understand that serious delays are bound to occur, 
and in the long run the honest shipowner must bear this expense. 

We sincerely trust than any legislation taking away the rights of ship-repair 
plants will not be supported by you. 

Respectfully submitted. 

Marine Engineering & Dry Dock Co. of Rhode Island. 
F. W. Erickson, 

General Manager. 



East Boston, August 25, 1919. 
Hon. W. S. Greene, 

House of Representatives, Washington, D. C. 

Dear Sir: We wish to register an emphatic protest against the enactment 
of any law or bill regarding maritime liens which interferes with the practice 
now in force, this having been considered adequate and satisfactory for many 
years. 

H. R. bill No. 8422, "Mortgage on ships," which proposes that mortgages 
shall be given precedence in priority of claim over a lien for wages, supplies, 
and repairs. Is entirely contrary to present practices. The necessity for ascer- 
taining the correct legal details in regard to a mortgage and for determining 
the approximate value of a vessel in order to discover remaining equity after 
foreclosure, would Involve much valuable time, not to speak of the probable 
chance of error and the opportunity for fake mortgages. 
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We are absolutely opposed to the above-mentioned bill and would respectfully 
ask tbat you use your Influence in maintaining the present satisfactory legisla- 
tion concerning libel and liens. 
Very truly yours, 

Boston Marine Works, 
By Thomas McGrath, 

Manager. 

Perth Amboy, N. J., September S, 1919. 
Hon. William S. Greene, 

Chairman Committee on the Merchant Marine and PUheries, 

Washington, D. C. 
Dear Sir: Receipt Is acknowledged of your circular letter dated August 29, 
1919, with copy of bill H. R. 8873. 

Our position on this bill is the same as that on H. R. 8422, that is, we are 
strongly opposed to it 

In talking with vessel owners we find that the sentiment among them Is 
also very much opposed to these bills. 
Yours, respectfully, 

Perth Ambot Dry Dock Co., 
G. D. SNEDEKja^ Teamarer 



North Western Tow Boat Owners' Associatioii, 

Seattle, Wa«A., September 10, 1919. 

Chairman Committee on the Merchant Marine and Fisheries, 

Washington, D. C. 

Dear Sib: On August 27 we wired you asking you to kindly refrain from 
taking definite action on bill H. R. 8422. Since forwarding our telegram, copy 
of this bill Is before us and we plead that this bill should not become a law. 

We base our argument on the fact that it has always been held by our 
courts that where towing services are rendered to a vessel the bill for said 
towage is given priority over other claims. According to the bill presented, the 
mortgagee of a vessel has priority over all other claims, so that if a vessel, for 
argument's sake, was subsequently sold, the proceeds would be consumed by 
the mortgagee. 

As an example, suppose a vessel is worth $1,000,000 ; it may be mortgaged for 
$900,000; therefore the operators would only have an interest of $100,000 In 
the vessel. They could very quickly run up an indebtedness against said vessel 
more than $100,000, retain the freights that the vessel has earned, and simply 
refuse to pay the interest or principal to a mortgagee, who would then step In, 
take the vessel without giving the creditors an opportunity to get any salvage 
whatsoever ; whereas, according to the present law, the creditors come first and 
the mortgagee must, to protect himself, pay the creditors in order to get pos- 
session of his property. 

According to bill presented, as it appears to us, it would be necessary for us 
to ascertain whether a vessel has a mortgage on it before we could render any 
service, and as many of the vessels to which we render service are owned in 
other i)orts than those of Puget Sound, it is impossible for us to ascertain to 
whom we would look for remuneration other than the captain of the vessel. 

We know that when a service is rendered to floating property, as the law is 
at present, our claim for services, providing the same is legitimate, will always 
be taken care of by the United States marshal should we have to resort to leg^ 
means to collect our bills, whereas under the bill before yon we would be 
increasing the earning power of a mortgagee's property, and in the event of the 
refusal of the payment of a bill there would be no way by which we could be 
reimbursed. To the small tow-boat men this would unquestionably work a 
great hardship, and for that reason we pray that you do not report favorably 
on the bilL 

Yours, very trulyt 

North Western Tow Boat Ownebs* AsBOCZATioif, 
W. T. ISTED, Secretary, 
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Galveston, Tex., August 23, 1919. 

Hon. Clay Stone Bbiqqs, M. 0., 

Washington, D. C. 

Dbab Sib : We are advised that bills will be introduced as follows : 

House bill 8422, by Chairman Greene, of the Committee on the Merchant Ma* 
Fine and Fisheries, and a similar bill in the Senate by Senator Jones, the pur- 
pose being to provide for the recording of mortgages on vessels, to subordinate 
maritime liens for repairs and other necessaries to such mortgage. 

We are informed that the Committee on the Merchant Marine and Fisheries 
will hold a hearing in the bill at 10 a. m., Wednesday, August 27, at House 
Office Building in Washington. 

The experience of all other shipownlng countries has apparently demon- 
strated that liens for repairs and necessaries should supersede all others. The 
possibility of escaping from the payment of Just obligations incurred for repairs 
is so great, in the case of floating tonnage which can be removed from the place 
where the indebtedness was incurred, as to justify the most careful considera- 
tion of any proposed alterations of the existing conditions before the same be 
adopted. 

Commending this matter to your kind attention, we remain. 
Very truly, yours, 

Galveston Dry Dock & Construction Co., 
J. H. Langben, President. 



The following telegrams of protest against bill H. R. 8873 wer^ 
submitted : 

Galveston, Tex., September S, 1919. 

Chairman of OoMMrrrEE on Merchant Marine and Fisheries, 

Washington, D. C: 

Regarding House of Representatives bill 8873, Mr. Ernest Stavey, of the New 
York Towboat Owners' Association, is authorized to represent our association 
meeting to-morrow. This assocliitlou has a membership of 75, owning, operat- 
ing, and controlling over 300 vessels on the Gulf coast, and we most earnestly 
protest a?:alnst the passage of this bill. Copy of bill and date of hearing re- 
ceived this morning, otherwise would have been personally represented. Effect 
ot bill will entail untold additional expense upon tugboat operators, will neces- 
sitate masters carrying large funds to pay for provisions, etc., in ports other 
than their home; will require chandlers and others furnishing supplies to de- 
mand payment before delivering, on account of being impossible to satisfy mer- 
chants in every town our tugs may visit that there is no mortgages to take 
precedence over their claim. Would like to present reasons for opposing bill 
In person, but time will not permit, and have therefore authorized Mr. Ernest 
Stavey to represent our association before your committee. 

The Gui.f Association of Vessel Owners, 
J. R. GuYTON, Secretary. 



Norfolk, Va., August 26, 1919. 

Hon. WiuJAM S. Greene, 

House of Representatives, Washington, D. C: 
We are very much opposed to the proposed bill, No. 8422, providing for re- 
cording mortgages on vessels. We think this would be harmful and work In- 
justice to many. 

Norfolk SHrpBxnLMNG & Dry Dock Corporation. 



Perth Amboy, N. J., August 26, 1919. 

William S. Greene, 

House of Represetitatives, Washington, D. C: 
We wish to go on record as strongly opposed to House bill 8422 at hearing 

Wednesday. _ _ ^ 

Perth Amboy Dry Dock Co. 
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New York, N. Y., August 26, 1919. 

Chaibman Committee on the Mebchant Mabinb and Fishebies, 

' Washington, J). C: 

The New York Towboat Exchange (Inc.) request that you have a committee 
of boat owners to cooperate with your committee to modify bill 8422. In its 
present form it will work hardship and inconvenience to ttie 32 towing lines 
operating 205 boats, whom we represent. 

Fsedebick a. Russeli^ 
President New York Towboat Exchange (Inc.). 



DETBorr, Mich., August 26^ 1919. 
William S. Gbeene, 

Chairman Committee on the Merchant Marine and Fisheries, 

Washington, D. C: 

• H. R. 8422, providing for recording mortgages on vessels, etc. I respectfully 
urge that proposed legislation is unnecessary and very unjustifiable for follow- 
ing reasons: Subject matter with which proposed bill attempts to deal hn.s 
been settled In jurisprudence of United States for more than 50 years and Is 
well understood by all who have to do with maritime property. In general 
administration of present law is entirely satisfactory to shipowners and ad- 
miralty lawyers In sense that rights and remedies under It are definite and 
well defined. Vessel mortgages are well 'known to be outside of admiralty 
jurisdiction, but are amply secured and enforced by existing law, and there is 
ho occasion whatever for Introducing confusion and new set of rules Into 
existing conditions. Proposed legislation will certainly have most unsettling 
and confusing effect. It Is very doubtful whether Supreme Court would con- 
sider It constitutional for Congress to put mortgages into admiralty jurisdic- 
tion when that court has repeatedly held that by their very nature they were 
outside that jurisdiction, or to completely unsettle existing rules as to rank 
of maritime liens by making a nonmarltlme lien superior to them. I regret, 
owing to lnsufl[iclent time allowed, Impossble to have our counsel, G. L. Ganfield, 
present at hearing to present objections to proposed bill. 

John R. Russell. 
President Great Lakes Engineering Works. 



Cleveland, Ohio, August 26, 1919. 
Congressman Gbeene, 

Chairman Committee Merchant Marine and Fisheries , 

Washington, D. C: 

American Boiler Manufacturers* Association is opposed to changes in present 
law which would provide that mortgages on ships would be prior and superior 
to liens for repairs and supplies, and we urge that the amendment as mentioned 
above be voted down. 

W. C. Connelly, President. 

East Boston, Mass., August 27, 1919. 
Hon. William S. Gbeene, 

Chairman Committee on Merchant Marine and Fisheries, 

Washington, D. C: 

H. R. 3422, if enacted, will work great Inconvenience and hardship to all 
ship-repairing concerns in the Nation. It will seriously delay on such repairs 
while such concerns are looking up Information concerning mortgages, thus 
increasing largely the cost of repairs, hence being a detriment Instead of a 
help to shipowners and their agents. 

The Atlantic Wobks, 
Alfbed E. Cox, Treasurer. 

Philadelphia, Pa., August 27, 1919. 
Hon. William S. Gbeene, 

Chairman Committee on the Merchant Marine and Fisheries, 

Washington, D. C: 

Respectfully protest against favorable consideration of H. R. 8422. Repairs 
and supplies protect mortgage, and when promptly furnished expedite handling 
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•Of ship. Delays would be prejudicial to mortgage and interest. Present laws 
entirely satisfactory. 

Vessel Owners' and Captains' Association of Philadexphia, 
A. F. Bbown, President. 



Jacksonyhub, Fla., August 25, 1919. 
'Congressman William S. Gbeene, 

Chairman Committee on the Merchant Marine and Fisheries, 

Washington, D. C: 
House bill 8422 should be helpful In financing construction of ships, but as 
•drawn is unfair to repair yards. Suggest collectors of custom be required to 
answer by telegram telegraphic inquiry from repair yard regarding mortgages. 
Also monthly bulletin listing all ship mortgages recorded or released ; also liens 
for repairs of dry docking ask precedence over second mortgage. Section 5 and 
section 6 unfair to repair yards who must be able to assume that man in 
charge of ship has authority to bind ship. 

Pnoa, 

Merrill-Si'evens Shipbuilding Corporation. 



August 26, 1919. 
Hon. WiTxiAM S. Greene, 

House of Representatives, Washington, D. C: 

We emphatically protest features of H. R. 8422, relative to mortgage on 
ships. Honest dealings with ship owners requires the malntalnance of priority 
for wages, supplies, etc., over mortgages. 

Marine Engineering & Dry Dock Co. of Rhode Island. 
F. Wm. Krickson, C. W. C. 



New York, N. Y., August 27, 1919. 
Hon. William S. Greene, M. C, 

Chairman Committee on the Merchant Marine and Fisheries, 

Washington, D, C: 

Respectfully and emphatically protest against provision of H. R. 8422, subordi- 
nating repairs and supplies Hens to mortgages, and trust that further oppor- 
tunity will be given for hearing. 

Association of Ship Stores Dealers of North Atlantic Seaboard, 
J. B. MoRRELL, President. 
J. H. Haffneb, Secretary. 



New York, N. Y., August 27, 1919. 
Hon. W. S. Greene, 

Washington, D. C: 

We respectfully protest against provisions of bill 8422. 

Henry A.- Kessel Co. 



Philadelphia, Pa., August 2H, 1919. 
'WnxiAM S. Greene, 

Chairman Committee on the Merchant Marine and Fisheries, 

Washington, D. C: 

Respectfully desire to enter protest against favorable consideration of H. R. 
^422. Proposed legislation would subordinate claims for repairs and supplies to 
mortgage, and Interests affected could insist upon some other form of accept- 
able security, which would involve delay while being arranged for, which delay 
would be prejudicial to mortgagee's interest, as expeditious handling of ship 
largely increases earning power. Repairs and supplies vitally necessary to 
successful operation, in absence of which mortgage would be valueless and not 
worth creating. Present laws adequate. Have stood test of time, and satls- 
factoi^ .all Around. 

Elisha Webb & Son Co. 
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Nkw Yobk, Autnfi 27, 1919. 
Hon. William S. Gbeene, 

Chairman Committee on the Merchant Marine and FiBheriea, 

Washinffton, D. C: 

Respectfully protest against provision of H. R. 8422, giving precedence of 
mortgages to repairs and supplies liens. 

Baker, Carver & Morbell. 

New Orleans, La., August 26, 1919. 
Garland I>ufb£, 

Washington, D. C: 

Would appreciate your attention at liearing before Merchant Marine and 
Fisheries Committee, House Office Building, 10 o'clock Wednesday morning, 
when House bill 8422 will be acted upon. We ask your strong opposition to 
this proposed legislation, as it would work great hardship on our local dry 
docks. 

Wabbbn Kkaxnev, 
PreH4ent New Orleans Board of Trade. 



New Orleans, La., August 25, 1919. 
Hon. H. Garland Dufr£, 

House of Representatives, Washington, D, €.: 

Chairman Greene, of House Committee on the Merchant Marine and Fish- 
eries, has introduced in House bill 8422, providing for recording mortgages on 
vessels and subordinating maritime liens for repairs and other neceissaries to 
such mortgages. Senator Jones, chairman Senate Committee on Commerce, has 
introduced a similar bill in Senate. Committee on Merchant Marine and Fish- 
eries holds hearing on bill 10 o'clock forenoon W^i^^^Ay* August 27, at House 
Office Building, Washington. We think proposed legislation extremely unfair 
to our interest. Admiralty law from most ancient times has preferred maritime 
liens to mortgages. It is to interest and advantage of mortgagee that vessel 
should be repaired and to put him ahead of us would unjustly enrich him at 
our expense. Mechanics' liens on buildings everywhere prime mortgages and 
same equitable consideration should control ships; will deeply appreciate your 
exertions to defeat bill. 

Tbe Johnson Ibon Wobks. 



New Orleans, La., September S, 1919. 
Hon. Garland DuprA, 

House of Representatives, WaslUngton, />. C: 

We understand House bill 8878, giving priority to mortgage claims over claims 
for repairs and supplies to vessels, will be heard by Committee on Merchant 
Marine and Fisheries on September 4. As suppliers of bunker coal to vessels 
we earnestly protest against any legislation giving mortgages priority over our 
coal bills. To. require suppliers to investigate the financial standing of each 
vessel would seriously hamper vessels in getting stores or supplies, as it would 
be necessary to demand guarantee of payment before supplies could be put on 
board. This bill is evidently intended to protect United States Shipping Board 
for deferred payment on vessels sold by them on credit. They should be able 
to secure their claims by bonds or other legal means and without sacrificing 
the interests of suppliers. We respectfully request your aid in defeating thl» 
bin. 

River Coal Co., 
Elmer B. Wood, 

Manager, 

New York, N. Y., August 26, 1919, 
3onv J. Eagan, 

House of Representatives, Washington, D, C: 

We resi)ectfully ask you to oppose House bill 8422, now before Committee on 
Merchant Marine and Fisheries, relating to mortgages, and providing they shall 
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lie superior to liens for repairs, supplies, and other necessaries, as unfair to 
repairers and furnishers of supplies, who not only keep vessels in operation but 
also preserve the security of mortgage. Proposed bill makes possible misrepre- 
sentation to secure repairs and supplies by unscrupulous owners and masters. 

Weehawken Dby Dock Co. 



New York, N. Y., August 26, 1919. 

John B. Eaqan, 

House of Representatives, Washington, D. C: 

We are operating in Jersey City a dry-docking and ship-repair plant and are 
opposed to House bill 8422, relating to mortgages on vessels and subordinating 
Hens for repairs and necessaries to such mortgages. The enactment of this bill 
will be unjust to persons repairing vessels and furnishing them with supplies 
to enable them to operate for benefit of owner and mortgagee. We ask your 
cooperation in opposing enactment of this bill. 

Gbimes Engineering Co. 



New York, August 26, 1919. 
Hon. John J. Eaqan, 

House of Representatives, Washington, D. C: 

Chairman Greene of Committee on Merchant Marine and Fisheries has in- 
troduced in the House, and Senator Jones as chairman of Senate Committee 
on Commerce has introduced in Senate, a bill providing for mortgages on vessels 
and making them superior to maritime liens for repairs, supplies, and other 
necessaries, thereby reversing priority of liens as they exist under present law. 
We are opposed to this law as unfair to ship repairers who improve and in 
many cases save security of mortgages and at the same time benefit owner by 
keeping in commission his vessel to enable him to make money for himself and 
provide for payment of mortgage and Interest. We respectfully request your 
cooperation to oppose enactment of this bill. 

TiETjEN & Lang Drtdock Co. 



New York, N. Y., August 26, 1919. 
Hon. David J. 0*Connell, 

House of Representatives, Washington, D. C: 

We maintain a ship-repair plant in Brooklyn and request your cooperation 
to defeat House bill 8422, providing recording of mortgages on vessels and 
making them superior to liens for repairs, thereby reversing present law. 
Proposed bill is unfair to ship repairer and furnisher of supplies. 

Ira S. Bushet & Sons (Inc.) 



New York, N. Y., August 26, 1919. 
David J. 0*Connell, 

House of Representatives, Washington, D. C: 

We are engaged in repairing and dry-docking vessels at Erie Basin, in 
Brooklyn, and direct your attention to House bill 8422, providing for recording 
of mortgages and reversing present law by making such mortgages prior to 
liens for repairs and supplies to vessels. We ask you to oppose this bill as 
unfair to repair yards. Repairs to ships increase security of mortgage, and 
in many cases actually saves the security. 

Theodore A. Cranes Sons & Co. 



New York, N. Y., August 26, 1919. 
Hon. David J. O'Connell, 

House of Represeniatives, Washington, D. C: 

As one of the oldest repair and dry-docking plants of Brooklyn we are 
opposed to House bill 8422, which relates to mortgages on vessels jand subor- 
dinates liens for repairs and necessaries to such mortgage liens. Present bill 
gives us a superior lien to a mortgage, which we feel is only fair and just In 
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▼lew of fact that ship repairer benefits owner and mortgagee by enabling 
ship to remain In operation. We ask your cooperation In opposing the bill. 

William J. Gk>KCT & Go. 



New York, N. Y. Auffust 27, 1919. 
Hon. David J. O'Connell, 

House of Representatives, Washington, D. C; 

We respectfully ask your cooperation to defeat House bill 8422, relating to 
mortgage on vessels and making them superior liens to liens for repairs. At 
present time law gives ship repairer and furnisher of supplies Hen superior to 
a mortgage lien. Proposed bill changes priority of liens, which we believe to 
be unfair to ship repairer and furnisher of supplies, through whose efforts ships 
are kept in operation and in condition to earn money for owner and continue 
to be security for money advanced under mortgage. 

Schtttleb & Caddell. 



New York, N. Y., August 26, 1919. 
David J. O'CJonnell, 

House of Representatives, Washington, D. C: 

At the foot of Twenty-seventh Street, Brooklyn, we own and operate one 
of the large ship repair plants of New York and are interested in opposing 
House bill 8422, providing for mortgages on vessels and making them superior 
liens to liens for repairs, supplies," and other necessaries. This bill If enacted 
will reverse priority of liens of mortgages and of repairs as it exists under 
present law. In repairing a vessel we are preserving and often Increasing the 
security of mortgage and also benefiting owner by keeping his vessel in opera- 
tion and enabling him to pay interest and principill of mortgage. The bill, 
therefore, is unfair to repairer and furnisher of supplies, and In addition opens 
door to fraud and misrepresentation by unscrupulous owners and masters of 
ships. 

James Shewan & Sons (Inc.). 



New York, N. Y., August 26, 1919. 
Hon. David J. O'Connell, 

House of Representatives, Washington^ D. C: 

We own and operate one of the large ship repair and dry docking plants In 
Brooklyn, and our attention has been directed to House bill 8422 providing for 
recording of mortgages and subordinating liens for repairs to such mortgages, 
thereby reversing priority of liens as they exist under present law. Persons 
making repairs and furnishing supplies to vessels are entitled to a lien superior 
to mortgage executed to secure money, in view of facts that such repairs and 
supplies keep ships In operation and preserve and Increase the security for 
mortgage. We shall depend upon your cooperation In opposing this bill, which 
we believe to be unfair to ship repairers. 

Morse Dry Dock Repair Co. 



New York, N. Y., August 26, 1919. 
'Thomas H. Cullen, 

House of Representatives, Washington, D. C: 

At the foot of Twenty-seventh Street, Brooklyn, w^e own and operate one of 
the large ship repair plants of the port of New York, and are interested In 
opposing house bill 8422, providing for mortgages on vessels and making them 
superior liens to Hens for repairs, supplies, and other necessaries. This bill, if 
enacted, will reverse priority of liens of mortgages and of repairs as it exists 
under present law. In repairing a vessel we are preserving and often increasing 
the security of mortgage and also benefiting owner by keeping his vessel in 
operation and enabling him to pay Interest and principal of mortgage. The 
bill therefore Is unfair to repairer and furnisher of supplies and in addition 
oi)ens door to fraud ond misrepresentation by unscrupulous owners and masters 
of ships. 

James Shewan & Sons (iNa). 
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New Tobk, August 26, 1919. 
Hon. Thomas H. Cuixen, 

House of Representatives, Washington, D. C: 

As one of the oldest ship-repair and dry-docking plants of Brooklyn we are 
opposed to house bill 8422, which relates to mortgage on vessels and subordi- 
nate liens for repairs and necessaries to such mortgage liens. Present bill 
gives us a superior Hen to a mortgage, which, we feel, is only fair and Just, in^ 
view of fact that ship repairer benefits owner and mortgagee by enabling ship- 
to remain in operation. We ask your cooperation in opposing the bill. 

WHXIAM J. GOKET & Ck>. 



New York, N. Y., August 26, 1919. 

Hon. Thomas B. Cullen, 

House of Representatives, Washington, D. C: 

We maintain a ship repair plant in Brooklyn and request your cooperation 
to defeat House bill 8422, providing recording of mortgages on vessels and mak- 
ing them superior to liens for repairs, thereby reversing present law. Proposed 
bill is unfair to ship repairer and furnisher of supplies. 

Iba S. Bushet & Sons (Inc.). 



New York, N. Y., August 26, 1919. 

Thomas H. Cullen, 

House of Representatives, Washington, D. C: 

We are engaged in repairing and drydocking vessels at Erie Basin, Brook- 
lyn, and direct your attention to House bill 8422, providing for recording of 
mortgages and reversing present law by making such mortgages prior to liens 
for repairs and supplies to vessels. We ask you to oppose this bill as unfair to 
repair yards. Repairs to ships increase security of mortgage and in many 
cases actually saves the security. 

Theodore A. Cranes Sons & Co. 



New York, N. Y., August 26, 1919. 
Hon. Thomas H. Cullen, 

House of Representatives, Washington, D. C: 

We own and operate one of the large ship repair and drydocking plants in 
Brooklyn, and our attention has been directed to House bill 8422, providing for 
recording of mortgages and subordinating liens for repairs to such mortgages, 
thereby reversing priority and liens as they exist under present law. Persons 
making repairs and furnishing supplies to vessels are entitled to a lien superior 
to mortgage executed to secure money in view of fact that such repairs and 
supplies keep ships in operation and preserve and increase the security for 
mortgage. We shall depend upon your cooperation in opposing this bill, which 
we believe to be unfair to ship repairers. 

* Morse Dry Dock & Repair Co. 



New York, N. Y., August 27, 1919. 

Hon. Thomas H. Cullen, 

House of Representatives, Washington, D. C: 

We respectfully ask your cooperation to defeat House bill 8422, relating to 
mortgage on vessels and making them superior liens to liens for repairs. At 
present time law gives ship repairer and furnisher of supplies lien superior 
to a mortgage lien. Proposed bill changes priority of liens, which we believe 
to be unfair to ship repairer and furnisher of supplies through whose efforts 
ships are kept in operation and in condition to earn money for owner and con- 
tinue to be security for money advanced under mortgage. 

Schuyler & Caddell. 
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New Orleans, La., September S, 1919, 

Hon. James O'Connor, 

House of Representatives, Washington, D, €,: 

We understand House bill 8873, giving priority to mortgage claims over 
claims for repairs and supplies to vessels, will be heard by Committee on Mer- 
chant Marine and Fisheries on September 4. As suppliers of bunker coal to 
Tessels, we earnestly protest against any legislation giving mortgages priority 
over our coal bill. To require suppliers to investigate the financial standing of 
each vessel would seriously hamper vessels in getting stores or fupplies, as it 
would be necessary to demand guaranty of payment before supplies could be put 
on board. This bill is evidently intended to protect United States Shipping Board 
for deferred payment on vessels sold by them on credit. They should be able 
to secure their claims by bonds or other legal means and without sacrificing 
the interests of suppliers. We respectfully request your aid in defeating this 
bill. 

RivEa Com. Co., 

Elmer B. Wooi>» Manager. 
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RECORDING OF MORTGAGES ON VESSELS AKD SUBORDINATING 
MARITIME LIENS UPON VESSELS FOR NECESSARIES TO THE 
LIENS OF MORTGAGES. 



Committee on the Merchant Marine and Fisheries, 

House of Representatives, 
Washington^ D, (7., Thursday^ September 25^ 1919, 

Tlie committee met at 12 o'clock noon, Hon. William S. Greene 
(chairman) presiding. 

The Chairman. Gentlemen, we have with us to-day, Judge Hough, 
of Xew York, who has come down here especially to talk to us. Will 
jou please give your name, your occupation, and your experience in 
this line of work? 

STATEMENT OF HON. CHABLES M. HOUGH, JUDGE OF THE UNITED 

STATES CIECUIT COURT, SECOND DISTRICT. 

Judge Hough. My name is Charles M. Hough. I reside at 152 
East Thirty-fifth Street, New York. I am now one of the circuit 
judges of the second circuit and have been a United States judge 
for the last 13 years. Part of that time I practiced law and have 
now practiced law 36 years and, during more than 30 years of that 
time, have been primarily connected with admiralty law. Indeed, I 
studied in an admiralty office and, as soon as I could reasonably get 
an opportunity, specialized in that practice. 

I nave come down here at the very kind invitation of your chair- 
man, Mr. Greene, and also at the request of a majority or the execu- 
tive conunittee of the Maritime Law Association of the United 
States, of which I am at present president, and also a member of the 
executive committee. So far as I represent the Maritime Law Asso- 
ciation, the members of the association are a majority, I believe a 
considerable majority, of all the lawyers in the United States who 
actively practice maritime law. I am authorized by the executive 
committee, or a majority of them, speaking for themselves, and, as 
they believe, for the bars of their several localities in the country, 
to express their opposition to the substance of this bill as it now 
stands. And by " now stands," I mean H. K. 9419. 

The Chairman. This is the only hearing we have held on this bill. 
We have held hearings on some previous bills. 

Judge Hough. If the chainnan will permit me to say, it is only 
as to this particular bill that I have any right to speak for the execu- 
tive committee of the association. 

Mr. CiiiNDBLOM. May I a??k one question : The gentleman said that 
lie speaks for a majority of the executive committee? 

Judge HouGTT. Yes. 

3 
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Mr. Chindblom. Was there a division or a dissension in the vote 
taken, or is it a majority existing by reason of 

Judge Hough. Our committee is scattered all over the United 
States and we have communicated by letter and telegram. And there 
is, of course, a division, because Mr. Ira Campbell, who is the author 
of this bill, is one of our executive committee. 

Mr. Alexander. How many compose the executive committee ? 

Judge Hough. The executive committee consists of Mr. Blodgett. 
of Boston, Messrs. Burlingham and Englar, of New York, Mr. Daw- 
son of Philadelphia, Mr. Hughes, of Norfolk, Mr. Goulder, of Cleve- 
land, Mr. Terribcrry, of New Orleans, and myself as ex officio presi- 
dent. 

Mr. Chindblom. And Mr. Campbell? 

Judge HouGiL And Mr. Campbell, attributed to Washington. 
. Mr. Chindblom. Several of the gentlemen have already been heiv. 

Judge Hough. Oh, yes, quite a number of them, and they have 
not agreed in the nature of their opposition. The way in which 
I am able to say that a majority of this gathering of lawyers is 
opposed to this particular bill, I will endeavor to explain. I think 
I am right in saying, from page 64 of the record of this committee, 
Mr. Campbell speaking, that the purposes to be accomplished by this 
bill are " To give the Government a better security in the moi-tgages 
it has to take back on the vessels which it is selling and will sell on 
the deferred payment plan; second, to give ship's mortgages in gen- 
eral a better security value so as to make possible the more general 
quotation of that class of security." 

Now it seems to us that the first of these objects is in its natui-e 
temporary and the second is in its nature permanent. And it lias 
been stated before your committee that it is the permanent or general 
object which is mostly to be considered. It seems to us that that 
is so. 

Permit me to speak for myself merely as a lawyer on the point 
of the first object of the bill. If the sole object to be brought about 
by this legislation were to secure the Government in respect of its 
claim for the deferred payment portion of the price at which it is 
to sell the vessels now owned by it, I submit, sirs, that this bill is 
wholly unnecessary. There is no more firmly established doctrine 
of historic law and none more firmly embedded in the statutes of the 
United States than that a debt due to the sovereign is preferi^ed and 
superior to the debt due a citizen or a subject. No proposition of 
Governmental law has been more obviously brouglit to mv attention, 
as United States Judee, than that; and if the only object were to 
secure the Government's claim or lien against the vessels which it 
intends to sell, it is perfectly proper to put the grounds of superiority 
not in the nature of the security but in the nature of the creditor, 
namely, the sovereign, as has been done and is done by existing 
statutes, and very old statutes, too, in respect to almost every other 
debt due to the Government of the United States. 

Mr. RowE. Suppose that these ships stand to-day in the Fleet Cor- 
poration and the Fleet Corporation should sell them? 

Judge Hough. Under the existing statutes, I presume. 

Mr. RowE. Under existing statutes. Would that preference run 
with a mortgage given back? 
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Judge Hough. No, sir; not in my opinion. I think it would 
require legislation to permit and declare such a debt to be a debt 
"due to the United States which, however, I consider to be perfectly 
possible and very simple. 

Mr. RowE. They could be transferred to the United States ? 

Judge Hough. Directly. 

Mr. KowE. Which owns the Fleet Corporation? 

Judge Hough. Which owns the Fleet Corporation. 

Mr. RowE. And then sold to others? 

Judge Hough. But my point is, sir, that by ancient law and law 
and plain law it is the easiest thing in the world to give a preference 
over anything and everything that you please, not by the nature of 
the mortgage security which is the phraseology in this act, but by 
the nature of the creaitor, namely, that the creditor is the sovereign. 

Mr. Alexander. Judge, I think the view of the committee is that 
this emergency which the United States Fleet Corporation under- 
takes to provide for is secondary to the big purpose sought to be 
accomplished by this legislation. 

Judge Hough. I so understand, sir, from the discussion in the 
record of the conmiittee. Therefore if it be assumed, and here I 
speak for a majority of the executive commitee of the Maritime 
Law Association, that we are now discussing a general mortgage 
proposition, I think it has been shown and is admitted by all the 

Sentlemen who have spoken on that point that so far as line or 
eet mortgages are concerned, the act is not necessary. I think I 
may speak for myself, having had a great many opportunities for 
observation, that a fleet owner, with an established Dusiness on salt 
water (I have read what Mr. Goulder has said about the Lake trans- 
jx)rtation, and I am not acquainted with the situation on the Lakes, 
never having practiced in that neighborhood) on this seaboard, a 
fleet owner with an establislied business, can and does and long has 
covered by insurance maritime and other liens except for repairs, 
sui>plies, and other necessaries, and certain restricted classes of torts, 
usually what are commonly called personal injury suits. They 
sometimes insure against thatj but that is not very common. Now 
in a fleet there can not be an accumulation that is dangerous of 
claims of this nature or any other tliat involve maritime liens unless 
the general business is notoriously unprofitable or unless it is so 
baill}' managed that any business would go broke under that man- 
^igement, and the danger of loss in a line or fleet mortgage is no 
greater than it is in the case of a land transportation company — 
not of the very first class, because I assume it is too plain for words 
that no ship venture can ever have the security in the eyes of the 
public that, not at present, but a good many years ago, was accorded 
to railway mortgages. 

The experience on the Atlantic seaboard, I think I can say for 40 
yeai-s, during upward of 30 of which I have been actively engaged 
us proctor or judge in admiralty law, is that the line or fleet mort- 
gagee on the Atlantic Ocean, put out by American companies, have 
been securities. I am not at the present time, after thinking over this 
matter for three or four days (Mr. Blodgett who is present may be 
able to add to the list), able to remember but one disastrous failure 
of a line or fleet mortgage, and that was of the New York and Brazil- 
ian Mail Steamship Co. upward of very nearly 30 years ago. 
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The mortgages of the International Mercantile Marine, of the 
Old Dominion, of the Savannah Line, and other companies that I 
have had less to do with or known about, have all been well taken 
care of. Therefore I assert that this mortgage bill is bound to affect 
and is really intended to affect a single ship mortgage. 

I may add that in line mortgages there are always a great many 
other things mortgaged besides the ships. I have never seen one 
(and I have seen a ^ood many), that was a mere ship mortgage. It 
mortgages the terminals, the wharf property and other property of 
that kind, which has froquentlv — indeed in all of the^e mortgages 
I have mentioned and that I know about — constituted and would 
naturally constitute a very large part of the security. 

Now, assume that this bill is intended, as I believe it to be, as 
a single ship proposition. With the greatest respect for my friend 
Mr. Cami)bell and admiration for his public spirit in being will- 
ing to father this enterprise, I submit that a single ship lien, single 
ship mortgage lien to full value, is oiiB of the most obvious incentives 
and cloaks for fraud that has been introduced into maritime business 
in my day. This bill does not limit in any way the number of mort- 
gages which seriatim may be placed upon a vessel, and there is noth- 
ing in this bill to prevent first, second, and third mortgages along 
lines we are entirely familiar with, and some of us a great deal 
too familiar with on land. And the discussion that took place 
at the meeting on September 4 and 5, showed that the draftsman 
of the bill contemplated a first mort.s:age and a second mortgage 
owner and junior mortgages which, so far as maritime liens of 
the preferred class are concerned, were intended to be promoted 
ahead of those maritime liens. 

Now, gentlemen, see how it works, or how it may work and it 
will work. A man buys a ship — I am not talking about the sale of 
a Government vessel, because we laid that aside — a man buys a 
ship and pays as much as he can for it and the vendor takes back a 
purchase money mortgage. That would be a perfectly legitimate 
proposition; it is done now and it is very common. He then trans- 
fers that ship to a dummy and has the ship mortgaged by a second 
mortgage to himself. Tliere is nothing new along the Atlantic sc*a- 
board in the mortgagee of a vessel being a real owner. 

We have all known of whitewashed vessels brought down from 
Nova Scotia to this point for years, and now they will be white- 
washed right here on the < oast. Don't we all know that the getting 
of loans, the getting of credit is of course, primarily, the showing 
of value — but we all know it is quite as much the result of a winning 
presence and a clever tongue. And the man who has done that will 
nm his ship to the limit. He will get all the credit that he can. 
If he had that thing to-day he could do what was done a month or so 
ago with a vessel worth hundreds of thousands of dollars that is now 
lying in New York Harbor with 31 libels against her — load her up 
to the limit with a mortgage, collect the freight in advance, and then 
lie down. Mr. Greene's letter was handed me yesterday while I 
was considering what in the world I could do with that ship, the 
charter claims all based on contractural obligations in the language 
of this bill. The second mortgagee, who is really the owner, can let 
that vessel go to sail under a maritime lien, or under the first mort- 
gage, and sweep the deck below the first mortgage with his second 
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mortgage that he created for the purposes of fraud. I do not think 
that is a fancy picture, but is a periectly possible thing under tliis 
bill. 

Mr. Alexander. I do not understand you on that point, Judge. 
Vou say with that second mortgage, created for the purpose of fraud, 
he has put himself in a position where he can elii)iinate all. liens 
created by the first mortgage ? 

Judg3 Hough. Oh, no; he can not hui-t the first mortgage. 

Mr. Alexander. That is what I understood. 

Judge Hough. Oh, no. But the second mortgagee, who has the 
real power in that vessel under the first mortgage, if he can by clever 
tongue and big promises get credit for that vessel, the violation of 
which credit creates a maritime lien, he can pocket what he can — 
he can get his vessel benefited as much as he can by the repairman^ 
for instance, and then sweep the deck right up to the first mortgage^ 
It is the same game that in some of the States of the country is 
being played and has been played with second mortgages in build- 
ing operations as against mechanics' liens. And you can not see 
what is going on in shipping. You can watch it in real estate and it 
all takes place in one county ; whereas heaven knows where the ship 
will be or how or where she will be situated when she is incurring a 
maritime lien in the course of her trade. 

Now to my mind, gentlemen, and to the mind of a majority — T 
think I may venture here to say — of an experienced committee of 
lawyers, this is a very serious matter in so far as this bill in its 
present form is concerned. 

Xow, under the lead, I should say, of my friend and fellow mem- 
ber of the Law Association, Mr. Pierre Brown, of Xew York, a good 
<leal was said at the meeting of September 4, of the propriety of a 
bill of this general nature, so far as its legal framework is concerned, 
limiting the amount t(3v which the mortgage is a preferred or first 
secured lieu, up to the amount of 75 per cent of the amount received 
at judicial sale. In speaking to a possible change in the scheme of 
legislation along those lines, I will share every burden in saying I 
speak only for myself; that among my friends of the bar, and I am 
informed and believe, amonir the business men wlio are interested 
in maritime affairs, although I am now quite sei)arate from them, 
there is a great diversity of opinion. I speak only for my sol f on that. 
For myself I submit all I have said about a second mortgage being 
preferred over maritime liens is applicable to the 75 per cent idea, 
l)ut in a less degree.. May I say, Mr. Chairman, what I personally 
believe in? 

The Chairman. Yes. 

Judge Horcju. I think I ])elong to the minority among the lawyers 
of mv acquaintance whose experience and knowledge in these sub- 
jects I greatly respect, but still, although belonging to that minority, 
T am myself in favor and long have been in favor of creating a pre- 
ferred and first secured lien to the extent of 50 per cent, in one mort- 
gage, in shipping property, and limiting it to that, which I believe 
to be the limit of conservative nvestment even in realty over most of 
the T^'^nited States. If you do more than that, the nature of a mort- 
jfage is such, as outlined by this bill, that you simply make it an 
implement of fraud. 
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Mr. RowE. How would you limit. Judge, that 50 per cent; how 
would you get at the value of the ship at the time the mortgage was 
put on herf 

Judge HoroH. Oh, the 50 per cent, or whatever the limit is (Mr. 
Brown's limit of 75 per cent), could only be 50 or 75 per cent or some 
fraction of the amount realized on judicial sale. Vessel property, if 
1 may indulge in the vernacular, is altogether too skiddish to do it in 
any other wav. 

Mr. RowE. Then you would not know whether it was 50 per cent 
until after the property was foreclosed or sold, or some disposition 
made of it? 

Judge HoroH. That is all vou can do. 

Mr. RowE. You would make, then, the mortgsige claim up to 50 per 
cent a preferred claim ? 

Judge Hough. A preferred claim. 

Mr. KowE. Which is your personal idea? 

Judge Hough. My own personal idea in which I think I belong to 
a minority. I have parted company with the more conservative 
members of my i)rofession on that point. As long as by the kindness 
of your chairjuan I have been permitted to talk, so far as the sub- 
.stance of the bill is concerned, I have said all I have to say. 

I would like to point out some of the legal details of the bill which 
T think ought to l)e considered. No matter whether the committee in 
(\)ngress should ultimately adopt the present scheme of 75 per cent 
or any other fractional scheme, I respectfully suggest that the crim- 
inal provisions of this bill are in theory unjust and in practice utterly 
unworkable. So far as the theory is concerned, I wish to say, after a 
very considerable experience with juries, that I do not believe I ever 
sat before a jury or argued before a jury that would make a man a 
criminal, if they could j)ossibly help it, for clerical ignorance or 
clerical negligence, or for such a thing as is 'contained by possibility 
(and you are dealing with possibilities) on page 6. [Reading] : 

Tin* failure of any iiiortjrajrur * * * to placo a <vitifie(l copy of any (]uly 
ivcordtMl mortjfatre on hoanl the niortpraged vessel — 

and so forth, is a iiiisdcMneanor punishable by a fine not exceeding 
$1,000 and, in the case of tlie master, a suspension of his license. How 
in the name of common sense is any nuin going to be sure, at the risk 
of criminal prosecuticm, that what he puts on board a vessel will be 
kept there when the vessel is 8.000 miles away? And that vice runs 
through the whole thing. The object of course of these criminal 
provisions is to insure obedience to the recording and noting portion 
of the statute. I res])ectfullv submit that the onlv reasonable method 
of enforcing that is to render these officers, both of the Ignited States 
and the ship, the owners and their officers if they are corporate, liable 
to action for damages for any loss that is incurred by failure to keep 
and exhibit or note, as the case may be. Whereas under these pro- 
visions, the man who is injured by the failure to note, for example, 
on the part of the c/)llector of customs, suffers a loss; the United 
States collects a big fine, perchance, but after some considerable ex- 
perience I would like to see the man who was injured get that fine 
out of the United States. 

Mr. RfnvE. He would not get it? 

Judge HoroH. He would not. 
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Mr. RowE. Xo ; he would not get it. 

Judge HoroH. He would not get anything. 

Mr. RowE. Would not he be liable anyhow, whether it was stated 
in the law or not ? Don't you think he would be? 

Judge Hough. He mignt be at common law. 

Mr. RowE. He might be at common law ? 

Judge Horon. He might be at common law, but I think every one 
knows how diffic ult these things are^ And if I were preparing this 
1 wotild define damages civily and then what damages meant, so that 
then the judge could dii*ect a verdict in a plain case. Of course, you 
never can direct a verdict in a criminal case. And I say I know the 
jury, under this statute, would take the bit right in their teeth. If I 
were on the jury, I would never convict a collector of customs be- 
cause some clerk of his had not done some of these things that are 
put in here. 

In section 5 of this act — ^to take up another subject — if I am not 
trespassing on the committee, to point out legal details 

The C^HAiRMAX. Not at all: take all the time you want. 

Judge HouGii. In section 5 is used the phrase: "Any person en- 
titled to examine the mortgage." 

Mr. RowK. Where do you find that ; in what line ? 

Mr. Alexandek. Line 22. 

Mr. RowE. On page 6 ? 

Mr. Alexander. Yes. 

Judge Hough. I suggest that this is probably meant to cover any 
person extending credit to the ship and I think it would be so in- 
terpreted. 

Mr. Alexander. Yes. 

Judge Houoii. But as it stands, the phrase is, in my judgment, a 
mere invitation to suit and should be further and more explicitly 
<lofined. 

Mr. RowE. I think so without a question. 

Judire HouoH. The next subject I would like to mention is tliat the 
jurisdiction of the United States Court or, what is in this case very 
much tlie same thing, the power of Congress to pass tliis act or any 
similar act. should be plainly rested on the connncrce clause of the 
Const it ut ion. . I do not want to annoy the gentlemen of the committee 
with a long-winded dissertation on the law, and I will try to state 
only my own thoughts and their result. I am quite sure I speak for 
the overwhelming majority of all admiralty lawyers in the United 
♦States when I say that the Supreme Court of the United States would 
assuredly refuse to find any power in Congress to nuike the fore- 
closure of mortgages an admiralty subject. As long ago as 1854 

Mr. RowE. Did vou read Mr. Brown's statement ? 

Judge HoT'on. Ves: T did read all of Mr. Brown's testimony, 
and I have known Mr. Brown for a ix^'ent manv vears, and I think 
it is a good argument. But I was not saying or about to say ex- 
actly what I would like to do if, as a lawyer or as a judge, 1 felt 
myself at liberty to go through all the admiralty law that I have 
ever read and arrive at the conclusion that recommended itself to 
me. I was only saying I believe that I speak for the bar in say- 
ing that the Supreme Court of the United States, owing to its pre- 
vious decisions, will never hold (until the personnel of that court is 
changed at any rate) that the foreclosure of a mortgage can be the 



10 MORTGAGES AND LIENS ON VESSELS. 

subject of adiniralty jurisdiction. But speaking entirely for m\'Si»lf 
here, it seems to me so perfectly plain that the power to do whj*t 
is here suggested, in substance — I have now gotten past the (li»taiN 
of it — rests on the commerce clause, that in the interest of litigant- 
and of that long-suffering class, the bar, I ask the comniitt^% it 
they are about to do this thing, to put it where the strongest foumla- 
tion lies. 

There is one class of liens which, under existing law as affecting 
ships, is rarely thought of in this country. It i< perfeftJx* v'A] 
known in England, and it exists here, but w^e have never l>een calleil 
upon to exorcise it on account of our view, our American view, <;f 
maritime liens. That is the conunon law or possessory lieu. It i> 
just as true of a ship as it is of a pair of shoes, that if I take uiy 
ship to Smith's dockyard to have her repaired, and Smith choof^i^s 
to exercise his [)osse.-sory lien, why he can hold on to my ship until 
I settle just as he can hold on to my shoes until I settle. That shij) 
is out of water freijuently, not always; she is hauled up on the ways. 
Smith did not look into this mortgage proposition, autl he suddenly 
finds out about it, and he says, '' Now that statute is all right and 
my maritime lien is wiped out, but how about my possessory lien i 
Now, I will just keep this ship, and you people can do what you 
like." Ultimatelv it would be taken awav from him. An action 
of replevin would lie for the ship just as much as for a pair of 
slioes. But how mucli would be left of the ship by the time you 
got done with the action of replevin, the sheriff's fees, and all that 
sort of things Possessory liens are to be considered in the same so!*t 
of category as maritime liens, so that foreclosure would autho^izt^ 
the court which forecloses, whether State or Federal, to seize that 
ship non obstanti the possessory lien. And I think I know some 
shipyard proprietors along the Atlantic seaboard who will do that 
very thing miloss the statute prevents it. 

The next subject to which I would like to call the attention of the 
conmiittee is that in my judgment and the judgment of several 
lawyers with whom I have talked about the matter (although on 
this subject I should defer to the judgment and long experience of 
Commissioner Chamberlain, who is here present), I think the regis- 
try and enrollment laws of the United States as affecting vessels 
should be changed to meet the recjuirement of this act if it is de- 
sired the mortgage should be possible of creation and notation when 
the vessel itself is in a foreign port and there is a change of ownei^s. 
Perhaps the act is clear enough as to what should be done when a 
vessel is in a foreign poit and the mortgage js created and there is 
no change of owners, but mortgages are usually created on all prop- 
erty when there is a change of ownei's, and under the law as it 
stands at present I am not aware of any way of issuing new docu- 
ments to the American ship until she is in an American port. I 
stand corrected if Commissioner Chamberlain will point out some 
method. So that the net result will be that if I own a ship and she 
is in South Africa and I find a market for her to-day, I can sell her. 
I can execute a bill of sale and I can go and file that bill of sale in 
the customshouse, but I can not get that ship documented again 
and my vendee can not get the mortgage he w^ants to create noted 
on the documentation until she comes back to the United States. 
That is not defined in this statute and it is a failure to dovetail this 
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statute with the navigation laws of the United States as I under- 
stand them. 

ilr. RowE. And it is true that most all mortgages, half of the 
mortgages you will have on sliips in the course of years, would be 
put on at the time of ther sale. 

Judge HoiGH. They will be a part 

Mr. EowE. A part of the transfer? 

Judge HovGH. A part of the transfer just as in the sale of a 
house. 

Mr. RowE. I know nothing of admiralty law and tell me, in ad- 
miralty law, if a mortgage is given as part of the purchase price, 
<loes it have the same rights that a purchase money mortgage has, 
for instance, in our own State ? 

Judge Hough. You mean at the present time? 

Mr. RowE. Yes. That is, would it come ahead of creditors of the 
purchaser? 

Judge Hough. Oh, yes ; certainly. 

]Mr. RowE. If he recited it as a purchase-money mortage, it 
would come ahead of debts which the man owed at the time? 

Judge Hou(;h. I will have to restate that just for the moment. Of 
course, sir, besides being an admiralty lawyer, I am a member 
of tlve bar of New York and Pennsylvania, and I do not pretend a 
familiarity with the chattel mortgage laws of other States. 

Mr. RowE. I am not talking of that. 

Judge Hough. Xor have I ever dealt with ships outside of that 
part of the xVtlantic seaboard from Philadelphia to New York. 
\ye always, in making a vessel mortgage, first comply with the 
])rovisions of the Revised Statutes in respect of the recording in 
the customhouse, if the vessel is enrolled or registered; and then we 
always file it as a chattel mortgage under the laws of the State. 
And we do not consider we have done our dutv bv our client until 
we have done both of those thmgs. 

Mr. RowE. You have made a previous statement that most of 
those mortgages, or many of them, cover also dock i>roperty and 
facilities which the company owns? 

Judge Hough. Line mortgages; fleet mortgages? 

ilr. RowE. Yes. 

Judge Hough. Oh, yes. 

Mr. RowE. They would have, of course, to be recorded or filed, 
rather, as our chattel mortgages are ? 

Judge Hough. To apeak from personal experience, sir, I have my- 
self some years ago (a good many years ago now, because I was 
then practicing law) drawn such a mortgage or assisted in drawing 
it and personally saw to it that it was recorded in tlivers places — 
not only in the customshouse under the statutes of the United States 
but as a chattel mortgage and as a real-estate mortgage, because 
such a mortgage as that covered not only the ships but it covered 
land, of course. Now, I am speaking of what I consider under the 
State laws of New York and Pennsylvania would be a cautious and 
proper thing to do. 

Mr. Alexander. That is, if it affected real estate in Pennsylvania, 
you would record in Pennsylvania ? 

Judge Hough. Oh, yes; in the country where the real estate was; 
I would not think it was safe to do anything else. 
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One of the still-preferred maritime liens under this bill, still 
ranking ahead of the mortgage, is stevedores' wages. I submit that 
stevedores' wages as a superior lien should be explicitly confined to 
workingmen employed by the ship; that is, by the owner himself 
or his agent. The usual stevedoring on the Atlantic seaboard — ^1 

got from this record that in the Northwest the practice appears to 
e different, but on this seaboard the stevedore is a contractor. He 
is frequently a corporation which employs its own people and which 
makes a contract to do the stevedoring job. The bill of such a con- 
cern would probably not be interpreted under this act as stevedores' 
wages ; probably not, but it ought to be made clear. 

Mr. BowE. In other words, vou would have it cover onlv those 
that worked directly vmder the officers on the ship? 

Judge Hough. Yes, like the seamen. 

Mr. BowE. Yes ; so that he was really a part of the operation of 
the ship at the time? 

Judge Hough. Like any other laboring man who is entitled to 
be paid. 

Mr. RowE. In our own port, for instance, a very large portion 
is done under contract, is it not? In stevedoring on large vessels, 
the stevedoring work goes to one contractor? 

Judge Hough. I should say, under correction of those of my 
brethren who have remained in the practice, which I have not, that 
about 30 or 40 boss stevedores do all the work in New York Harbor. 

In section 7 of the act as proposed, page 10, line 6, among the 
claims or demands that are said to still maintain their privilege are 
" general average sacrifices." I respectfully submit that that phrase 
does not mean anything. 

Mr. Alexander. How is that, Judge? 

Judge Hough. I respectfully submit that that phras\ ''general 
average sacrifices,"" does not mean anything. 

Mr. Alexander. In reading the bill the other night I struck out 
the word " sacrifices '' because it does not appear anywhere else in 
the bill, and I thought it was an error. 

Judge Hough. My own opinion is it has crept in ihiMe hy error. 
It is certainly not understandable to me and I do not believo it is 
consistent with the phrase, "general average," as used in se/tion 5 
of the bill. 

Mr. EowE. Wasn't that suggested. Judge Alexander, by the gen- 
tleman from Cleveland? 

Judge Hough. Mr. Goulder? If so I did not find it in Mr. (ioul- 
der's reported remarks. 

Mr. Alexander. It just struck me it got in here by error. I know 
night before last I read this amended bill at my home, and I exam- 
ined other portions, and it struck me that was an error. 

Mr. RowE. No ; I guess I am mistaken. " Contract salvage " is 
the matter he suggested, and that is a distinct term, and I believe 
that term should be left there. 

Judge Hough. That is another matter. 

Mr. EowE. I do not know why "general average sacrifices" 
should be in here. 

Judge Hough. I liave not discovered any reason why that should 
get in here from the committee report of the proceedings. 
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I also beg to point out in the same section 7, page 10, line 5, the 
sentence regarding liens "created by any contract or fjossession." 
I had supposed I had had more or less to do, for something like 30 

J rears, with every variety of maritime lien, but I do not know what 
dnd of a maritime lien is created by possession. 

Mr. EowE. Did he mean to cover what you just mentioned there — 
the ship that has already gone into dry dock? 

Jud^ Hough. No ; I do not think so. 

Mr. KowB. There is a lien there, is there not, created by possession? 

Judge Hough. No; the lien is created by effort, by act, not by 
mere possession. 

Mr. RowE. The hold on it is by possession. 

Judge Hough. The lien must be for something of value. 

Mr. RowE. Yes. 

Judge Hough. And I am not aware tliat mere possession creates 
any value. I have been unable to discover in the report of the minutes 
how that word came in and I only venture to point it out to you 
gentlemen because I do not understand it. And I think I am entitled 
to say if I do not understand it there might be others. 

Mr. Crowther. Don't you think it might refer, as Mr. Rowe sug- 
gested, to that possessory lien you just spoke about? 

Judge Hough. No ; it could not. 

Mr. Alexander. Would this not be true, and for that reason the 
word "possession" is superfluous, that the very lien to which you 
referred, where the vessel goes into dry dock and they perform 
certain work on the vessel and say " I will hold this vessel until you 
pay my debt," that lien is created by contract is it not ? 

Judge Hough. Yes; I think so. 

Mr. Alexander. And hence it does not add anything to it to use 
the word "possession." 

Judge Hough. I do not think so. It seems to me the word " po- 
ssession " is mere surplusage. I only pointed it out for study, that 
is all. 

Mr. Alexander. I agree with you there. 

Judge Hough. There is a very frequent demand made against 
vessels, which has been described with some care by the courts as 
damages in the nature of demurrage, that is, damages for the loss of 
use of the vessel, delay to the vessel, where there is no contract between 
the shipper and the carrier relating to -demurrage. Demurrage is 
primarily a subject of contract. The demurrage clause as it is called 
is put into charters and bills of lading. But it is perfectly well 
known, as I think any admiralty lawyer will say, this demand for 
claims is in the nature of demurrage, that is, loss of use, without any 
contractual obligation behind it except such as may be said to be im- 
plied by having to do with the vessel. Those are not unimportant 
claims; they are frequently of considerable amount. I believe I am 
right in saying it has never vet been decided .whether such a claim 
comes in tort or contract, smd I .think it is perfectly clear it is not a 
claim that rests, in the language of this statute, on contractual 
obligation, but is a perfectly good maritime claim and ought to be 
recognized in this act as a matter of detail and, like other demurrage, 
subordinated to the mortgage. That is a mere detail of phraseolocry. 
subordinated to the mortage. That is a mere detail of phrase- 
ology. 
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The proposed act, to take up another matter, is perfectly silent as 
to the eflPect upon a mortgage upon an American vessel of a judicial 
sale abroad. They will undoubtedly take place; they will even 
dishonestly take place. Vessels will be taken to Canadian yards for 
repairs, if they can get credit there, by a man who knows perfectly 
well that the Canadian courts will pay no attention to our mortga^, 
just as we, during the whole time of my practice, have never paid 
the slightest attention to English mortgages on English vessels. And 
the sauce for the goose will be the sauce for the gander. 

Now, if there has been a sale under an admiralty or maritime lien 
in Canada, if that vessel comes back to the United States, what is 
going to be the result? Of course, I think most lawyers would say — 
I speak only for myself here, however — ^that our courts would hold 
that the (.anadian transaction had not in any way divested the 
statutory lien of tlie mortgage. But it ought to be made dear. If it 
is not made clear that nothing but a judicial sale under a mortgage 
will discharge the mortgage, the act is an invitation to litigation 
and almost unending expense. The swindles that will be attempted 
in the way of foreign repairs and foreign judicial sales, in places 
like Cuba and Bermuda and Canada, it would take many hundred3 
of pages to cover. I feel certain about that. 

There is one point that has nothing to do with mortgages, as to 
which I desire to speak wholly for myself and in support of the 
remarks of some of tne gentlemen who attended at the last hearing — 
I have now forgotten their names, I think it came from Philadel- 
phia — who were engaged in the towage business, that this proposed 
act repeals the act of June 23, 1910, and then reenacts it in subordi- 
nation to the mortgage lien. The act of 1910 is a very important 
statute. It has worked extremelv well. It is the fruit of a vast 
amount of labor, and I am almost afraid to sav if this statute is to 
become hiw, or anything like it, and the act of 1910 is to be I'eenacted, 
I think it ought to be improved : it ought to be improved by enumer- 
ating: or declaring towage is a ship's necessary. 

May I be permitted to explain why ? Of course, towage is a thing 
which has been increasing in importance as the business of towing 
has increased. As my friend Mr. Blodgett knows so well, we will 
be very cold in the wintertime up in Boston if the coal fleet, which 
has no method of propulsion of its own, were not towed around 
through the Cape Cod Canal or around Cape Cod, bringing coal by 
barge. Millions of dollars' worth of commerce is done, and I re- 
spectfully submit the time has gone by and that nowadays, in 1919, 
towage is just as much a necessary of shipping as repairs or supplies 
and ought to be put on the same basis. There is no doubt it is a 
matter of maritime jurisdiction. The effect of adding towage to 
the list of necessaries under the act of 1910 would be — and this is 
most important, although it does not sound so very important — ^to 
render it unnecessary to prove that credit was given to the ship. 
As the matter stands at present there is no presumption that the 
man who hires the towboat to tow him has employed the credit of 
the ship. If he has there is a lien. 

And if you put towage in as a necessary, then the boot is on the 
other leg, and the man who says there is no lien for towage has got 
to affirmatively prove that the ship's credit was not exerted and that 
he could not do it. It makes all the difference in the world to the 
towage men. And having myself decided a good many cases against 
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the towage men in just that way, I think the time has come when 
they ought to be treated in the same way as repair men and the ship 
chandlers. 

Gentlemen, that is all I have to say. 

Mr. Alexander. What we would like to have you do would be to 
take this bill, if you will, and embody your suggestions in concrete 
form in the way of amendments for our consideration. 

Judge Hough. I would be very glad to do that. 

Mr. Alexander. I think you have made a verj^ valuable contribu- 
tion to this subject, and I want pei'sonally to express my indebted- 
ness to you for coming here and appearing before the committee and 
giving us the benefit of your knowledge and experience on this sub- 
ject, and I would like to have you go just that much further and 
submit your suggestions in the way of amendments to the bill. 

Judge Hough. I would be very glad to do that. Judge Alexander. 

The Chairman. We very much appreciate your coining. 

Mr. Alexander. We all realize that if we can increase the value 
of vessel property, in other words make it more inviting in the way 
of loans, we should do it; but we want to proceed in the rational 
way to encourage investment in vessel i)roperty and at the same 
time not to invite reckless speculation nor limit unduly the liens 
created in favor of those who make repairs or furnish supplies. 

Judge Hough. May I add, Judge Alexander, that so far as i-e- 
pairs and supplies are concerned the importance of those items has 
not, I think, been made quite as clear as it might be to this com- 
mittee. I observed that one gentleman who represented Cramps 
Shipyard, whose name I now forget, when he was on the witness 
stand, was asked questions the answers to which showed that a very 
trifling percentage of work done at the shipyard had ever been put 
in suit by way of maritime liens; that it had never been necessary 
to assert the maritime liens, — from which the inference seemed to 
t)e that the maritime lien was not necessary to presene that line of 
business. On the contrarv, I submit that for hundreds of vears it 
has been so perfectly plain to the shipowner and the ship carpenter 
and the ship c^handler that what they put on boanl had to be paid 
for tMt even the most dishonest shipowner paid because he knew 
he had not the slightest defense to a libel; that the law was too 
simple. 

Is that all ? 

The Chairman. Does any one else desire to ask any questions of 
Judge Hough ? 

>fr. Row^E. You think, if it is possible* that the foreclosure pro- 
ceedings should be carried on in United States courts rather than in 
State courts ? 

Judge Hough. Why, if this bill is ever going to amount to any- 
thing the foreclosure must be in the United States Court. I might 
tiilk until I wearied everybody on that point, but I will take up two 
pi-opositions, one of them practical and the other legal. I think 
not tlie least impoi-tant part of the law, not by any manner of means 
the least important part of the law, is the way the laity look at it. 
You can go up and down this coast from Calais, Me., right down 
throiigh the Panama Canal and so on up to Puget Sound and you 
talk to anybody who is concerned with shipping who has a ship to sell 
or wants to buy a ship, and if he does not buy from tJie maker, from 
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the builder, there is only one way that he can conceive ot getting a 
ship free of liens, and that is from the United States marshal. I 
have myself a few times tried to sell a ship through a sheriff, and 
I have known a great many instances of it — ^I do not mean the canal 
boat or some such dumb barge as that, but a real ship. The com- 
munity was not interested because they did not believe that the 
sheriff could give a gocxl title that was free of lien.s. 

The legal reason is this, and the whole object of this act is to put 
a mortgage in successful competition with maritime liens. That is 
the whole •bject of it, apart from this governmental business, which^ 
I am told, is of secondaiy importance. Now, if there is one thing 
plain in constitutional law, even from reading the Constitution, not 
speaking of a line of decisions which have been perfectly harmonious 
for over 100 years, nobody but the courts of the United States, a 
court that exercises the constitutional judicial power of the United 
States, can either assert, enforce, or delete a maritime lien. They 
can not deal with a maritime lien. That is the absolute result of 
repeated decisions. We thrashed that all out — I am talking in a 
very general way — our fathers did, before the act of 1010 was even 
dreamed of, when all along the coast every State had a supply and 
repair statute of its own; and the Supreme Court would not even 
permit the State court, by anything that was effective, like a maritime 
and admiralty process, to enforce their own statutes. So that I grew 
up under a system in New York in which we enforced the New York 
State statute by libels in admiralty, and the same thing was done, I 
take it, in every community. 

Now, any man who has a real noisy mortgage to foreclose under 
the statute will, of course, have to look for a lot of maritime liens. 
He will always want to go into the United States court, because he 
gets that curiously sacred person, the United States marshal, to soil 
the ship. That is the practical view of it. And he will go there 
because that is the only court that can adjudicate and dispose of 
these maritime liens. And any man who forecloses one of these 
mortgages in a State court is simply inviting suits at the hands of 
the maritime lienors the minute the ship gets up free again on the 
ground that their maritime liens remain totally unaffected by a State 
court foreclosure under existing law, and so they do. 

Mr. EowE. What w'ould be the effect — you spoke of covering real 
estate situated, for instance, in some State in the Union in the mort- 
gage. Do you handle that in your United States court and give a 
good title to it ? 

Judge Hough. Under a Hen mortgage? 

Mr. RowE. In your foreclosure ; yes. 
. Judge Hough. Oh, no. 

Mr. RowE. You would have really to foreclose in both courts, then,, 
to bring that about? 

Judge Hough. You know how that is done in equity in all big- 
foreclosures nowadays, and has been for many years. You will get 
up the necessary diversity of citizenship under your creditors bill 
and then by intervention foreclose in the court that has the property. 
That is too easy ; there is no difficulty about it. 

Mr. Crowther. You spoke a moment ago in this discussion of 
yours of the fact this governmental proposition being a secondary 
matter in a sense. Now, as a member of this committee, mv under- 
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standing ih that the introduotion of this bill was for the \ ery purpose 
of helping the (Tovermnent situation, of making it much easier for 
them to sell these ships. xVm I correct in that? That is my under- 
standing^; tliat the introduction of this bill was for that purpose. 

Mr. Alexander. That was the inspiration at this time; but this 
subject was brought to my attention yeai*s ago, when I was chairman 
of the committee, by admiralty lawyers and business men, and 
among them Judge Bickford and Mr. Kirlin, of New York. But it 
was never followed up and other mattei-s intervened. 

Mr. Crowtiier. Then your idea is, I gather from your preliminar}^ 
statement, that we have all the law necessary regarding the powers 
of the sovereign to collect, and we do not need this law for that 
purpase ? 

Judge Hou<«L My own opinion is that — I wnll speak frankly, gen- 
tlemen. 

Mr. Crowther. Surely. 

Judge Hough. If the conmion report along the water front of New- 
York is true, that what this bill is really for is to help the Gov- 
ernment get rid of its boats, I do not think you need this in the least; 
all you need is to exercise the sovereign power and to hold on to your 
sovereign rights. I am in favor of tnat very much. 

Mr. Alexander. But it would require legislation. 

Judge Hough. It would iitquire legislation, because such a thing 
has never been done before. But I see no difference whatever in 
doing that in i*espect to these boats and doing it in respect to every 
conceivable .kind of debt, which is a fact under existing statutes. 

Mr. RowE. In any claim for repairs and a sale under such a lien 
subject to the mortgage, what would be the chance of the property 
being j^urchased ? 

Judge Hough. Subject to the mortgage. I speak with doubt, be- 
cause although I have worked on ships and sales on them and dealt 
with them on the legal side, I never owned a ship in my life, and was 
never financially interested in a ship. I should not think that the 
probability of a real sale lx»ing effected was very good. I should not 
think so. 

Mr. RowE. X)f course it would depend on the size of the mort- 
gage? 

Judge Hough. It would depend on the size of the mortgage. 

Mr. RowE. And on the condition of the ship. If at the high prices 
thw are now we might see sales ? 

Judge Hough. Oh, yes; now. Now, or at least six months ago, 
you could sell anything that was two sticks nailed together. 

Mr. RowE. Under this bill it would be perfectly proper to recite 
in the mortgage that repairs up to a certain amount would "be a 
prior lien ? 

Judge Hough. Yes. 

Mr. RowE. Against the ship? 

Judge Hough. Yes. 

Mr. RowE. Tliat is almost universally the custom, as I understand 
it, in England to-day. 

Judge Hoigh. And I am informed by Mr. Goulder in his testi- 
mony here (and there is no better authority in the United Stat<*s 
on that) that is the practice on the lakes. 

VM'AV\—V.)-pt4 1» 
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Mr. RowE. Just the revei'se of it, because they had to work under 
our law you see, under the existing law. 

Judge Hough. Yes. 

Mr. RowE. And up there they agree in the mortgage that certain 
things, up to $5,000 or $10,000, fixing a lump sum, may be a prior 
lien; and, if it exceeds that, it gives the mortgagee, taking into con- 
sideration our present law, the right to foreclose the mortgage. In 
that way they have made their mortgages valuable, that is, they 
have made them so they can sell the bonds. 

Judge Hough. You mean in England? 

Mr. RowE. No, I mean up on the Great Lakes. 

Judge Hough. Oh, yes. 

Mr. RowE. They sell a great nuiny bonds in Ohio and Michigan. 

Judge Hough. They have gradually gotten a market up there. 
It has taken them a good many years to do it. I have no doubt it 
is a very good and a very legitimate business. But there is con- 
siderable difffi^nce between that, having a boat go out over night, 
between Cleveland and Detroit, never out of sight of land more 
than a few hours, and having her lost on the ocean. The situation 
is not at all the same. And not only the chances of disaster aiv less, 
notwithstanding all that several gentlemen said about the teri'ible 
storms that rage on Lake Erie, but their vessels are built of metal 
nowadays, almost all of them, and I thoroughly believe, although 
I do not speak as an expert, the fact that the water is fresh makes 
a tremendous difference. I have personally known of an ii-on hull 
hauled out in Buffalo that was examined when it was 32 years old, 
and it was just as goo<l as the day it was put in the water. 

STATEMENT OF MS. E DWAB D E. BLODOETT, BOSTON, MASS., MEM- 
BER OF THE EXECTTTIVE COMMTTTEB OF THE MABITIME LAW 
ASSOCIATION. 

The Chairman, (live tlie stenographer your name and your ad- 



Mr. Blodoett. Edward E. Blodgett, 00 Federal Street. Boston. 
Mass. I came down lieiv with Judge Hough. I ani ^i member of 
the Maritime Law Association on the executive conunittee and a Is*) 
a member of the executive committee of the American Bar Associa- 
tion having charge of this matter. We wired you from Boston, at 
the time of the meeting, to say that we wanted to be heard in opposi- 
tion to some features of the bill. 

I am not going over what Judge Hough has said, because he has 
said it a hundred times l)ctter tlum I could and he has covered the 
situation verv fullv. 

In New England vvc have a little different situation, perhaps, 
from what they have in New York, and mv practice since 1893 has 
been not only in New England but in New York, Norfolk, and Balti- 
more. And with us we have a large lot of schooners, sailing veasels, 
we have a large lot of small owner's, and I assume the change in this 
last amendment to the bill was made on account of my letter to the 
chairman, in which I said the bill as drawn could not possibly apply 
to vessels owned in small portions. I suppose that our schooner 
fleets there in New England and all of our barge fleets are owned in 
ownei-ships from 132nds to 16ths, and of course this bill now is 
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going to cut those all out and only apply to mortgages on whole 
vessels. 

Now it seems to me that is worse than the other, because it puts 
small owners and people of small means in a position where their 
mortgages are no good and they can not borrow money if they want 
to on their mortgages; whereas large owners, with large lines, 
you give a first lien on their property. And it seems to me these 
small ownere should not be discriminated against. 

If, as I assume, the reason for that change was because it wa.*^ 
the easiest way to get out of my suggestion, if that is it, why I 
think the harder way ought to be taken and they all ought to be 
protected. If the bill can not be drawn so as to apply to small 
ownerships, then I think that makes it a verv serious criticism of 
the advisability of passing the bill at all. And every owner and 
overy lawyer who practices in the admiraltv courts in Jfew England 
with whom I have talked (and I have talked with a good many) 
are every one of them strongly opposed to making any change in 
this law. They are perfectly satisfied to leave it as it is. 

NoM', with reference to the practical side of that 

Mr. Alexander. You mean they are opposed to changing the exist- 
ing law ? 

Mr. Blodgett. Yes. 

Mr. Alexander. They do not want any change at all? 

Mr. Blodgett. They do not want any change at all. They want it 
left as it is, as they have known it all their lives and during the his- 
tory of their businefis. 

'the Chairman. You claim that would be the only way to protect 
the small owners in vessel property? 

Mr. Blodgett. As I see it. 1 do not see how to draw the bill in any 
way, and I think Mr. Dutch will agi-ee with me. And I think if Mr. 
Dutch will agree this change was made because of the suggestion I 
made. 

Mr. RowE. Is it customary now, for instance, for a man owning 
one twenty-fifth of a ship in New England, in your practice, to mort- 
gage his one twenty-fifth of that ship ? 

Mr. Blodgett. Yes. Mr. Dutch just asked me that question and 
said could they not all join in the mortgage. I said certainly, but all 
the owners may not want to borrow. 

Mr. Alexander. Suppose a man wanted to give a mortgage on his 
one sixty-second interest in a ship, is there anything in this bill that 
would prevent him from doing that except that it would not have 
that priority of lien ? 

Mr. Blodgett. That is it. 

Mr. Alexander. It would not give that priority of lien that the bill 
would give the mortgage on the whole ship, but he would not be any 
worse off than he is now ? 

Mr. Blodgett. He would not l)e any worse off than he is now, but 
why permit other people to be much better off? 

Mr. Alexander. Oh, well, we are simply providing a means by 
which a mortgage of a certain class shall have a greater dignity, 
where there is a mortgage on the whole ship. We are taking into con- 
sideration the conditions and difficulties to be overcome, but we do 
not prevent a man having a tenth or a twentieth or a fiftieth interest 
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in a ship from mortgaging it in the future, as he can now, and having 
the same lien. 

Mr. Blodge'it. Assume, thougii, you take a sailing ship, which 
to-day costs $200,000 to build, and take a man who buys a half of 
her, that is $100,000 : He has not got $100,000 ; he only has $50,000 ; 
and he goes to bon-ow $50,000 to make up the other half; you say a 
mortgagee under those circumstances can not have a first hen. 

Mr. Alexander. Can not have any better lien than he has now. 

Mr. Blodgett. You say he can not have a first lien, but if you take 
a mortgage on a whole ship he can ? 

Mr. Alexander. He will have just as good a lien as he has now. 

Mr. Blodgett. True. 

Mr. Alexander. But he would not have a mortgage if he owns prac- 
tically a half interest in that ship, he shall not have a first lien over 
all repair men and material men, or othei's, who, under the existing 
hiw, have a lien on tlmt ship. 

Mr. Blodgett. You leave him just where he is to-day in the law? 

Mr. Alexander. Yes. 

Mr. Blodgett. And then you make a new class, a preferred class 
of creditoi-s, simply because they take a mortgage on the whole 
ship? 

Mr. Alexander. I do not see where he is injured. 

Mr. Blodgett. It seems to me what is his injury is their benefit. 

Mr. Alexander. Where is he injured? 

Mr. Bix)dgett. He is injured because he is not given the same 
rights they are. 

Mr. Alexander. You say it is not possible to give him the same 
rights? 

Mr. BLODGFrrr. I <lo not say it is not possible to give him the same 
rights; I say I think it would be very difficult to ^ive him the same 
rights ; I tliink it would be very difficult to work it out. And now, 
if the reason for making this a first lien on whole vessels is for the 
l)enefit of allowing the United States to sell their vessels, to help 
them call their security 

Mr. Alexander. That is an imi)ortant end of it. 

Mr. Bu)DGETT. If that is the important thing, I think Judge 
Hough is absolutely right that the way to do it is the other way. 
If it is for permanent good, it does not seem to me that is efficacious 
or needed. I happen to be counsel for two c*ompanies in New Eng- 
land, two of the largest ones, Crowell & Thurlow, and the Coast- 
wise Transportation Co. 

The Chairman. I know the firm very well. 

Mr. Blodgett. Those companies have started in steam vessels in 
the last 10 years. They used to own sail vessels in small parts, small 
interests. They startecl and went into steam vessels, in corporations. 
AVe started by building first two vessels in one company and one in 
another. The moilgages were ]>laced with the builder at 60 per 
cent and sold. One concern built it in Norfolk and the bonds were 
sold in Boston, and the other concern the bonds were sold in Pitts- 
burgh. And tlie^e companies now have 9, 10, or 11 vessels apiece, 
and mortgages and bonds have been placed on every one of theni 
without any difficulty, separate mortgages and bonds, and sold in 
those n)arkets. 
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Now, you can get, gentlemen, any amount of money in New 
England that you want on mortgages of vessels not exceeding 60 
\)er cent of their value, providing tho^e mortgages ai'e properlj^ 
^afeguarded, and providing the people ojierating the vessels are 
known to be intelligent, honest operatoi's. And you can get it in 
Philadelphia, New York, or any j>lace under the same circnni- 
stance^. 

Mr. Alexandek. That has not been true in the past. Only a cer- 
tain few who were standing in with certain interests could get credit 
at all. B. N. Baker, of Baltimore, had a larger experience in vessel 
prooerty, as a practical shipowner and operator, than any other man 
in tJiis country, perhaps, and vet he could not finance a proposition 
of $15,000,000 to buy and build ships, simply because the interests 
controlling the crecfits of this country wei'e not willing that he 
should employ them in the coastwise trade. 

Mr. BiX)DGETT. Could he have done it any more under this pro- 
lK)sed law ? 

Mr. Alexander. T think he could. He would not have to go to 
those gentlemen. 

Mr. Blodoett. He would have to go to admiralty lawyers, and 
there is not an admiralty lawyer I believe who will advise that 
under this law a mortgagee is protected as against inefficient man- 
agement. 

Mr. Alexander. That is true, but I do not suppose admiralty 
lawyers are the only ones to judge of efficient management. I would 
rather go to a business man to determine that, myself, than to an 
admiralty lawyer. 

Mr. BiiODOETT. But unfortunately the banks do refer the matter 
to their admiralty lawyers. 

Mr. Alexander. That is as to the legality of the mortgage? 

Mr. Blodoett. As to the legality of the mortgage. 

Mr. Alexander. And prior liens? 

Mr. Blodoett. And every lawyer, if he advises his client prop- 
erly, will tell his clients there are a hundred and one things that 
may come up in the management of a vessel where the mortgage 
may be entirely wiped out, where this vessel is operating abroad, 
irrespective of any law that we may have, 

Mr. Alexander. The only thing where you and I differ, and some 
other admiralty lawyers, is that you are not progi'essive; you are 
not willing to meet present-day conditions. 

Mr. Bix)doett. Judge Alexander, I have a&sisted in New England 
in building up two fleets of over 10 vessels each under the present 
law. 

Mr. ALf:xANDER. How many of them are engaged in the overseas 
trade? 

Mr. BiiODGETT. Every one of them during the war. 

Mr. Alexander. All done in the last five years? 

Mr. Blodgett. Ten years. 

Mr. Alexander. How many ships? 

Mr. Blodgett. Ten in one fleet and 10 or 11 in the other. 

Mr. Alexander. How long would it take to build up an American 
merchant marine at that rate? 

Mr. Blodgett. Thev are onlv two clients. 
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Mr. Alexander. How many of vour American interests hav» 
clone as well as that, that you know? 

Mr. Blodgett. I do not know. You say I am not progi'essive. 
and I say I have been progressive, and that 1 have done fairly well. 

Mr. Alexander. Don't you think this law, or an amended bill, an 
improved bill, giving a larger lien on vessel property, would make 
it more inviting as an investment to those who have money to loan? 
I do not w^ant to defeat the purpose you have in mind, but T want 
to go just as far in that direction as we can 

Mr. Blodgett. I agree to that. 

Mr. Alexander. Without affecting you 'i 

Mr. Blodgett. If you want to put our law on the basis of the 
English law, well and good; let us put it all on the basis of thi^ 
English law and not one part of it. 

Mr. Alexander. What would that be i 

Mr. Blodgetit. It would be very diffei'ent from ours in a gi*eat 
many ways. I have no objection to your putting a mortgage as a 
first lien; I do not think it is going to help any; I think it will 
revolutionize things; and I do not think it is going to get you any- 
w^here. But I do have objection to this, which can be done under this 
law, and which in this country, a country of speculatoi's as we are, 
would be done? People would buy vessels not having the purclxase 
money, and thev would give the mortgage; or if they were to go 
into any other t>usiness and get hard up, they would pledge those 
vessels and give a mortgage, and that numey would be taken out of 
the shipping, because the security would be pledged to secure an 
indetbedness for a speculation in another line of business. This 
does not define the mortgage security as a mortgage given for money 
obtained for the purchase of an interest in the ship, or even used for 
the benefit of the ship. You can go and pledge that ship for any of 
your debts. 

Mr. Alexander. Oh, well, so did the officers and managers of your 
Xew England railroads. They manipulated those roads for their 
personal benefit. 

Mr. Blodgett. And, unfortunately, we are suffering from it now, 
and the same thing in your locality. 

Mr. Alexander. All through the Wast that was done with the 
railroads, too. But the railroads have to have credit, and we provide 
for a first-mortgage lien. 

Mr. Blodgett. That is a question of policy .whether you want ti> 
take that tack or not. Personally, I do not think you are going to 
gain anything by it; I do not think you will get any more money in 
shipping, if that is vvhat you are after. 

Mr. Alexander. That is what we want. 

Mr. Blodgett. It might he better security on a vessel to some 
stockbrokers who would take a mortgage on the vessel as security- 
for an account for some man who is speculating with them and it 
will make better security for them; but I doubt whether you will 
get another dollar interested in vessels by reason of passing this law\ 

Mr. Alexander. That is the object. 

Mr. Blodgett. T know it is. I have nothing more to say. It is 
a question of policy which you gentlemen fortunately are in a posi- 
tion where von have to determine it. 
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Mr. How£. Tell me, Mr. Blodgett, is not the tendency away froni 
the joint ownei*ship that you have describe-d in vessels and to the 
corporation ownei"slxip ? 

Mr. Blodgett. Not in New England. They liave built this last 
year 

Mr. RowE. It is not so many years ago, when all over this coun- 
try they had your system, and in Norway, too — in Norw-ay they 
have a gi'eat many vessels owned that way. But it seems to me the 
tendency has been the country over to corporation ownership. I 
know what you are talking about, that Maine, New Hampshire, and 
Massachusetts have still stuck to this shares system. 

Mr. Blodgett. They have built 25 schooners thei'e this year. 

Mr. KowE. But I have been inclined to think the tendency was 
running strongly toward corporations. 

Mr. Y^w)D<iE'rT. I think .vou are probably right in the larger cen- 
ters, that everything is going to combination. 

Mr. Alexander. Those two inten»sts, you say you have helped to 
promote, what are they ? 

Mr. Blodgett. (^^owell & Thurlow and the Coastwise Transpor- 
tation Co. 

Mr. Alexander. They are corporations i 

Mr. Blodgett. They are both cori>orations. They incorporated 
when they went into the steamer business. Their schooners were all 
owned individually in shares. Crowell & Tliurlow have a fleet of 
forty-odd schooners that they operate. 

Mr. Alexander. Are they a partnership i 

Mr. BLODOifrT. Under our decisions they are partners. 

Mr. Alexander. So there is no individual ownership of so many 
t^hares in a ship? 

Mr. Blodgeti'. Yes; there is. 

Mr. Alexander. In those schooners ^ 

Mr. Blodgett. They are owned in sixty-fourths. 

Mr. Alexander. About what tonnage are those schooners f 

Mr. Blodgett. They carry up to 4,000 tons. 

Mr. Alexander. For the most part, however, along the New Eng- 
land coast these schooners to which you i^efer, and in which there 
is individual ownership, where a certain fractional part under the- 
existing law^ may be mortgaged by the owner, they are small 
schooners and mostly engaged in the fishing trade and in the imme- 
diate coastwise trade? 

Mr. Blodgett. No; I am not referring to those small ones at all, 
l)ecause those ai'e now eliminated here. I am referring to the large 
schooners of four and five thousand tons, that run between here anil 
South America and everyw^here else. 

Mr. Alexander. And they are not incorporated? 

Mr. Blodgeti\ No. 

Mr. Alexander. They belong to individual ownei's — not partners, 
but to individual owners ? 

Mr. Blodgett. Individuals. 

Mr. Alexander. Who own in common? 

Mr. Blodgett. Yes. 

Mr. Alexander. How many tons would you say tliere are of that 
class? 



24 MORTGAGES AXI) I.IKNS ON VESSELS. 

Mr. Bi/)i)GETT. I knpw Crowell & Tlmrlow have launched in the 
last two years over 25 vessels, and I know Rogei^s & Wood, another 
cori' ern, are managing owners for about 30 vessels of that typp. 

Mr. Crowther. They run from three to five thousand tons? 

Mr. BLODGFrrr. From 2,50() tons up to 5,000 tons. 

Mr. Crowther. Ai-c they undpr any auxiliary power or entirely 
under sail ? 

Mr. Blodoett. They are practically all luider sail. Maybe some, 
very few have auxiliary power, but not a great number. 

Mr. Alexander. And owned bv individual owners? 

Mr. Blodgett. Owned by individual ownere in small shares and 
operated by what is called a managing owner. 

The Chairman. How about the Coastwise Transportatitm Co.? 

Mr. Blodgett. They are a corporation and own all of their houts. 
The schooners are all owned individually. 

Mr. Alexander. The steamers are all in the corporation? 

Mr. Blodgett. The steamers are all in the corporation an<l Mr. 
Crowell does not own any steamers. The last two were sold during 
war times. 

The one point I wanted to call attention to was just t4)uched <m 
by one question you asked Judge Hough. I sup^^osc* you refer to 
the seventh clause when you speak about whether a vessel could 
be sold subject to the mortgage and bring anything. That is one 
point I intended to bring out, bet-ause I i^ersonally do not believe 
if you ever sold an equity in a vessc»l under a statute that says " Shall 
be sold subject to the first mortgage," I do not believe you would get 
a purchaser to really buy that vessel. I think it would take it out of 
the market as you suggested, as you had in mind. I do not believe 
that you would find any one to buy it. 

Mr. RowE. You mean in normal times? 

Mr. Blodgett. In normal time. 

Mr. Alexander. Give us some reason for that statement. 

Mr. Blodgett. This is one that any one who goes to a marshid's 
sale — and I have had experience with a good many of them— expects 
he is going to get an absolutely good title with nothing except just 
what he is paying out in cash; and these vessels, in my experience, 
almost invariably sell for not enough to pay the bills presented at the 
marshal's sale. They should not do it, but they do get up a ring and 
go around and talk to a man and say, " You don't want to buy this 
vessel ; you wait for the next one." That is the way it is done and it 
is done right along. You have to face that, and you can not prevent 
that in legislation here, and, if you had a mortgage on that ve^ssel, you 
Tvould find they would not buy it. 

Mr. Alexander. In this town I do not suppose there is one piece of 
property out of a thousand that is not sold subject to the mortgage, 
either under a court judgment or a pei*sonal sale, or by decree, because 
most of it is encumbered property. And it is always easier to sell 
mortgaged property subject to the mortgage than it is to sell it and 
the party compelled to take u]) and pay off the mortgage, as a prac- 
tical business proposition. And I do not think if a ship was to be 
sold by decree of the Federal court, by the United States marshal, for 
a debt of $50,000, or a judgment of $50,000, subject to a mortgage 
of $500,000, l>ut what it would be easier to sell that ship subject to the 
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mortgage than it would if the purchaser had to take care of the mort- 
gage as well. 

Mr. Blodgett. It would be provided it could be agreed that the 
mortgagee should be obliged to continue that mortgage. But the 
natural suspicion is if the man has the mortgage on the vessel that 
has gotten m trouble and has been foreclosed, that he wants to get 
his money out as soon as he can, and no one is going to buy the equity 
in a vessel with the possibility of a $50,000 mortgage 

Mr. Alexander. Being foreclosed right away. 

Mr. Bloik;eit. Being foreclo*^^od right inider it. 

Mr. Alexander. I see your point. 

Mr. Blodgett. So it does seem to me, as a practical matter, you 
would not get any sale under those conditions. 

Mr. Alexander. I wanted to get your thought. 

Mr. BLOix^Err. I caught that language in section 7 when I read it 
over. * 

T have not anything further to say. 

Mr. RowE. It is true about real estate in dull times that properties 
are sold in great cities like Boston, New York, and Philadelphia that 
very often they sell just for the mortgage; that is, they sell for just 
enough to pay off the mortgage and enough to pay whatever little bill 
thei'e is and expense ? 

Mr. Blodgett. That is all. 

Mr. RowE. And not infrequently the man foreclosing the lien 
buvs in the property ? 

Mr. Blodgett. The first mortgagee buys it in ; yes. 

Mr. RowE. But some way you have to go through those proceed- 
ings, because otherwise you would not clear up your title. And 
somebody has to operate that ship or to see that tne house is used, 
and while I always hate to see foreclosure sales I realize they are a 
necessity. 

Mr. Blodgett.. I have not any objection, as I have said, to the 
mortgage being made a first lien. It will make more litigation for 
the lawyers, which won't hurt me any as a matter of fact. But I do 
not think you will get any benefit from it in the long run, because I 
do not think people are going to invest in mortgages on ships unless 
they are people who are used to ships and know the shipping busi- 
ness, or who are loaning to people who know the shipping business. 
Now you can get these loans to-day under the present law-, and I 
do not believe you could get them imder any other conditions differ- 
ent from land, because land or shore is there and the mortgagee 
can go and take it. 

Mr. Row^e. You were here last week, weren't you ? 

Mr. Blodgett. No. 

Mr. RowE. But you have looked over the testimony^ 

Mr. Blodgett. I have. 

Mr. RowE. You will find up along the Great Lakes, beginning at 
nothing not more than 15 or '20 years ago, so far as money being 
loaned on mortgages on vessels, they have now an innnense amount 
of money loaned on mortgages on vessels. 

Mr. Blodgett. That is exactly what I say, that 3'ou can do it now 
where you are satisfied with the people who are operating the vessels. 

Mr. Alexander. The people who buy these mortgages up there 
do not know anything about the j>eople operating the vessels. 



26 MORTGAGES AND LIENS ON VESSELS. 

Mr. Blodgett. But they rely on the people through whom they 
invest. 

Mr. Alexander. They rely on the trust company. 

Mr. RowE. They rely on the trust company as trustee? 

Mr. Blodgett. Absolutely. 

Mr. Eowe. And the trust companies are now permitted by tlie laws 
of their States, under certain restrictions, to purchase tliese bonds<» 
and I thing these people are following the law of the States and as 
experience has proven over a period of years that their security 
is absolutely good, and they are getting not only their interest 
but can have the principle when it is due, the business is growing. 1 
rather think if we can make the laws a little more liberal aiwi a 
little more for the protection of the mortgagee that we are apt to 
have a market, to develop a market. I believe to-day, for instance, 
that you could sell mortgage bonds on shipping very much bettei- 
than you could prior to 1914. 

Mr. Scott. I would like to ask Mr. Blodgett a question. I would 
be glad to get your contrast of your expectations as to the working 
of the biU in comparison with its operation in Great Britain. I 
understand they have had a similar provision there for a nunibei^ 
of yeai*s, and I also understand that it has worked out along the 
lines of the expectations of the proponents of this measure; that it 
has not resulted in stifling the market but has been somewhat of an 
encouragement. Are you at all familiar with that situation? 

Mr. Blodgett. I simply know in England they do make a mort- 
gage a first lien. I do not know the details of the situation,' but 1 
know that because I have talked to Mr. Kirlin, and I have spoken 
to him about this, and I know for several years he has been wanting 
a bill of this kind passed, because ho is anxious to have our law made 
similar with the Iiinglish law. 

Mr. Scott. Of course, this differenc e is evident, that our maritime 
liens in this country are distinctly different from the so-called marl- 
time liens in Great Britain. 

Mr. Blodgktt. Yes; certainly they are. 

Mr. Scott. But I rather question whether that difference would 
be an element in connection with the financing proposition. 

Mr. Blod<iett. I think one I'eason why it has been different over 
there is because not only the mortgage has been a first lien but 1 
think the vessels have been run at a profit and have been able to run, 
and our vessels have not been run at a profit, and that is one reason 
why we have not had more ships or more money go into ships. Dur- 
ing the war, when they were running at a profit,. we had a lot of 
money go into shipping. The New York Trust Co. has put a lot 
of its money into ships, and the Equitable Trust Co. has put a lot 
of its money into ships during the war, and any other bank would 
do the same thing. When vessels are earning money and show h 
good profit, money is perfectly willing to go into ships. 

But in our vessels, as it happened before the war, they were tied 
up to the docks — a great many. Scully's fleet, for instance, of barges 
and tugs, was the only fleet that was running, and they were run- 
ning at -10 cents a ton from Norfolk to Boston, and they wei'e run- 
ning behind, and his fleet was laid up. And Palmer's schooners, 
from Boston to Maine, every one of them was laid up. They could 
not afford to operate. You can not get money into a losing venture 
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like that, whatever law 30U make. I do not care what law you make, 
you can not do it. And tliat is where P^ngland, I think, has got their 
money, because their laws have been such that they have been able 
to operate their fleet and have operated their fleet at a profit — ^there 
is no question about that — and therefore they were able to get money. 

Mr. CnowTiiEK. Is it your opinion, like Judge Hough, tluit we do 
not need this law? 

Mr. Bu)DGETi\ Personally, I do not think you want it. 

Mr. Crowthkk. We do not need it? 

Mr. BiiOixjETT. I do not think so. 

Mr. Ckoavtiier. The adoption of it will not offer any more favorable 
terms for the investment of capital than they have now to go into the 
shipping business? 

Mr. Blodgett. Personally I do not think so. 

Mr. Alexander. In other words, vou do not think it will contribute 
anything to the upbuilding of the merchant marine? 

Mr. Blodgett. No. 

Ml*. Alexander. It has contributed, however, greatly contributed, 
to the upbuilding of the merchant marine of Great Britain? 

Mr. BiiODGETT. Whether that has contributed to it or not is an open 
question. 

Mr. ALEXANDEit. There is hardly anybody in England but who has 
an interest in some ship ? 

Mr. Blodgett. Yes, sir. But why \ Because the vessels have al- 
ways paid. They-always paid money to them. 

Mr. Alexander. No; they have not always paid. They have had 
disastrous ownership and operation, too. 

Mr. Scott. Of couree, do not get away from this proposition, Judge, 
and I think it is vitally essentialin this entire subject, that the British 
Isles are absolutely dependent on w^ater transportation. 

Mr. Alexander. That is one element, and a very material one, too. 

(Thereupon the committee took a recess until 2.80 o'clock p. m.) 

AI-TER RECESS. 

The committee reassembled, pursuant to the taking of the recess, at 
2.30 o'clock p. m. 

The Chairman. We will be very glad to hear you now, Mr. Rosseter. 

Mr. Bankhead. Is there any particular bill Mr. Rosseter is going 
to discuss? 

Mr. Row^E. It is on the mortgage bill ? 

Mr. Rosseter. Yes, sir. 

Mr. RowE. H. R. 9419. 

STATEMENT OF HB. J. H. BOSSETEE, DIEECTOE OF OPEEATIONS, 

UNITED STATES SHIFHNO BOAED. 

Mr. Rosseter. Do you desire mc to begin with the recital? I am 
coming here on the understanding that it is the desire of the com- 
mittee I do so. 

The Chairman. We have had a hearing this morning in opposition 
io the bill. Two lawyers, one from Boston and one from New^ York, 
were here in opposition to the bill. 
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Mr. KossETER. This bill has been drafted, prepared, and introduced 
Avithout any conference or any knowledge on my part. I simply men- 
tion that in passing as a statement of fact. Possibly had I busied 
myself about it, or nad 1 the time, I would have l)een a party to the 
conference, but in point of fact I was not. 

The Chairman. This is the fourth bill we have had. 

Mr. RossETKK. Yes. 

The (^iiAiRMAN. We started originally with another l)ill and then in 
a few weeks we got another, and then in a few weeks we got another, 
and then in a few^ weeks we got another, and this is the fourth bill. 

Mr. Rossi-yTEi?. All bills dealing with mortgages? 

The Chairman. All dealing with mortgages. 

Mr. RowE. Just as we have gone on and as Mr. Campbell in his 
consultation with other maritime lawyers, and consultation with the 
committee, more or less, has decided to make changes. 

Mr. RossETER. What I desire to make clear is that I am expressing 
simply my own views on this bill from a commercial standpoint and 
from, I will sav, a very brief studv of it for the reason mv time has 
been so verv much taken that until ve.sterdav I gave no attention 
whatever to this bill. 

Also, I would like to make clear I have had no legal advice at all 
as to the effect of the bill as a law. 

The Chairman. I may state that this morning we had a man who 
has been a United States judge for a great many years and who has 
been in the admiraltv law all of his life, and he says there is no occa- 
sion for the bill and that the United States does not need it. 

Mr. Alexander. I think that is too broad a statement. 

The Chairman. He stated it. 

Mr. Alexander. I did not so understand him. 

The Chairman. What did he say? 

Mr. Alexander. He did not think the bill was desirable in its pres- 
ent form. 

The Chairman. No: he said he did not think it was necessary to 
protect the interests of the United States. 

Mr. Crowther. I asked him the question just to bring out that 
statement, and I think he nuide it, too. I think he made it to you, Mr. 
Bankhead ? 

Mr. Alexander. You are right in this tliat he said if it is only 
because the Shipping Board wants to sell its vessels, and it is intended 
primarily to meet the emergency created by the sale of these ships, 
that that may be done by a simple statute giving the Government, 
which is the sovereign, the first lien on that property. 

The Chairman. He said that distinctly. 

Mr. Alexander. Yes: and then he addressed himself to the (|ues- 
tion from the broad conunercial standpoint as a ])iece of ))ermanent 
legislation. 

Mr. RossETER. S]x;aking directly to the commercial aspect of the 
bill, I see a broader purpose in it than the expression of an act 
which would give superior ownership in a ship to the Ignited States. 
It seems to me that at this time, in the establishment of our mer- 
chant marine, it is very important, in fact of paramount im- 
portance, that financial strength i>e given to tlie business of ship 
operation. 
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1 have, for iiioi^e than a y^^fti"? endeavored in my own way to 
awaken an interest in strictly, maritime communities like New York, 
Baston, Baltiinore, Philadelphia, New Orleans, and San Francisco, 
to the necessity of stren^hening their commercial organizations 
in order to assume responsibility which must fall, in my opinion, 
on private enterprise and direction. 

The figures involved in this particular ownership are simply stu- 
pendous; they are beyond the reach of any group of people who 
have heretofore attempted to operate ships. They represent, in 
round figures, a capital cost of $3,000,000,000. And I think the 
purpose of the bill, so far as it would give sanctity to the security 
which should command a broad holding throughout the country and 
be traded in with absolute confidence and prot^ected with all 
the isafeguai*ds that the investor in the savings bank would be as- 
sured of. This would bring very great strength to this ipmortant 
enterprise, the merchant marine. I am entirely incompetent to ex- 
press whether it is le/jally sufficient. I only want to emphasize, 
in my opinion, there is very great importance for this, and the 
importance arises not only in the advantage of raising uioney in 
this wa}', but, as I see it, it gives a very much wider interest to the 
business of shipping under the American flag. 

I think in the past we have, I might say stupidly, followed a 
ix)licy of oppression rather than encouragement to our shipping; 
but I think we are all now conscious of the fact and the under- 
standing of wimt is ncessary and should bo arrived at. And 
thei-e is a very much wider and more genuine interest throughout 
the country in the merchant marine, resulting from tlie experiences 
of the war. I think this should be strengthened and visualized in 
every State in the Union, by the agency of an interest in the securi- 
ties of ships, by small investors, and getting away, also, from the 
objection that in turning over these ships we are turning them over 
to a gi"oup of moneyed interests, which is the danger point in the 
whole matter of transfer from Government to private operation. 

Mr. Bankhead. You think that is one of the danger points? 

Mr. RossETER. I think it is, in the way of popular sentiment. 

Mr. Bankhead. I mean from the standpoint of practical results'^ 

Mr. RossETER. From the standpoint of practical results, I think 
it can be very readily safeguarded by simple legislation and it is 
essential to success. 

The Chairman. The point I would like to ask you. is this: If 
you ai'e going to sell these ships, you have to sell them to somebody 
who knows how to run them. They are not going to be sold merely 
like land; they are going to be sold to somebody who knows how 
to run them. 

Afr. Rossuri'ER. Absolutely. 

The Chahiman. And if they do not fall into the hands of some- 
body who know\s how to run them, it is not going to be successful. 

Mr. RosHETER. Absolut el}'. 

The Chairman. Now, you have got to put it into the hands of 
somebody who knows something about shipping. 

Mr. RossETER. That is very important. That is the other effort. 

The Chairman. In this bill you get a preference over and above 
the repair man, and the salvage and towage and evervthing else — in 
this bill. 
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Mr. Alexaxdek. No; salvage is expressly exempted. 

The Chairman. Towage is not. 

Mr. Alexander. Towage is not included. Judge Hough sug- 
gested that it should be. 

The Chairman. There is a great deal of towage. And you have 
come in to ask that this mortgage be given preference to anything 
else and shall be a first lien on vessel property. 

Mr. RowE. Outside of wages. 

Mr. RossETER. I know little of the purposes of the bill except as 
I gathered from reading it. 

The Chairman. I am not a lawyer myself, but I can read what 
the bill provides. 

Mr. RossETER. As 1 see it, the purpose is to give to the investor 
all over this country the assurance and security he would feel in a 
national bank note, for instance, or as much as it is possible to get 
approaching a Liberty bond. 

The Chairman. The thing you have to take into account is the 
changing of the law. Here is something that has been on our statute 
books for 100 years, and you are bringing about an absolute change 
in the law by this bill. 

Mr. RossETER. Not radically. 

The Chairman. Now, this is changing the practice of more than 
100 years. by the United States Government, and it is something that 
ought to have pretty careful consideration. We have given it pretty 
careful consideration thus far by giving everybody a chance to ex- 
press their views, and we do not want to take it blindly, just simply 
as a matter of sentiment, regarding the disposition of these ships. 
We want the real light i-egarding the disposition of these ships and 
whether or not the Shipping Board ought to have preference over 
everybody else in the disposition of them. 

Mr. RossETER. The law would be operative, as I understand it, 
only in such places as the courts of the United States have jurisdic- 
tion, and in no wise would it affect the status, the present status of 
American vessels in foreign ports, or under foreign jurisdiction. 

The bill, in my opinion, gives sanctity to a security that makes for 
a larger or broader market. As I see it, this is desirable to increase 
the national interest in shipping, and in doing that to bring security 
to the small investor. That also will aid in the upbuilding of ex- 
perienced organizations, which are absolutely necessary and re^rd- 
ing which I have been very much concerned over in the year past, in 
an effort to encourage the building up of proper organizations; be- 
cause in shipping an organization is really the crux of the whole 
business; it is the dilference between success and failure. And it 
means not only an organization at home but an organization and 
facilities abroad. That is more important than an orgsinization and 
facilities at home, because we are going out in the world's trade. We 
can protect ourselves more or less well or thoroughly in our home 
ports, but when we go into the old established lines of our interna- 
tional competitors we are faced with all sorts of dangers, and there 
is where we absolutely need constant safeguarding and protection, 
which can only be brought about by thoroughly equipped and ex- 
perienced shipping organizations. 

The Chairman. You realize that the captain of a vessel that meets 
with a disaster on the ocean has got to have the vessel i-epaired? 
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Mr. RossETEK. Yes, sir. 

The Chairman. Do you think if this inortpige comes as ii fii*st 
securitv. that he wonki have the same authoritv to secure the re- 
pairs on the vessel that he does now under the present law ? 

Mr. R088ETER. Mr. Chairman, I have just noted a few points here 
of what I consider the objects. May I now mention the points i 

The Chairman. I ask you that. 

Mr. RossETER. Yes; they can, as I see it here. They still have a 
maritime lien on the vessel which may be enforced by proceeding in 
rem, and it shall not be necessaiy to allege or prove the credit was 
given to the vessel ; but such liens, and so forth, shall be subordinate 
to the mortgage hut not to* any maritime contract except wages and 
salvage. 

The Chairman. That would not cover — for instance, if the cap- 
lain to-day meets with a disaster on his vessel, and he wants to go into 
:i foreign port to get his repairs, he can always get them ? 

Mr. R088ETER. Yes, sir. 

Tlie Chairman. Now, if he goes — if the man asks him if this 
property is mortgaged or encumbered, he can not get the same 
authority that he could if you did not have this. 

Mr. RossETER. In the absence of funds, in the case of a disaster 
where funds are required for salvincf or repairing, or otherwise, there 
are two remedies oj)en: First, a bottomry bond; and having ex- 
hausted the possibilities on bottomry, the next is respondentia. Now, 
both the bottomry and respondentia are so closely interwoven with 
the principles of salvage that, as I read this bill, they operate as a 
lien on the ship superior to the mortage. 

The Chairman. That was not the mtention of this bill. 

Mr. RowE. I think it would be in the case of a serious accident; yes. 

Mr. Alexander. At sea ? **" 

Mr. RowE. At sea : yes. Hut ordinary repaii's woidd not come in 
there. 

Mr. RossETER. Ordinary repairs^ 

The Chair^ian. Repaii^s to keep the vessel afloat. You have to 
keep the vessel afloat. A vessel is not good for anything if it is not 
afloat and can not take a cargo and deliver it. 

Mr. RoHSETER. That is (piite right, Mr. Chairman, and that is very 
appealing on the point you just imule expression t)f ; that is, the 
importance of competent and responsible operators. Now, I read 
here from one of the letters that has been submitted in this connec- 
tion : 

I have Huiue t'llfiils wIjo are openitiujj ship-repair pUints, and of course they 
are stitwiRly opposed to this 1)111. Tliey tell ine at present they carry approxi- 
mately 75 per cent of the repair bills for their shipowners, allowing payments 
to be made in monthly installments running over a period of 6, 9, or 12 mouths. 

I submit^ and it must be understood by everyone, that every ship 
operator coming within that class is impairing our merchant marine. 
He is paying for that extended term anywhere from 20 to 30 per cent 
extra on his repair bills. 

The Chairman. I was talking to a gentleman who has had some 
experiences in the disposition of vessels, and he told me of some one 
who came to some Boston interests to borrow money ; for instance, to 
buy ships. He did not have any of it himself, and he wanted to 
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borrow 25 per cent to jpay down to the Shipping Board, and he wanted 
the parties to loan hini the 25 per cent to pay down, and he would 
get the other 75 per cent out of the Shipping Board. 
Mr. RowE. By a mortgage? 

The Chairman. Yes ; by a moi-tgage. And then the man was asked^ 
" Well, what are you going to do then 'i " '' Well," he said, '' at the 
present price of freights I can pay for it in a fcAV voyages — ^that 25 
per cent — and then after I have that paid off I can go ahead." Do 
you think that would be very good ? 

Mr. RosSETER. Would not that Ix* a situation that leads directly 
to my conclusion ? 

The Chairman. I know, but there has'lx^en considerable of that 
done. 

Mr. RossETER. Unfortunately there have been more "failures in 
attempts of that kind than there have been successes. In fact, since 
the signing of the armistice the beach has been strewn with wrecks. 
With many of our wooden ships we did time and again extend credits 
like that. I was at one time charged with the responsibility of the 
approval of certain charter terms if properly guaranteed, where it 
was alleged that these people would make, I think, on that voyage 
$100,000 for each ship. Well, I said, "Of course, I know that is 
wrong; but the only interest I have in it is that it in no way influ- 
ences the security we take in this case, because, in my opinion, based 
on 30 years' experience as a ship operator, these people will lose 
money instead of make money." And, as a matter of fact, that is 
really what happened. A lot of people previously engaged in real 
estate or otherwise, seeing the Government interested in this en- 
deavor, and being a class who believe that anything the Government 
engages in is part of a big pie which they are privileged to go out and 
take a cut at, with no other warrant, justification, or experience come 
down here and make these demands and go also to the banks to ar- 
range these investments, and it is absolutely fatal. They have heard 
what has been done by a few people, they have heard the news of big 
profits from the ship's fireman and captain, and the yarns about the 
big money that is made, and they have endeavored to borrow and 
mortgage their equity, with no capital to go on, and the result invari- 
ably has been failure. 

The Chairmak. As I understand you,- you were going to avoid 
letting in these capitalists who have heretofore been in and get a 
new sort of men into the shipping business by reason of this mortgage 
business. 

Mr. RossETEH. I did not make myself i)roperly understood. My de- 
sire was to awaken a universal interest in the country, not for oper- 
ation alone, but as owners of certificates of $100 or for whatever 
denominations these bonds nuiy be put out. That is the system undei* 
which Norway has built up her great merchant marine. There is 
hardly a servant or shop clerk in Norway — ^and that condition has 
existed from before the war, as I know from personal experience — 
that has not her savings invested in ship shares. 

Mr. Crowtiier. Like our baby-bond syvStem — ^liuiidre<l dollar 
bonds ? 

Mr. RossETER. Exactly. And the holders are proud of their ship- 
ping interests. I have had servants in North European hotels show 
me their certificates, and manifest, no matter how small the invest- 
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ment, a special interest in a certain ship. In this way small nations, 
notably Norway and Denmark, have built up their merchant ship- 

Mr. Crowther. Of course the mere buying of ships with an invest- 
ment of 25 per cent in it, imless that ship goes into the hands of people 
who are practical in the operating business, they might just as well 
sink their tnonev in the ocean. 

Mr. RossETER. Absolutely. 

Mr. Crowther. In speaking of the failure of these people who went 
into the proposition, the people who got the ship were competent 
to handle the ship ; but it was merely the wildcat Dusiness connected 
with it that was a failure. 

Mr. RossETER. That was where the failure came. 

Mr. Crowther. You were careful to give your ships to men ca- 
pable of handling them, of course? 

Mr. Rosseter. In every instance, of course. 

Mr. Crowther. I think we are on the right track, Judge Alexander, 
if we can only get it shaped that way. 

Mr. Alexander. That is a question of policy. I would not want to 
sell a ship to a man of that class and take a mortgage back from him 
at any time. 

Mr. Rosseter. You are quite right. 

Mr. Alexander. If I sold spot cash, then the property could go. 

Mr. Rosseter. This bill does not deal with how the board shall 
transfer the owi^ership to private individuals. 

Mr. Alexander. On, no. We are assuming you are going to exer- 
cise some sense in that discretion. 

Mr. Rosseter. This is to give as much strength and (*haracter as 
you possibly can to any bonds that may be issued. 

Mr. Alexander. Yes. 

Mr. Rosseter. In that case I come back always to this: If that 
feature were eliminated a weak or insolvent concern would have a 
better chance of cooperating in it than it would with that feature 
incorporated in the bill; because with its credit impaired a creditor 
would require security in the form of the ship, which is denied to 
him under this bill. The alternative would be to exact a cash pay- 
ment in cases of questionable credit. Do I make myself clear on 
that? 

. The Chairman. Yes. But that might delay the work of the j-epairs 
on the vessel. 

Mr. Rosseter. It might here and there, but in the end it servos this 
purpose of eliminating incompetent, unreliable, and irresponsible 
operators. 

The Chairman. Yes ; I know. But then they have their money in 
there, and the captain, who has the authority to get the vessel repaired, 
would be limited in his power to get it repaired under this bill. 

Mr. Rosseter. I will cite the case of my own company, the Pacific 
Mail Steamship Co. In private life I was the manager of that com- 
pany. 

The Chairman. But they have competent captains. 

Mr. Rosseter. Absolutely. But nobody ever thinks of asking us 
if our ships are mortgaged. If repairs are required at any foreign 
port, it is only necessary to cable authority to contract. 
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Mr. Crowther* You have a standing in Lloyd's registry ? 

Mr. RossETER. And have a credit in the world. 

The Chairman. That would be very much different. 

Mr. Alexander. But my view is this, in the event to which the 
chairman refers, the vessel owner is interested in having his ship 
repaired. 

Mr. Rosseter. Yes, sir: 

Mr. Alexander. He is more interested than the man who is going 
to perform the service. 

Mr. Rosseter. Yes, sir. 

Mr. Alexander. He can not afford to have his vessel lie idle at the 
doc k ; he either has to have it repaired or to sell it to somebody who 
will have it repaired and put in commission. Hence I should not 
look at this question from the attitude of the ship repairers. We 
must look at it assuming that the owner of the ship is more inter- 
ested in the property, in its earning capacity, than the man who 
may, in certain event, be called on to repair it. 

The Chairman. I am not in any way interested in any ship re- 
pairer or in any shipvard in the world. 

Mr. Alexander. Oh. no ; I am not suggesting that. 

The Chairman. I am talking about giving the preference to the 
Shipping Board, a preference on the mortgage. That is the ques- 
tion we are coming to. 

Mr. Alexander. How many tons of ships will we have when this 
building program is carried out? 

The Chairman. The fact is, if a man has 25 per cent of the money 
to put up on it, it may be about all the money he has got; and if 
the captain is going to be hampered when his vessel breaks down, 
there is going to be a great loss to the man who buys; on the other 
hand he would now get a chance to get his vessel impaired because 
he would have the preference. Now, this takes away that prefer- 
ence. Now, I have no interest in any repair yard, or in anybody 
concerned in a repair yard, or in anybody who ever drove a nail in 
u vessel. I ask that question to get your view as to what the change 
would be — not what the Pacific Mail would do, but what an indi- 
vidual would do: if I was fool enough to put 25 per cent in vessel 
property, what would become of me, and if that is all I had. and 
I put my 25 per cent in there, and I wanted to go in the vessel busi- 
ness and something happened to my vessel, and it happened over 
8.000 miles away ^ Now, the captain aboard of her can always get 
his repairs, but he is limited by this bill when the vessel arrives at 
the repair yard. 

Mr. Crowtiier. Let us nuike him give a bond besides for $5,000. 

The Ciiairmax. That might not be enough. 

Mr. Alexander. If I had only enough money to go to the Sliip- 
l)ing Board and buy a vessel and pay 25 per cent down and did not 
have another led cent to operate that vessel, I would say I was a 
fool to invest mv monev in it. 

Mr. KowE. I would say the Shipping Board were fools to sell you. 

Mr. Edmonds. But they are going to sell their vessels now and 
take 25 per cent. 

Mr. Crowtiier. It is mighty hard to establish an investigating 
bureau. 
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Mr. RowE. You get a full statement from every person to whom 
you sell, do you not? 

Mr. RossETER. In most instances we have insisted on it. 

Mr. RowE. I mean for the good grade of vessel. You hav^ been 
trying to get rid of the frame ones and the concrete vessels and have 
worked awfully hard. 

Mr. RossETEB. But even with these we require guaranties from a 
trust companj' for the perf oramnce of the contract ; but I say when 
entering on a very dangerous ground it required a considerable ex- 
planation of the credit department and involved a great deal of 
judgment and delay that I personally would have liked to avoid. 

Mr. RowE. But if you are selling with so small amount down as 
25 per cent on a ship, there are many people who will not sell real 
estate for 25 per cent down and I never expect to live to see a ship 
mortgage as good as a mortgage on real estate in proportion to the 
actual value. 

Mr. RossETEK. That is quite true. 

Mr. Alexa>jd1'U{. Of course my vieAv is and has been from the time 
the armisi:ice was signed to sell these ships at a war price and a 
war cost; but only to take 25 per cent down is not a good business 
proposition from the standpoint of the Shipping Board. 

The Chairman. More than likely you can not dispose of those ves- 
sels, to any great amount, at a war price. You have to dispose of 
them at a less price. 

Mr. RowE. That does not come up under this mortgage prop- 
osition. 

Mr. RossETER. Might I refer back to the chairman's statement 
abi^ut his own particular appeiirance in the case ? 

The Chairman^ Yes. 

Mr. RossETER. If I might frankly say, Mr. Chairman, 1 would 
not consider you being so badly advised as to go into a proposition 
of that kind," but we will say other people do that. It is so very 
important to the very life and structure of the whole maritime effort 
that we exclude those people. That is what I am trj^ing to do. 

The Chairman. I understood you in the beginning to say you 
were going to take in a new class of buyers. 

Mr. RossETER. Of securities. I am sorry I did not make that clear. 

The Chairman. Xot in those securities of 25 per cent down? 

Mr. RossETER. No, sir ; in the jiurchase of these bonds contemplated 
under this act, as I understand this act. 

Mr. RowE. A mortgage? 

Mr. RossETER. A mortgage. It is to the mortgage holders that I 
want to give sanctity, wide-spread strength, and confidence in the 
mortgage issued uncler this act, so that their money will aid us 
to build up a strong organization that will represent a real national 
interest. 

Mr. Alexander. But efficient? 

Mr. Rosseter. Efficient, but now not big enough, the problem be- 
ing so large, it is beyond immediate possibility of accomplishment 
without the necessa^ credit. 

The Chairman. You need not be afraid of me; I shall not put a 
dollar into a ship. I should not put a dollar into a ship if I had a 
million. 
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Mr. BosSETER. I am not directly interested in any ship-repair 
plant, but I want to say, in my opinion, it is one of the vicious prac- 
tices of the shipping business that these repair yards are allowed to- 
prey on the weaK and irresponsible ship operators, which is one of 
the existing abuses. 

Mr. Bankhead. I do not understand you ; who is allowed to do it ? 

Mr. EossETER. That the ship repairer is allowed to do it. When- 
ever he makes terms like that it is not necessary for me to explain he 
makes them on a ver}^ much higher level than he does otherwise ; and 
why is a ship repairer assured of any more sanctity in his credits than 
the flour manufacturers or the shoe man or the tailor? Why does he 
sit in this wonderfully preferred position, where he can undertake all 
such business and be assured by a lien for the recovery of his bill ? 

The Chairman. By long experience it has been so ; by an experience 
that is older than you are and older than I am. 

Mr. RossETER. In my experience it has been abused and a con- 
stantly increasing abuse. 

The Chair3ian. Yes; but it has been an experience that has lasted 
all this time. 

Mr. Alexander. This whole question of priority of maritime liena 
grew up at a time when it was farther from New York to Boston than 
it is now from New York to Buenos Aires. 

The Chairman. Oh, yes ; I Imow that. 

Mr. Alexander. And conditions now are very different from what 
they were then, when the policy of the whole maritime law w^as first 
evolved. And it has been true not only in the maritime law but in the 
law in reference to real estate and personal property that we have been 
getting away from those old standards for the last 50 years. 

The Chairman. I never had anything to do with a vessel's sale 
except once in a great while I have sold some vessels at public auction. 
I never had much to do with it, but I have had a great deiil to do with 
real estate, and I know there is a vast difference between real estate 
and shipping plants. The point I want to make clear is — and I do 
not think the gentleman has answ^ered it — ^you get the preference 
when you come in as a first mortgagee, or whoever has the mortgage, 
above everything else. 

Mr. Alexander. Who has the best claim, the owner of the ship 

The Chairman. I do not know. But we have had considerable 
testimony before this committee. Some say one thing and some say 
another. They do not all talk alike, and I have as good a right to 
listen to anybody who comes here and takes one side as I have to the 
other. I am trying to get something to form my mind on, and I am 
not going to be driven to take anybody's view. I want several ; and 
nobody can ask me whether I have done this or done that. 

Mr. Alexander. If yon will pardon me, I want to ask Mr. Eosseter 
tliis question : Who has a better right to the vessel property, the ship- 
owner or the repair man? The repair man has no interest in the 
vessel at all until he contracts with the vessel owner to make repairs, 
does he ? 

Mr. RassETER. Yes, sir; he has no interest. ' 

Mr. Alexander. He has no interest whatever in the vessel. Hence^ 
I am looking at it from the standpoint that the vessel owner pri- 
marily is the man more interested in the ship than the repair man. 
That is all. 
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The Chairman. The vessel owner is on this shore and the vessel 
goes into a shipyard 3,000 miles from here, and the captain is tied up 
T>y reason of the fact he does not have the credit that he gets now 
by the ship if he goes into a repair yard on the voyage. 

Mr. KowE. There is just one thing. Mr. Greene, in reference to 
that : The testimony to date of all the witnesses has been that in the 
repairs made in foreign yards they do not recognize the mortgage. 
For instance, in New York City they do not recognize the English 
mortgages, which are a first lien in England or any other British 
port. Tliey are not recognized when they strike New York City. 
■Our repair men apply the United States law to them. 

Mr. Alexander. Judge Hough made a very valuable suggestion on 
that question, too. 

Mr. EowE. Yes ; he did. That, of course, is so, is it not, that when 
your ship is repaired in a foreign yard, even if you make this the 
law, it would not apply ; it would not be such a lien on that ship but 

The Chairman. And is subject to charges and expenses that 
anight eat up all the equity the man had in the ship. 

Mr. RossETER. They could lien the ship and tie it up ; that is their 
remedy, and before the ship is released a satisfactory bond must be 
given or payment must be made. 

The Chairman. That is all very true, but in the meantime the 
vessel is tied up. 

Mr. RossETER. Yes. 

The Chairman. (And is subject to charges and expenses that 
hight eat up all the equity the man had in the ship. 

Mr. RossETER. Mr. Chairman, I regret it if you are under the im- 
pression I am here as an advocate of this bill or any particular phase 
of it. My only purpose was to give such information as has come 
to me from years of experience. I have no interest, except from a 
standpoint of developing a broad interest in the American merchant 
marine. 

Mr. Crowther. Do you not think this bill is before this committee 
in behalf of the Shipping Board to enable them to sell their ships 
more ciuickly and in the interest of the capital of the country in the 
^shipping business? 

Mr. Alexander. I agree to that. 

Mr. Crowther. And that is the reason this bill is hei-e, and the 
reason we are giving all this consideration to it? 

Mr. RossETER. Yes, sir. 

Mr. Crow^ther. Is not that your idea, Mr. Bankhead ? 

Mr. Bankhead. That is one of the basic arguments advanced in 
favor of the bill. 

Mr. Rowe. That is one feature and I tliink it is a proper feature. 
We are trying to make a law to get outside people interested in ship- 
ping, which you want to do by these mortgages we are taking back. 

Mr. Crowther. That is what I say, to interest the capital of the 
country. 

Mr. Rowe. And to enable the building of ships and the getting 
of ships' mortgages. I think all of our minds are open on this 
situation. I have been thinking of it for four years, nearly five 
years. Mr. Kirlin presented a very strong argument for ship mort- 
gages four and a half yeprs ago before this committee, and it made 
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an impression at that time ; but the committee decided then it would 
not try to put it into the law which created the Shipping: Board, 
^nd wisely, too. We were not very extensively interested in ship- 
ping then, but now we hope to be a great merchant nation. It is a 
Juestion if we could settle this mortgage proposition to the satis- 
action of all people interested or most of them, the majoritj' of 
them, interested in the merchant marine, and at the same time in- 
terest the American people in shipping properties, it would be a 
very desirable thing, I thmk. 

Mr. Crowther. Now, Mr. Rowe, if that is the policy and it is to 
be in the decree that the present board at this time is in favor of 
a. permanent policy and that it is not to help tremendously right 
away, as has been suggested right along to me, and which I thought 
was the real subject under discussion, to hasten and help the sale 
of these ships, why not let us drop it and take it up as a permanent 
policy which is not yet outlined but expected to be, which we aro 
going to present as the merchant marine coirnnittee for the mer- 
chant marine of the United States? I presumed it was a very 
helpful thing immediately to help this board in the sale of the 
ships. I have understood it that way. If I am wrong, I have been 
wrongly informed and have misinterpreted the suggestions made 
about its importance. 

Mr. Bankhead. As I understand the proponents of this measure 
argue it will not onty be helpful in the immediate program of the* 
Government in disposing of the ships, but as a matter of permanent 
law be good for the shipping interests of the country. 

Mr. Crowther. I understand that, too. 

Mr. RossETER. That is the position I tried to make clear. 

The Chairman. At the same time, this is a change of the existing 
law that has been in existence longer than I have lived and longer 
than you have lived, and possibly longer than both of us put to- 
gether; and it is quite a serious matter to consider — ^the changing 
of that law. Now, what I want to draw is to draw the opinions of 
different people, and I have come with an unprejudiced mind as to 
that, and I want to bring out the objections to it, because if we don't 
we won't get anything at all. 

Mr. Crowther. Do you think this law will be a great help in 
selling the ships, Mr. Rosseter? 

Mr. Rosseter. I believe it will be very helpful ; but I am looking 
at it in even a broader aspect, as to what should be done almost im- 
mediately to start the program of encouragement to private enter- 
prise in shipping to give it strength. I am really very much con- 
cerned about that phase of it. 

Mr. Bankhead. Mr. Rosseter, I want to read to you a couple of 
extracts from a letter here that I got from a very large coal operator 
in my State, Alabama, and see what you think about the objection 
he presents here from the standpoint of the coal producer : 

rieuse bear in mind tliat -i^rouipt (Uspatch of aU vessels Is very essential 
to (Hoiioniical shipping. ITiuler the old law the suppliers of fuel and other sup- 
plies, as well as labor, had a i)rior lien on the ship to all other claims; hence- 
the supplies were promptly furnished, tlie ship thereby fretting prompt dls- 
1)atch. Should a change be made in this law, limiting the prior Uen of sup- 
plies, it will necessitate time to examine credit before suppliers are wllling^ 
to furnish the needs of the ship, be it fuel, food products, machinery, or shlj^ 
chandlery   ♦. 
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Alahuina, as you know, is at pvesent furnishing more than 1,000,000 tonn 
per year of bunkerage coal to vessels on the Gulf coast anil the Atlantic coast, 
nnd this bill will greatly Jeopardize our interest. This l>unkernge coal repre- 
sents about one-tenth of our total commercial coal business: hence you can see 
that this bill is of great moment to the Alabama coal operators, for unless sup- 
pliers are protected in collecting for coal furnished vessels the interest of the 
i-oal operators will be jeopardisuHl. 

Now, do you see that this provision in this bill, if put upon the 
statute books, would necessarily lead to the results he fears there and 
anticipates? 

Mr. RossETEK. No ; I think his misgivings are entirely unfounded. 

Mr. Bankhead. Why? 

Mr. Rosseter. For the reason that the merchant marine should 
be so well founded in this country that its credit will be a guaranty 
of the bill. In the case of individuals it is like any other credit; it is 
easily ascertained where one particular ship or another has a record 
of not -liaving paid its bills — that is a matter of credit. In that 
case the cash would be required or a guarantee would be required. 

Going back to the daj^s of the old sailing ships, when the men of 
Maine and Massachusetts were very prominent on the sea, I know in 
fact that these vessels loading at Pacific coast ports for Liverpool 
were supplied anything and everything they required on the mere 
approval of the supply bill ; no lien was acquired, and the ship sailed 
and a day or so later the supplier came for his check and he received 
it. These cases of ships being insolvent and avoiding their bills, 
particularly in the home ports, are greatly exaggerated. 

Mr. Bankhead, I wanted to get that answer because, of course, 
I would have to give consideration to a suggestion of this sort, as it 
affects very large industrial interests not only in my immediate dis- 
trict but in mv State. 

Mr. Rosseter. Xaturallv. 

Mr. Bankhead. I was generally of the same opinion that you are. 

Mr. RowE. Mr. Ii^dmonds gave very good testimony. He has bunk- 
ered a good many ships in his time, and 10 years or so ago, before 
he came to Congress, he said that was his chief business. And in our 
eastern tities and in good-sized cities on the Pacific and Atlantic 
coasts they have an agent, the ship does, and that agent orders the 
coal. He rings up your telephone and says, '* Bunker such and such 
a ship, so many tons." Ana you go to the agent the next day and 
get your money. You do not pay any attention to the ship at all. if 
the company is known at all. And every ship that goes into a port 
is known somewhere. They have an agent and the agent pays the 
bill. 

Mr. Bankhead. Supposing it were a tramp vessel? 

Mr. Rosseter. A tramp vessel would also have to have an agent, a 
responsible agent, a very responsible agent, and local people would 
rest entirelv content. 

Mr. Crowther. The tramp has to have an agent i 

Mr. Rosseter. Absolutely; yes. 

Mr. Crowther. To enter and clear? 

Mr. Rosseter. To enter and clear. 

Mr. Alexander. If the man did not have credit to buv coal for 
his ship, he would be a good deal like the automobile owner who 
could not buy gasoline ; he would have to go out of business. 

Mr. Rosseter. Yea 

Mr. RowE. Do not the captains carry money on the ship i 
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Mr. RossETER. Very little. In the old days they did ; particularly 
on long voyages they carried some fimds. And occasionally it 
has been the practice of the owners to supply the captain with a 
letter of credit, but I venture the opinion that more than 95 per cent 
of the shipping business of the world is done on the credit of the 
agent. 

Mr. RowE. Mr. Rosseter, there has been quite a suggestion here 
and the committee is more or less in doubt about it. You have not 
))een here, but a gooil many have felt, the lawyers, that we ought to 
write into the law that a certain percentage of the value of the shij^, 
not the amount of tlic mortgage, say, 10 or 15 per cent, could bo 
liened prioi* to the mortgage by any man making repairs or fur- 
nishing supplies and up to as high as 25 per cent as recommended 
by Mr. Brown, of New York. On the other hand, Mr. Campbell and 
others argued that that could be put in the mortgage, if you w^anted 
to, and so notice be given in the ship's papers that repairs to the 
extent of a certain amount, say, $5,000, $10,000, $15,000, or $20,000, de- 
l)ending en the size of the vessel and the value of it, would be a prior 
1 en ahead of the mortgage. What do you think about this proix>si- 
tion — either one of them? 

Mr. Rosseter. I am just puzzled to know how that 25 or 10 per 
cent would be made operative or effective. You say of the value or 
of the mortgage ? 

Mr. RowE. Yes, of the value, I think they were mostly talking 
about. 

Mr. Alexander. This is the way Mr. Brown worked it out in a 
practical form: If those debts were not'paid, you would have to go 
i'^to an admiralty court to enforce a lien for the sale of the ship, 
and that out of the proceeds from the sale of the ship liens up to 
the amount of 25 per cent should first be paid and then the excess 
applied on the mortgage. That is the way he suggested as the prac- 
tical way of working it out. 

Mr. Rosseter. You issue a mortgage initially on the ship and the 
ship begins to depreciate right away. Unless there is some require- 
ment for serial payment of the mortgage, the value soon comes from 
100 per cent down to 75 per cent, you see, and there is practically^ no 
margin of security there at all. I think you are entering on a field 
of very great complication if you attempt anything like that. 

Mr. Alexander. I thought the way he suggested it was prac- 
ticable. 

Mr. RowE. The question was whether or not it would be fair and 
Avhether it would make the mortgage desirable security, or not. You 
know on the (Ireat Lakes, Mr. Rosseter, we have had some very valu- 
able testimony as to their mortgages. I presume you know they sell 
bonds secured by their mortgages now very extensively. 

Mr. Rosseter. Yes. 

Mr. RowE. In Ohio, and Michigan? 

Mr. Rosseter. Yes. 

Mr. RowE. And the attorneys who drew many of those mortgage^^ 
testified before our committee that in practically every mortgage 
they drew there was a statement that the repairs and supplies fur- 
nished that ship should he a prior lien up to say $5,000 or $10,000 — 
they never went above $10,000. On the other hand, if the debts 
against the siiip exceeded that, and according to the law they could 
not, that thereby the mortgage became due. 
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Mr. RofiSETER. I see a possible solution, if you will express it 
in dollars not exceeding so much, rather than to put it in the form 
of a percentage. 

Mr. BowE. And put it in the mortgage. 

Mr. RossETER. And put it in the mortgage. 

Mr. Crowther. Kather than a percentage of the valued 

Mr. Bosseter. Yes; rather than a percentage of the value. 

Mr. RowE. I think, outside of those who were attorneys for the 
repair men and the supply men, that was the consensus of opinion. 
The attorneys for the repair men and the supply men wanted the lien 
as it is to-day. 

Mr. Bankhead. Is it a very extraordinary ease where the amount 
of repairs would run as high as 25 per cent of the value of the. 
vessel? 

Mr. RossETER. No ; on the contrary, I have seen charges and gen- 
eral average run to 100 per cent. 

Mr. AorxANDER. That is in case of a collision? 

Mr. RowE. Those are exempt. 

Mr. RossETER. Stranding and salvage operations? 

Mr. Bankhead. I mean in the ordinary operation. 

Mr. Alexander. They may be covered by insurance. 

Mr. Rosseter. Yes; they ai*e all covered in the policy. 

Mr. Bankhe.\d. 1 just mean repairs incident to the operation, 
temporaiy breakdowns and defects m the machinery. 

Mr. Rosseter. On the well kept-up ship, the ship kept up any- 
where near the state of her efficiency, that would be expressed at 5 
per cent as the outside figure. 

Mr. Bankhead. That is what I thought, that that would be ex- 
traordinary. 

Mr. Crowther. How many years depreciation do you figure? Do 
you figin^e 20 years, ordinarily, with 5 per cent depreciation each 
vear ? 

Mr. Rosseter. In our firm, we figure on 12 years, on the theory 
that after a ship is 12 years old she has come to such a depleted 
state that expensive repairs, new boilers, and things like that are 
required : so that in all of my companies we have followed the prac- 
tice of figiu'ing the depreciation on a basis of 1-2 yeai's, which is 
done at C per cent per year. Six times 12 is 72. The other 28 per 
cent is made up bv the depreciated column of interest. Six per cent 
would clear in about 12 years and 6 months, I think. Annual re- 
newals and repairs we figure at not more than 5 per cent on our 
ships, and they won't all need that. 

Mr. Crowther. For the year? 

Mr. Rosseter. Yes. 

Mr. Crowther. Five per cent? 

Mr. Rosseter. Yes; 5 per cent. 

Mr. Crowther. These are comparatively new ships and certainly 
a ship 10 yeai-s old could not be more than that ? 

Mr. Rosseter. We figure on a 12-year period; after a ship has 
been in service 12 years, then we figure on putting in new equipment, 
redesigning, also new boilers and things like that. In that 12-year 
average, we figure not more than 5 per cent for annual i-enewals. 

Mr. Crowther. 3i[aybe you have not bought any of the ships built 
recently by the Shipping Board? 



42 MORTGAGES AND LlEXS 03^ VESSELS. 

Mr. RosAETBR. As it happens, one of my companies has pui-chksed 
four of the smaller ships to establish a service from Baltimore to 
Central America and the Pacific coast-. 

Mr. Crowther. You had perhaps the same criticism of the bill, 
did you not? 

Mr. RossETER. No. I have one doubt in my mind and it is not 
clear to me how liens resulting from damage to the cargo are cov- 
ered under an act like this? 

Mr. Crowther. Whereabouts do you find that? 

Mr. RossETER. I do not know how that is exercised as a preference^ 

Mr. Alexander. Are they covered by marine insurance? 

Mr. RossETER. Very often we have a serious claim which insurance 
does not cover. I will cite the case of a ship lately arriving at a 
Pacific coast port of a Japanese steamer, imitating the American 
practice, in our Shipping Board vessels, of loading cocoanut oil in 
bulk in the deep tanks. The oil oozed out and was lost, and an enor- 
mous amount of cargo was ruined. It is not a claim under insurance 
policy. 

Mr. Bankhead. That would be a claim against the ship? The 
owner of the cargo would have a claim against the shipowner for 
his negligence? 

Mr. RossETER. The only protection to ownei's in such coses is a 
recovery from Protective Clubs, where claims are absorbed by pro 
rating, or by protection and indemnity insurance, but all owners do 
not carry themselves in this way. 

Mr. Bankhead. Under the law, would that constitute a lien? 

Mr. RossETER. At present, yes, sir. For instance, that ship was 
liened for claims aggregating $235,000. It is not clear in my mind 
whether claims like that are safeguarded in this bill. 

Mr. Bankhead. I do not think they are. 

Mr. Alexander. Mr. Dutch, what do you say about that? 

Mr. Dutch. If you will look at page 9, lines 5 and 6, I think that 
you will see that that claim would be subordinated to the mortgage, 
according to Mr. Campbell's draft. It would be a claim arising out 
of a contract, namely, a bill of lading. 

Mr. Rosseter. It would be junior to the mortgage then? 

Mr. Dutch. Yes. On page 9 the word " contract " is in line 6. 

Mr. RowE. You must have another bill. We have the latest bill. 

Mr. Dutch. Page 10, line 5. 

Mr. Crowther. xhat is where those words " or possession " come 
in? 

Mr. Dutch. Yes : this would come under the word " contract." I 
have not talked witli Mr. Campbell about it, but I have a note of my 
own to ask him why he has not left out of that these cargo claims* 
because it is possible for the mortgagees to protect themselves as the 
Shipping Board is doing by insistmg on this protection of indemnity^ 
insurance Mr. Rosseter has just referred to. It is Mr. Campbell's 
theory, you know, tlie mortgage covered by this bill is only superior 
to claims against wliich the mortgagee can not insure. 

Mr. Alexander. Right at that point, in line 5, page 10, you heard 
Judge Hough's comment on the word " possession " ? 

Mr. Dutch. I do not know why that is in there, sir. 

Mr. Alexander. '' Or possession " he said he thought was sur- 
plusage. 
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Mr. KowE. We would like to have you look that question up. It 
does seem to me that Judge Hough was right on that, that the words 
" or possession "might easily be striken out. 

Mr. Dutch. It so occurs to me. I should like to ask Mr. Campbell 
what his reason for that was. 

Mr. Alexander. And on the next line, you were also here when he 
brought up the question about " general average sacrifices." 

Mr. Dutch. I think the word "sacrifices" ought to come out, too; 
because you have two forms — ^you must have general average sacrifices 
or general average disbursements. 

Mr. RossETER. You have both invariablv, and that would seem to 
exclude the disbursements. 

Mr. Dutch. Yes; I should think it should. 

Mr. Row^E. Are you through ? 

Mr. Rosseter. I think that covers all of my views. 

STATEMENT OF HE. CHAELES F. DTJTCH, ADMIEALTY COUNSEL, 

TTNITED STATES SHIPPING BOABD. 

Mr. Dutch. It has been stated that the English law makes the 
English mortgage on a vessel the first lien and ahead of maritime liens. 
I think that will be found to be an incorrect statement, because I 
think it is clearly shown in their boolcs the situation in England is 
this: Your mortgage is not a maritime lien in England any more 
than it is here. The difference is not, therefore, in the law of mort- 
gages, but in the law of liens. And that difference is due to historical 
factors. I won't take your time to go into them, but just simply say, 
shortly, that in England the repair and supply man does not get a 
maritime lien in the sense that we know it. He gets no maritime 
lien in any proper use of that term. What he gets is purely a right 
to arrest the ship by a process which is practically the same for your 

f resent purposes as your common-law writ of attachment by a sheriff, 
t is like that in this important respect, that what he arrests and what 
he gets is the equity in that vessel at the time of the arrest. In other 
words, the repair or supply man proceeding in a marine court in 
England and arresting the vessel gets, so far as that vessel is concerned, 
precisely what he would get if he proceeded imder something analo- 
gous to our common -law attachment in this covmtry by virtue of the 
sheriff. In other words, what is sold is the owner's interest at the 
time of the attachment or of the arrest. What is sold, therefore, is 
the vessel subject to the mortgage. 

Xow, that is the reason, I think you will find, why the mortgage in 
England is ahead of your repair and supply man. It is not that 
your mortgage law is different; it is not that your mortgage is given 
m itself a different status ; it is that your repair and supply man does 
not have that protection of a maritime lien, attaching at the time of 
his repairs and supplies, which the repair and supply man has in 
this country. 

Mr. AiiEXANDER. That is, in England they do not have it? 
Mr. Dutch. In England, yes. Now, the reason for that, I say, is 
historical. It grew out of the conflict between admiralty courts and 
common-law courts. It goes back to Queen Elizabeth's reign. They 
got into a real fight over it The only trouble was the common-law 
court was superior in that they could issue writs of prohibition and 
they cut out the jurisdiction of the admiralty courts of things hap- 
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peninj^ other than on the high seas. Why, there was a time when you 
will find (it was a truce really between the two courts in Queen 
Elizabeth's reign) they cut out all contracts in the maritime courts 
except those made on the high seas. That is the historical back- 
ground for the results in England. 

Now, then, as to what has been spoken of here of the supposed 
predicament of your American owner taking his ship elsewhere: I 
find in the record that Mr. Campbell has said more than once (but 
that does not seem to have been fully realized) that this bill does not 
in its intention, nor in my opinion in its eflFect, alter your foreign 
situation. Your vessel here with this mortgage on it, what I have 
sometimes called the " Campbellized " mortgage, if this bill goes 
through,will go over to any other place in the world and go through 
certain motions^ certain understanaings, certain contracts, which ac- 
cording to the law of that place will give rise to certain legal obliga- 
tions and rights. And the law of that place is going to determine 
what legal rights and obligations are thus created and what their 
status is with respect to the vessel as it came into that jurisdiction. 
Now, that is the general law of conflict of laws. It is perfectly proper. 
If the English vessel comes here and is furnished with repairs and 
supplies, there is a lien. That lien is superior to the English mort- 
gage just as in America the maritime lien is superior to the English 
mortgage. And the fact that the repair and supply man in England 
would not have gotten a lien ahead of that mortgage does not at all 
prevent the American repair and supply man from getting a lien 
ahead of that mortgage in this country. 

So that I do not believe that your American owner is g^ing to be 
prejudiced by this bill in getting his repairs and supplies in the for- 
eign port. His repairs and supplies will be obtained under that 
foreign law exactly as they are to-day. So you come back to this 
question, whether he is going to be prejudiced in getting his repairs 
and supplies here in this country, where your law operates. Now 
again, I think as Judge Alexander, if I remember the record cor- 
rectly, has stated more than once, it should be borne in mind that 
this ancient law, and it is ancient, giving these repair and supply 
liens, arose purely for the benefit of the shipowner. It did not 
arise primarily for the benefit of the repair and supply man. It 
arose to enable the owner to get credit to the vessel itself under 
circumstances where the owner could not get it, and in order to carry 
out the policy of the courts and the law, as it has been repeated 
here time ani again, it is a favorite slogan of the admiralty law 
that ships are made to plough the seas and not to rot by the wharves. 
That is the purpose of it. And as Judge Alexander said to-day. a 
great deal or that law has grown up and grew in the days before the 
telephone and the cable; and you have to consider to-day whether 
in view of these statements that have been made to you, as to the 
times when liens are resorted to, statements Mr. Rosseter has made 
to you to-day as to where the credit is really given, whether the 
continuation of that lien is necessary for the protection not of the 
repair and supply man immediately but of the owner of that vessel 
whose interest is and has been paramount in the view of the admir- 
alty law. 

(The committee adjourned until to-morrow, September 26, 1919, 
at 10,30 o'clock a. m.) 

X 
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Committee on the Merchant Marine and Fisheries, 

House of Representatives, 

Washington^ D. C.j Friday^ February ff, 19W. 

The comniittee met at 10.30 o'clock a. m., Hon William S. Greene 
(chairman) presiding:. 

The Chairman. We are ready to hear from you, Mr. Campbell, 
upon bill H. R. 9419, which follows : 

[H. R. 0419, Sixty-sixth Congress, First Session.] 

A BILtf Providing for the recording of mortgages on vessels and notation thereof on 
certifiratefi of ro;?l8try or enrollment and license ; creating Jurisdiction in the district 
courts of the United States for foreclosure of such mortgages and providing procedure 
In connection therewith ; also providing for maritime liens upon vessels for necessaries, 
etc.. and their enforcement, and subordinating the same to the liens of mortgages; 
repealing all conflicting acts; and for other purposes. 

Be it enacted by the S^euate and House of Representatives of the United 
States of America in Congress assembled, That no mortgage covering the whole 
of any ves.sel of the I'nited States of two hundred gross tons and upwards 
shall be valid against any person other than the mortgagor, his or Its heirs, 
administrators, executors, successors or assigns, and persons having actual 
notice thereof, unless such mortgage Is recorded and Indorsements are made 
upon the ves.^ers certificates of registry, or of enrollment and license, as herein- 
after provided. 

Sec. 2. That such mortgage shall be recorded In the office of the collector 
of customs where such vessel Is permanently registered or enrolled and licensed : 
VrotHded, That If a permanent certificate of registry or of enrollment and 
license has not been Issued at the time of the execution of the mortgage, such 
mortgage shall be recorded In the ofllce of the collector of customs where such 
vessel is then temporarily registered or enrolled and licensed, and shall there- 
after be rerecorded In the office of the collector of customs where and at the 
time such vessel Is permanently registered or enrolled and licensed. The 
nmrtgage indebtedness shall bear such rate of interest as the parties thereto 
shall agree upon. 

Sec. 3. That the collector of customs, upon recording such mortgages, 
as hereinbefore provided, shall Indorse upon the certificate of registry, or of 
enrollment and license, under which the mortgaged vessel Is then operating, 
a notation setting forth the place and date of recording, the date of the maturity 
of the mortgage, the names of the mortgagor and mortgagee, and the amount 
of indebteflness then secured by the mortgage as shown by the record, which 
indorsement shall thereafter be made by all collectors of customs uiwn each 
and every certificate of registry, or of enrollment and license, whether perma- 
nent or temiwrary, Issued by them, under which said vessel shall operate, 
until the mortgage is fully discharged. If at the time of such recording the 
mortgaged vessel Is not In a port of the United States, or Is In a port of the 
United States without the district in which such mortgage is recorded, then 
the collector of customs recording such mortgage shall, upon the request of 
the mortgagor or the mortgagee, or bis or their assigns, notify. In writing or 
by telegram, the collector of customs for the district In which the said vessel 
is then situated, or, If said vessel Is not then in a United States port, the 
collector of customs for the district In which the said vessel shall thereafter 
first enter, of the recording of such mortgage and of the facts necessary to 
make the aforesaid Indorsement upon said certificate of registry, or of en- 
rollment and license, and upon the receipt of such advices it shall be the duty 
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of the collector of customs so notified to indorse forthwith the aforesaid nota-. 
tion ugpn the certificate of registry-, or of enrollment and license, under which 
the vessel is then operating, or thereafter operates. No clearance shall be 
granted any such vessel without such indorsements^ ui>on said certificjites. The 
collector of customs shall, upon recording such mortgage, certify to and deliver 
one or more copies of sucli mortgage to the mortgagor, who shall place and 
retain one copy thereof on boaixl such mortgaged vessel, and shall cause it to be 
exhibited by the master to any person having any business with such vessel, or 
the owner thereof, which may give rise to a maritime lien on such vessel. The 
collectors of customs shall receive for recording any Instrument or making any 
indorsement or giving any notice or fnrnishlng any certificate required by this 
act a fee of 50 cents ; and for furnishing a certified copy of any recorded mort- 
gage a fee of $1. No mortgage or certificate of partial payment, or of final dis- 
charge, shall be recorded unless the same is acknowledged before a notary 
public or other oflicer authorized to take acknowledge of deeds. 

Sec. 4. That the collector of customs shall, in books to be kept for that pur- 
pose, record all mortgages as hereinbefore required ; record all certificates of 
partial payments or of final discharge of the mortgage indebtedness executed by 
the mortgagee and note the amount and date of such partial payments and the 
fact of final discharge upon the mortgage recoixl ; record the date on which any 
such aforesaid notation of mortgage is indorsed upon any certificate of registry, 
or of enrollment and license ; shall certify to the status of the mortgage record 
at any time upon the request of any person ; and shall indorse upon the ct»rtlfi- 
cate of registry, or of enrollment and license, under which the vessel Is then 
operating, the amount and date of any partial payment and the fact of final 
discharge of the mortgage indebtedness. If the mortgaged vessel is not In a 
port of the United States, or is in a port of the United States without the dis- 
trict in which said mortgage is recorded at the time of the filing of any such 
aforesaid certificate of partial payment or of final discharge, then the collector 
of customs recording such certificate shall, ui>on request and at the expense of 
the mortgagor or mortgagee or owner of the vessel or his or their assigns, notify. 
In writing or by telegram, the collector of customs for the district in which the 
said vessel is then situated ; or if such vessel is not then in a Unitefl States 
port, the collector of customs for the district in which said vessel shall there- 
after first enter, of the recorrllng of such certificate of partial payments or of 
final discharge; and upon receipt of such advices it shall be the duty of the 
collector of customs so notified to indorse forthwith, upon the certificate of 
registry, or of enrollment and license, under which the vessel Is then operating 
or thereafter operates, a notation of the amount and date of partial payment 
or the fact of final discharge. 

Sec. 5. That it shall be the duty of the mortgagor to disclose to the mortgagee 
In writing, prior to the execution of any mortgage, the existence of any obliga- 
tion or liability constituting a lien ufKui the vessel to be mortgaged then known 
to such mortgagor, and not to incur any contractual obligation creating a lien 
upon the vessel without the consent of the mortgagee, other than for crews' 
and stevedores* wages, general average and salvage, including contract salvage, 
after the execution of any such mortgage and l>efore the mortgagee shall have 
had a reasonable time to file the same for record, and to have the notation here- 
inbefore provided for indorsed upon the certificate of registry, or of enrollment 
and license, and any failure to make such disclosure, or any incurring of any 
such inhibited contractual obligation, shall render the mortgagor, and if the 
mortgagor be a corporation, the president or other principal executive oflicer 
thereof, guilty of a misdemeanor and punishable, for each offense, by a fine 
of $5,000, or by imprisonment not exceeding two years, or both, in the discretion 
of the court, and shall render the mortgage indebtedness immediately due and 
payable at the election of the mortgagee. The failure of any mortgagor, and 
If the mortgagor be a corporation, the president thereof, to place and keep a 
certified copy of any duly recorded mortgage on board the mortgaged ves.«jel, 
or the failure of the master of any mortgaged vessel to exhibit the copy of 
such mortgage placed on board such vessel to any person entitled to examine 
the same, shall render them, or each of them, gidlty of a misdemeanor, and 
»^unishablc, for each offense, by a fine not exceeding $1,000, and, in the case of 
.je master shall also render his license subject to suspension by the officers 
J iv^ng supervision thereof. The failure of any collector of customs to record 
4 ly mortgage, or certificate of partial payment, or of final discharge, filed for 
veoord, or to furnish certified copies thereof pursuant to request of the mort. 
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gagor or mortgagee, or to forward to othor collectors of customs the informa- 
tion required to be furnished by sections 3 and 4 of this act, or to note upon the 
certificates of registry, or of enrollment and license, the indorsements required 
by sections 1, 3, and 4 of this act, shall render him guilty of a misdemeanor. 
and punishable, for each offense, by a fine not exceeding $1,000. 

Sec. 6. That jurisdiction is hereby vested in the district courts of tlie United 
States to impose any of the penalties hereinbefore provided, and to foreclose 
any mortgage recordeil and note<l on the certificates of registry, or of enrollment 
and license, as hereinbefore provided, upon the maturity of any such mortgage, 
or upon default in any of the terms and conditions thereof, or upon the violation 
of any of the provisions of this act, whoreby the debt secured by sucli mortgage 
has become due and is unpaid. Suit for such foreclosure may be commenced 
and uuiintaine<l in any district court of the United States in which the mort- 
gage<l vessel is situated by serving personally the mortgagor and owner of the 
vessel with process of such district court wherever they or either of them can 
be found within the Ignited States, and if they, or either of them, can not be 
so found after diligent search satisfactory to the court, by serving such pro( ess 
by mail and l)y publication as the court shall order, and, in either contingency, 
by also attaching the mortgaged vessel and serving process personally upon 
the master, or other ranking oflicer. or caretaker, of the vessel, for the purpose 
of which service the sjiid master, or oflicer, or caretaker, is hereby constituted 
the agent of the mortgagor and tlie o>\Tier. In any such suit of foreclosure the 
court may, upon the commencement of the suit, or at any time thereafter, ap- 
point a receiver and take and hold possession of thei mortgaged vessel ; and the 
court, after personal notice of sale to all parties known to have liens or in- 
cumbrances upon the mortgaged vessel, and after such reasonable notice thereof 
by publication, as ordered by the court, may cause the mortgage<l vessel to be 
sold to answer for any judgment that has been or may be entered in any such 
suit. Upon any such sale under a first mortgage being confirmed by the court, 
all liens and incumbrances upon the vessel shall terminate, but. with the lien 
of the mortgage, shall attach to the proceeds derived from such sale in ac- 
cordance with their respective priorities upon the vessel, and the purchaser of 
the vessel shall acquire absolute awl unconditional title thereto, free and clear 
of all liens and incumbrances, as against all the world ; and the United States 
marshal for the district in w^hich such suit is brought shall, upon order by the 
court, execute a goml and suflicient bill of sale to said property vesting such 
title thereto in the purchaser. The proceeds derived from such sale shall be 
applied by the court to the payment of such Judgment or judgments and costs 
as may be entered In such suit, and to the payment of any other liens or incum- 
brances upon the mortgaged vessel for which intervention shall have been 
made, all in accordance with their respective priorities upon the mortgaged 
vessel, and the residue. If any, shall be paid to the mortgagor, or the owner of 
the vessel, his or their heirs, execrutors, administrators, successors, or assigns, 
as their Interests shall appear. Such suit shall conform as nearly as may be to 
proceedings in admiralty, including all rights of appeal and of review by the 
circuit c*cmrts of appeal and the Supreme Court, as in admiralty causes. 
* Nothing in this act authorized shall prejudice the mortgagee from proceeding 
against the mortgagor for any deficiency in the full payment of the mortgage 
indebtedness. 

Sec. 7. That any person hereafter furnishing repairs, supplies, or other neces- 
saries, including the use of dry d(M*k or marine railway, to any vessel, wliether 
foreign or domestic, ujwn the order of the owner of su(?h vessel, or of a person 
by them or by him authorized, shall have a maritime lien on tlie vessel wliich 
may be enforced by proceeding in rem, and it shall not be necessary to allege 
or prove that cretlit was given to the ves.scl; but 'such lien, and all other liens 
and Incumbrances hereafter arising out of, or created by any contract, or pos- 
session, except for crews* and stevedores' wages, general average sacrifices and 
salvage, including contract salvage, shall be subordinate to the lien of any 
mortgage duly recorder! In the office of the collector of customs and note<l upon 
the certificate of registry, or of enrollment and license, as hereinbefore provided 
In sections 1, 2. and 3 of this act. prior to the creating of such lien or incum- 
brance, and any vessel sold imder such aforesaid subordinate lien or incum- 
brance to pay the Indebtedness secured thereby, shall be sold subject to, and 
such sale shall not Impair the security of any such prior recorded and noted 

mortgage. 

Sec. 8. That the following i)ersons shall be presumed to have authority from 
the owner or owners to procure repairs, supplies, and other neces.sarles for the 



b MORTGAGES AND LIENS ON VESSELS. 

vessel: The managing owner, Bhip*s husband, master, or any person to whom 
the management of the vessel at the port of supply is Intrusted. No person 
tortiously or unlawfully in ijossession or cliarge of a vessel shall have authority 
to bind the vessel. 

Sec. 9. That the oflicers and agents of a vessel specified in section 8 of thiB 
act shall be taken to include such officers and agents when apiK)iuted by a 
charlerer, by an owner pro hac vice, or by an agreed purchaser in iiossession 
of the vessel ; but nothing in this act shall be construed to confer a lien wlien 
the furnisher Ijnew, or by exercise of reasonable diligence could have ascer- 
tained, that because of the terms of a charter party, agreement for sale of the 
vessel, or for any other reason, the i)erson ordering the repairs, supplies, or 
other necessaries was without authority to bind the vessel therefor. 

Sec. 10. That nothing in this act shall be construed to prevent any person 
from waiving or subordinating his lien by written agreement 

Sec. 11. That this act shall superse<le the provisions of all State statutes 
conferring liens on vessels, in so far as the same purport to create riglits of 
action to be enforced by proceedings in rem against vessel for repairs, supplies, 
and other necessaries. 

Sec. 12. That this act shall not apply to any existing mortga,2:e, nor to any 
mortgage hereafter placed upon any vessel now under an existing mortgage, 
unless and until the mortgagor and mortgagee of any such existing mortgage 
mutually agrees in writhig to be bound by the provisions hereof and comply 
therewith. 

Sec. 13. That the act entitled "An act relating to liens on vessels for repairs, 
supplies, or other necessaries, " approved Jime 23, 1910. and all other acts or 
parts of acts are hereby repealed so far as they are inconsistent with the pro- 
visions of this act. 

Sec. 14. That the invalidity of any of the provisions of this act shall not 
affect the remainder thereof. 

Sec. 15. That this act may be referred to as the " Vessel Mortgage Act, 1919." 

FUETHEE STATEMENT OF ME. lEA A. CAMPBELL. 

Mr. Campbell. I liave redrawn the bill with a view to meeting tlvi 
criticisms and suggestions which have been made before this com- 
mittee during the course of its several hearings. I appeared yester- 
day before tlie Senate Committee on Commerce, at the request of its 
chairman, and explained the bill in detail. I had not been before 
that committee heretofore, and I believe the committee had never 
had this bill under consideration. Senator Jones has taken a copy 
of the bill and is going to introduce it to-day so as to have it printed. 
I believe the only other bill that has been printed has been the first 
bill that was introduced by the chairman. 

Mr. CiiixDBL03i. Thut was also introduced in the Senate at the 
same time? 

Mr. Campbeix. That was also introduced. Chairman Hurley sent 
identical copies to the chairman and to Senator Jones on the day 
that he retired from the board, asking that they introduce the bill. 
The Senate committee has deferred any action upon this bill, pend- 
ing the hearings that you have had, up to yesterday. I believe they 
were induced to go into this at the present time because there have 
been various people appear l)efore that committee who have had 
something to say about this ship-mortgage bill. 

For instance, Mr. Haines, the general manager of the Pacific 
St<»amship Co., a large and excellent company on the Pacific coast, 
and a client of mine when I was in practice out there, and Judge 
Groscup, the general counsel at Tacoma, have appeared before that 
committee in reference to the entire shipping program and, in the 
course of their testimony, they have said, in their judgment, a bill 
like this was imnecessary, because they had no difficulty in selling 
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their bonds secured by mortgages on their fleet of vessels. That was 
the basis of their obiection to the bill, that it was unnecessary for 
that reason. 

Mr. Chindblom. They have a bond issue and the mortgage secur 
in^ those bonds. I presume, covers not only the individual vessels 
but practically their entire assets? 

Mr. Campbell. Oh, yes: that is exactly the point. As I shall ex- 
plain a little bit later, the large steamship companies in this country 
and on the Great Lakes, w^here the veasels ply over restricted waters, 
have been able to float bonds secured by a mortgage on those vessels, 
and they have done so because the mortgages cover a large fleet of 
vessels, and behind the bonds is the high general credit of tlie steam- 
ship companies. But this bill is not designed to help out that class 
of people or that class of financing. 

Mr. CiiiNDBiiOM. That has been made clear, Mr. Campbell 

Mr. Campbell. The purpose of this bill, from my point of view, 
as I have explained to tl)e coniniittee before, is to hel]) out the 
man who has got to rely upon the security of the mortgage for his 
financing. 

Mr. (^HiNDBLOM. That has been made clear in our hearings and in 
our deliberations all the time, has it not ? 

Mr. RowE. It has. 

Mr. Campbell. I have met in this bill such objections as pi-oposed 
by Judge Groscup and many of the people who appeared here 
before you by providing that this bill shall not be obligatory upon 
any mortgagor, that " If, however, the parties to any mortgage on 
any A'essel of the T^nited Slates shall so stipulate therein, such mort- 
gage shall not be subject to the provisions of this act, but shall 
remain subject to the provisions of sections 4192. 4193, and 4194 of 
the Revised Statutes of the United States." 

Mr. CiiiNDBTX)M. Right there I notice vou sav "' Vessels of the 
United States ? " 

Mr. Campbell. That is the language in the law to-day. That is 
American A'essels not belonging to the United States. 

Mr. Chindblom. Vessels under the x\merican flag? 

Mr. Campbfxl. Yes, sir; vessels under the American flag. Now, 
then, if our friends from the Great Lakes, as Mr. Goulder has said, 
do not believe this law should be made applicable to them, that it is 
not necessary, and if the same be true of some of my friends on the 
Pacific coast, with their large fleets, and some of my friends to be, 
I hope, in Xew York, with their large fleets, they do not have to 
come under this bill. But simply because they do not want the 
benefits of this bill or simply because they do not believe it is neces- 
sary for them to have the benefits of this bill that should constitute 
no I'eason why such a measure should not be passed so as to make 
possible the benefits to those who do want it. 

Mr. Bankiiead. In other words, because some parties happen to 
have the financial strength to finance their business, they are a little 
bit opposed to going into this bill to give other people the credit 
which they would derive through it ? ^ 

Mr. Campbell. So far as that objection goes, I said to Judge 
Groscup. in New York, *' Suppose I put this provision in '" — and 
the thought came to me in my talk to him — "Would you object to it 
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then? '' and he said, "Of course not." And so far as that phase of 
it is concerned 

Mr. CiiiNDBLOM. Do you think such an exception or exemption 
from the operation of this hiw would affect the general purj)ose 
which we have had in mind of making ship mortgages attractive 
to the general public? If an exemption or exception is made, it will 
be necessary to ascertain in each particular case whether the mort- 
gage is a lien under this hiw or whether it is excepted from the opera- 
tion of this law. 

Mr. Campbell. True. But what is going to hapt)en, as a i)ractical 
business matter^ Tlicse steamship companies do not peddle the 
bonds out themselves. They all go on the Gi^e^vt Lakes — ^to the 
Cleveland Trust Co., or the Detroit Trust Co., which acts as the 
trustee under trust deed and under the mortgage. And these banks 
or investment bankers in New York sell these securities just the 
same as they sell the securities of any industrial plant. Now those 
l)eoi)le are going to tell those shipowners or those mortgiigors 
whether they are going to be able to float the securities unless they 
(Ome under the provisions of this act. And, 1 predict, if you call 
down here the brains of the investment bankers of the country, who 
will be tire people who are going to float these securities, if they 
are going to be floated at all, they will tell you befoi-e you will have 
any general quotation of shij> securities in this country, you have 
to do something to improve upon the status of the ship mortgage 
as it is to-day, and these people who to-day say it is not necessai-y 
nuiy find themselves in the position where it will be unnecessary so 
far as they are concerned, but is that any reascm why the law should 
not be ])assed ? 

Mr. CiiiNDBLOM. Is it not possible that the moi-tgages which are 
written under the terms of this act may become securities in the 
nature of preferred investments by the buying public? 

Mr. CAMi'BELii. P^xactly. Do you i-ememWr what Mr. Blodgett 
said to you when he was here at the time Judge Hough testified? 
Mr. Blodgett is a most eminent admiralt}' lawyer of the New Eng- 
land States and an excellent lawyer and a very good friend of mine, 
I am proudd to say; and, boiled down, his objection is this: He said 
it is imprai ticable to make this bill apply to a mortgage on a share 
in a vessel (he wrote that to me in the early stages of our hearings) 
bccjuise under this bill a maritime lien on a vessel arising: out of 
contract v.ould be subordinate to the mortgage. If, therefore, you 
had a mortgage on one sixty-foui-th of a vessel, as to which, you say, 
a maritime lien arising out of contract might be inferior to the 
mortgage, that lien arising out of the same contract might be supe- 
rior to an unmortgaged share and very gre^it difficulty would arise 
in the administration of the law. So 1 modified the bill to provide, 
as the bill now provides, that a mortgage shall only apply to the 
whole of the vessel; or, more accurately stated, that the law shall 
only a])ply to moi-tgages on the whole of vessels. Then he came 
down here and said, ''Why, you have made it worst^ than it was 
before.'" He does not say it in these words, but this is the effect of 
what he sjiys: *' Why, by jnissing this bill, you are going to make a 
mortgage on the whole of a vessel a better mortgage tlian a mortgage 
on a share in a vessel, and it is not fair to give the man who is going 
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to mortgage the whole of a vessel a better security than the man 
mortgaging a share would have. 

In other words, the selfish point of view of the man who wants to 
mortgage a share in a vessel is "Because I can not get as good a 
mortgage on my share, why then you, who own the whole of the 
vessel, should not have an>iihing better than what I have." That is 
consistent with what I think is the same narrow-minded point of view 
the ship repairers are taking; they are looking out prmcipally for 
their own selfish interests. 

Mr. Chixdblom. Is not the answer to that to let the owner of a 
share join with the owners of the other shares? 

Mr. Campbell. Yes; or to come down to the modern way of doing 
business, by saying to tHose who own vessehs on shares (which only 
holds true in the New England States and with a limited class of 
vessels on the Pacific coast) to organize a corporation if they find 
that the law works an injustice to them. 

Mr. Chindblom. You have pi'esented your present draft to the 
•Senate committee? 

Mr. Campbelt^ I have; yes, sir. As I have said, they were without 
light upon this bill and, because of references which have been made 
to the bill by various witness, I was told that certain of the Senators 
had had their curosity aroused and wanted to know what this bill 
was that was talked about. So the chairman evidently thought it was 
better to have it explained so that the Senators would know what 
was being refen-ed to in their furture meetings. 

Mr. CinNDBrx)M. Do you know whether the Senate Committee on 
Commerce is now going ahead with further hearings? 

Mr. Campbelu I do not know. I am going back there this after- 
noon, for a matter for about 10 minutes, on something I neglected 
to speak of. 

I have prepared here a brief, if I may so term it, of an argument 
which is about as comprehensive as I can make it in an expression 
of mv thoughts regarding this measure. I treat this matter under 
five different heads. I fii-bt discu.ss the obje( t of the bill. I then dis- 
cuss the plan of the bill. I analyze the bill so that any layman can 
understand what is in the measure. In reading that you are getting 
a very comprehensive idea as to what the provisions of the bill are, 
and it will not be necessary to read through all the technique of it. 

Mr. RowE. I suggest when the hearings are printed, that your brief 
be printed as a whole, so that we will have it all in one place. 

Mr. Campbeij^ Under the third heading, I discuss the constitu- 
tionality of the bill, and I have gone into it very cai*efully, for I am 
vain, enough to say I think the bill is absolutely constitutional and I 
think everv lawver on the committee will come to that conclusion 
when they read through it. 

Mr. CHiNOBU^^r. You have not attempted to go into the possi- 
bility of making a mortgage a maritime lien? 

Mr. Campbell. I have; yes, sir; and I have come to the conclu- 
sion that is absolutely impassil)le, and will 1)0 glad to show you why 
it can not be done. 

Mr. Ctitndblom. If that is in the brief, we can read it there. 

Mr. Campbell. Yes; and I quote the authorities. 

The Chairman. You sav it does not l)ecome a maritime lien? 
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Mr. Campbell. It can not become a maritime lien so as to give the 
admiralty courts jurisdiction. 

Mr. Wright. Where does your bill provide for a foreclosure of 
the mortgage ? 

Mr. Campbell. On the equity side of the Ignited States couii:s. 
Under the fourth heading I discuss the practical operation of the 
bill, as to how it is going to work out in actual practice in every con- 
ceivable case. Under the fifth topic I take u]) the criticisms which 
have been made of the bill and endeavor to point out wherein, in my 
judgment, they are unsound. Under the sixth topic I give my 
reasons succinctly as to why I think the bill slumld he supported. 

Now, let me take up the bill and compare it, if I may, with the 
Hough redraft. I have discussed this thing so nuich with the com- 
mittee, I am going to try to speak to you across the table, if I may, 
just about the bill. 

In the first section of the bill I make a change by providing that 
the mortgage shall not be valid imless, in addition to the previous 
provisions for recording and indorsement on the certificate, of 
registry, the mortgage secures a bona fide indebtedness to the amoimt 
stated in the mortgage. I have added that requirement to the re- 
quirements for the validity of the mortgage and the subjection of the 
mortgage to the applic4ition of this act; that is to sav, that no mort- 
gage shall be valid and subject to the provisions of this particular 
act unless it is recorded and unless these indorsements are made upon 
the vessel's certificate of registry and unless it secures a bona fide 
indebtedness of the amount stated in the mortgage. 

Mr. CiiiNDBLOM. Will not that require the purchaser of such a 
mortgage to ascertain whether a pretended mortgage is a bona fi<le 
mortgage before he knows that he has bought a'good security? 

Mr. Campbell. An individual mortgagee who is taking a moit- 
gage will know that fact, because he will be the one who is paying 
tlie money. If the mortgage covers a bond issue or secures a bond 
issue and those bonds are sold throughout the country, those bonds 
are going to be sold through responsible banking houses or trust 
companies, or investment bankers, who, in the usual course of business 
to float securities, will be required to assure the purchasers that that 
provision of the law has been complied with. Otherwise it' won't be 
a marketable seeurity. 

Mr. Baxkiieai). Do you undertake to put in a penal clause to pro- 
hibit a false representation if the amount covered t 

Mr. Campbell. No; I do not. 

Mr. Ciiindbix)m. In the case of other mortgages, a bond issue is 
sometimes made large enough to cover a commission to the sellers 
of the bonds; and, strictly speaking, all of the bonds do not repre- 
sent an actual outlay of money. If you had that kind of a case, in 
the matter of a mortgage on a ship, would the whole issue be inval- 
idated, in your opinion? 

Mr. Campbell. I do not think so. I think this thing is striking 
at watering mortgages. I put that in there to meet Judge Hough's 
objection when he said tliis is a potent instrument of fraud, because 
a mortgagor who is a crook can mortgage to a dummy who is a 
crook and, by foreclosing the dummy, cut off maritime liens which* 
are subordinate to the lien of the mortgage. That is true of any 



MORTGAGES AND LIENS ON VESSELS. 11 

mortgage, as a matter of fact. I try to meet that paricular situation^ 
and I believe I do meet it, by providing that a mortgage, so far as this 
statute is concerned, shall not be valid and subject to this act unless 
it represents a bona fide indebtedness. 

Mr. Chindblom. Of course, it does one good thing — it protects 
maritime liens. 

Mr. Campbell. You can add the woixl "substantially" if you 
want to? 

Mr. Chindblom. No. 

Mr. Campbell. I do not believe it should. I say if they do not 
want to come in under this act they do not have to, and they can 
remain under the law as it is to-day and do as they please. But if 
they want to come in under the terms of this act they must do it so 
that they can be exposed to view. 

Mr. Davis. Under that provision, if a mortgage was executed to 
secure the bonds to be sold, would it not require those bonds to be 
sold at par? 

Mr. Campbell. I do not think so. 

Mr. Davis. If it does not, could not the purpose of the provision 
be avoided by simply executing a mortgage for a certain amount of 
bonds, and then the corporation going on the market and selling 
those bonds for 50 cents on the dollar or 75 cents on the dollar, and 
in that manner constituting 25 to 50 per cent of watered bonds, as 
represented by the mortgage? 

Mr. Campbell. I do not quite follow you. 

Mr. Davis. I understand that your purpose in this provision is to 

Eievent watering, which is a very laudable purpose, if it can be done, 
►ut, could not that very thing be done — ^that is, could not watering 
enter into it by the corporation owning the vessel executing the 
mortgage to secure a specified number of bonds and then going on 
the market, or privately, either, and selling those bonds at a dis- 
count? Would not the discount represent water? 

Mr. Campbell. Yes. 

Mr. Bankiiead. Do you -mean to issue bonds in excess of the real 
value of the vessel? 

Mr. Davis. No. 

Mr. Chindblom. Whether you do or not, it would not matter ; that 
would not enter into it as I see it. 

Mr. Campbell. You state it correctly; but, Judge Davis, that is, 
not the wrong that I am striking at here, exactly. When I say to 
prevent watering, that is too broad, perhaps. I am trj'ing to prevent 
fraud ; that is what I am trying to prevent. I am trying to prevent 
a fraudulent mortgage on a vessel to a dummy mortgagee. I think 
myself that the possibilities of those transactions are so infinitesimal 
that it is absolutelv impossible for a man to say that the mortgage 
under this law will be an instrument of fraud — a potent instrument 
of fraud. If it is true that mortgages are potent instruments of 
fraud — and we know they are not — I do not see how I can meet the 
criticism except by providing that a mortgage must secure a valid 
indebtedne&s. Perhaps I have gone too strong. 

Mr. Bankiiead. Would you mind reading your section 1 there? 

Mr. Campbfill (reading) : 

No mortgage on any vessel of the United States shaU be vaHd against any 
person other than the mortgagor, his or its heirs, administrators, executors^ 
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succressors, or nssi^is, and por.sf)ns having actual notice thereof . and subjoct 
to the provisions of this act, unless such niortpi^e secures a bona fide indebted- 
ness to tlio amount stated in tlie niortjnijre, and is re<*orded and iinlorsenients art' 
made upon tlie vessel's certillcate of registry, tir of enrollment and license, as 
hereinafter provided. Such mort^xajre wlien so rtH*orde<l and said indorsements 
^re made, shall constitute a lien on the vessel. If, liowever. the parlies to any 
mortpijoi on any vessel of tlie United Stat€»s shall so stipulate therein, such 
mortpijre shall not be subject t(» the provisions (»f this act. but shall remain 
subject to the provisions «»f sections 4192. 4193, and 4194 of the Uevlaed Statutes 
of the I'nited States. 

Mr. Wright. If I understand you, under the general law. if a 
inortpi<jo was fictitious and some real consideration was not belun<l 
it, in a contest between the mortgagees and the other creditors, he 
would know what the real consideration was when he actually ad- 
vanced on the mortgage i 

Mr. Campbell. Yes. 

Mr. Wright. x\nd you penalize him for that if the whole mortgage 
was fictitious, is that the idea 1 

Mr. Campbeijl. Yes. I submit to you that that clause is worthy 
of your consideration. I do not put it forw^ard as absolutely per- 
fect. I can see where business difficulties might be presented in 
connection with the marketing of the bonds under par. 

Mr. Davis. Have you considered the feasibility of penalizing by 
some criminal penalty or fine of the officials of an organization who 
may be guilty of undertaking to execute a fictitious or f raudulant 
mortgage, instead of leaving the provision in such manner that it 
will perhaps penalize innocent purchasers — innocent third parties? 

Mr. Campbell. This should not be drawn in such a way as to pre- 
vent an honest marketing of bonds at less than par; that is obvious. 
If it does, then it must be changed to meet that situation. But it 
should be drawn in such a way as it will prevent a mortgage being 
put upon a vessel for an amount greatly in excess of the actual cash 
that passes, or a mortgage which is entirely fictitious. 

Mr. Davis. Yes. As suggested by my colleague a while ago, it 
may be difficult, if not impossible, for the purchasing public to de- 
termine just what is back of it. Now, we want to encourage the 
purchase of these securities by the public and as long as a shadow 
of doubt is thrown over the character of the securities, they are going 
to be loath to buy; but if you can place the onus and the penalty 
upon the officials who have full knowledge of all the facts and who 
act in the matter, and rely solely upon that, and if they go ahead and 
execute a mortgage and the securities are sold and the public is pro- 
tected but the individuals who engage in that are subiect to a crimi- 
nal penalty, that is what I think you want to do. 

Mr. Campbell. I have not put in a criminal penalty for this rea- 
son: Let me tell you the situation that developed before this com- 
mittee. In the first bill I drew, I provided different criminal penal- 
ties and I think Judge Hardy was one of those who suggested we 
ought to put in a stronger penalty. I did ; I redrew the bill and put 
in a stronger penalty. Then along comes the next critic of the bill 
and says " It is absolutely impossible to enforce those penalties,'* 
and I took them out. They were the last people w^ho appeared before 
you. Now, you w^ill have to decide for yourselves, as practical legis- 
lators, as to what penalties you w^ant to incorporate in the bill. I 
have put a penalty in here, but I have not put a penalty reaching 
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that particular provision. I think this, that the mortgage only ought 
to be invalid as against those people who are not bona fide holders; 
that is to say, suppose there is a fictitious mortgage put upon a ship 
and the mortgage sells that to a bona fide purchaser, that bona fide 
purchaser ought not to be the sufferer. If a mortgagor has been 
foolish enough to issue a mortgage without consideration to a dummy 
nioitgagee and the dunnny mortgagee transfers to an innocent pur- 
chaser, the mortgagor ought to suffer and not the innocent pur- 
chaser. 

Mr. Chindblom. Suppose there was nothing in this bill at all along 
this line and you went on the equity side of the United States district 
court to foreclose a mortgage : The rights of the various parties claim- 
ing liens can be adjudicated in that suit and, if it transpired that the 
mortgage represented no actual indebtedness, I do not suppose any 
court of equity or any chancery court of the United States would give 
it priority over valid liens. On the other hand, equity would follow 
the law and the innocent purchasers would be protected. 

Mr. Campbell. You state my view absolutely. Personally, if I 
had the power to write this bill into law, as I believe it should be, I 
would leave that out. But along comes a man for whom I have the 
very highest respect and says, "As you have written it, it is a potent 
instrument of fraud." Now, in trying to meet these various criti- 
cisms I have adopted this method, and it is the only way I see it can 
be done, and that is by requiring that there shall be a consideration 
for the mortgage. 

Mr. Wright. This question has bothered me, that under the gen- 
eral law an innocent purchaser of a negotiable instrument before 
maturity is protected. That is a general principle of law. Now, 
what duty do you lay on the purchaser of this mortgage — ^not the 
mortgagor, not the mortgagee, but the purchaser from him — ^to make . 
an investigation as to the validity of this mortgage? 

Mr. Campbell. I do not lay any duty on him under the terms of 
this bill. 

Mr. Wright. Would you debar him from recovery if it turns out 
the mortgage was not true, that it is fictitious, although he might have 
made an investigation as to the truthfulness of the statements in the 
mortgage and determined it was a valid mortgage and yet ultimately 
might lose out? 

Mr. Campbell. I say that is true enough, but practically that situa- 
tion willte met in the method of the sale of the securities. If he is 
the individual mortgagee, he will know whether or not he is paying a 
valid consideration. If the mortgage is a trust deed securing a bond 
issue, it will be sold through some responsible trustee and we all know 
in practical business operations that trustees to-day are banking 
institutions or trust companies acting for that purpose and they are 
going to see that this law is carried out. 

Mr. DA^^[s. That would obtain, though, regardless of this provision, 
based upon sound business judgment. 

Mr. Campbell. I think so. My reason for advancing this is to meet 
the criticism. 

Mr. Andrews. How would it do to write into the law a provision 
requiring the mortgagor and mortga^;ee to make affidavit as to the 
validity of the consideration and setting forth exactly what the con . 
sideraiaon is. 
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Mr. Campbell. I say this, that when the trust company or mort- 
gagee comes to foreclose, the burden of proof is going to rest upon 
nim to show that is the condition. Why ? Because the act says no 
mortgage shall be valid and subject to the provisions of this act 
unless it does meet certain conditions. 

Mr. Wright. How would it do, right in line with that sugges- 
tion of Mr. Andrews's, to require the mortgagee and mortgagor to 
make affidavit of just what the consideration was and, if they make 
false affidavits, they would be subject to heavy pains and penalties? 

Mr. RowE. As a matter of practice in New York, on real estate, 
we take an affidavit of the mortgagor, and where the real estate is 
going to be covered by a trust deed we make the trust company 
make a statement there has been a valid consideration pass. 

Mr. Davis. You can let those affidavits accompany the mortgage 
and be registered with it? 

Mr. Campbell. That is a very fruitful suggestion, to require the 
mortgagor and mortgagee, or the trustee getting the bonds, to file 
an affidavit of the exact consideration. 

The Chairman. You name three or four different parties; would 
that bind them all, or only bind one ? 

Mr. Rowe. The mortgagor and mortgagee. 

Mr. Davis. It would bind the mortgagor and mortgagee — the in- 
dividuals who execute the mortgage. 

The Chairman. Then stipulate m there the mortgagor and mort- 
gagee ? 

Mr. Campbell. Yes. 

I hope to see the time come when these bonds will be sold and 
traded in throughout the country. 

Mr. Hardy. Bead that amendment to the first section again. 

Mr. Campbell (reading) : 

No mortj^age on the whole of any vessel of the United States shaU be valid 
against any person other than the mortgagor, his or its heirs, administrators, 
executors, successors, or assigns, and person having actual notic*e thereof, and 
subject to the provisions of this act. 

These words are put in : 

•  * unless such mortgagee secures a bona fide indebtedness to the 
amount stated in the mortgage. 

If they do not want to come under the terms of this act they caii 
remain out under the old law as it is to-day; but they are not going 
to be subject to the terms of this act, which gives the lien of the 
mortgage the priority stated therein and which also provides for 
foreclosure in the Federal courts unless the mortgage secures bona 
fide indebtedness and is recorded and the indorsements are made. 

Mr. Chindblom. You say, "a bona fide indebtedness." Do you 
think that would be construed to mean the full amount? 

Mr. Campbeix. I say a bona fide indebtedness to the amount 
stated in the mortgage. 

Mr. Chindblom. Would that exclude the selling of bonds at a dis- 
count? 

Mr. Campbell. I had not thought so in drawing this, although I 
must say these are matters of opinion, you know. It is a pretty 
strong provision. 

Mr. Davis. You could not possibly prevent that. Even the first 
purchasers of the bonds may subsequently want to sell at a discount. 
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That is a matter which can not possibly be controlled from a busi- 
ness standpoint. 

Mr. Campbell. And is not desirable. 

Mr. Davis. No. 

Mr. RowE. In about one-third of these mortgages, the bona fide 
indebtedness is not paid over when the mortgage is put on record ; 
that is, the trust company agrees to sell the bonds and does not take 
the bonds itself. In the other two-thirds of the cases the trust com- 
pany really advances the money and sells the bonds — ^it takes them 
at a fixed pric« and advances the whole money, if they want the 
whole of the money at that time, and then disposes of the bonds as 
its propei-ty. Now in a case in which they are going to sell these 
bonds, is it a bona fide mortgage at the time it is put on there? 

Mr. Davis. My idea about that is, referring to these affidavits, 
I think perhaps that is the best solution of it, that those affidavits 
should state that the mortgage states the facts. If it is given to 
secure just what it says it secures, if it says so many bonds and 
those bonds are issued, that is bona fide. As to what the bonds ulti- 
mately sell for is nobody's business. In other words, to cut out 
fraud and misrepresentation, the nioi-tgage should be just exactly 
what it says it is, and the affidavits of those who execute the mort- 
'gage, of the mortgagor and mortgagee, should specifically state that 
the mortgage in substance is just what it states on its face to be. 

Mr. Campbell. I think that is the better course mvself. 

Mr. Davls. Not to hamper the price of the bonds but simply, if it 
is for a $100,000 bond issue, instead of sayingr " A mortgage for 
$100,000," say "A mortgage to secure specified bonds of the face 
value of $100,000." Then they can go on the market and they can 
get what they can for them or sell them for whatever they please. 

Mr. Campbell. Let me do this for the committee: Let me think 
that situation over and send you down by mail a draft of an amend- 
ment reaching that situation which you can consider in your com- 
mittee meetings. 

Mr. Hardy. Of requiring affidavits of the mortgagor and mort- 
gagee? 

Mr. Campbell. Yes ; that you can consider when you come to take 
up the bill in executive session. 

Mr. CiiiNDBLOM. You will leave your present draft here in its 
present shape and suggest that by way of amendment? 

Mr. Campbell. Yes; suggest that by way of amendment. That is 
the change which is made in the first section, requiring the statement 
of the indebtedness and providing that the parties to any mortgage 
desiring to come under the provisions of this act, shall so stipulate in 
the mortgage. 

Mr. Hardy. What do you think about this suggestion : Is a mort- 
gage without consideration valid even as between the parties? 

Mr. Campbell. I do not think so. 

Mr. Hardy. Would you not, by this language, "it was not valid 
except as between the parties having notice," make it a valid mort- 

Campbell, That is the law as it is to-day. 
Mr. Davis. Yes ; it is already valid between the mortgagor and the 
mortgagee, without any legislation; it is only where the rights of 
third parties enter. 
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Mr. Hardy. But this makes it valid regardless of the consideration 
if that language is i)ut in here. 

Mr. Bankiiead. vVhj' sliouldn't it l>e? 

Mr. IIardv. That is a question of whether a man should take ad- 
vantage of his own fraud. 

Mr. Davis. It might not be a fraud: a man might want to give a 
mortgage, he might want to give his ship and, so far as the rights of 
third parties do not enter, it would not be a fraud. 

Mr. Wright. Would not such a mortgage be a nudum pactum ? 

Mr. Chindblom. I do not think we need worry about that. The 
only thing we are trying to protect is maritime liens. 

Mr. Hardy. Now, as to the question of notice, the purpose for 
which this first section was drawn is very different from the cjuestion 
of consideration. The registration and proper notification provided 
in this original section w-as simply for the benefit of innocent tliird 
parties and their protection. 

Mr. Campbell. Innocent maritime lienors. 

Mr. Chindblom. Of course, we are also designing to protect pur- 
chasers of those securities and, beyond the lien of the mortgage, as 
against the mortgagor and mortgagee, the people we i\re trying to 
protect are the holders of the maritime liens. 

Mr. Campbell. Yes. 

Mr. Davis. And innocent purchasers. 

Mr. Chindblom. They are the other parties to the act. 

Mr. Campbell. You are trying to do two things; you are trying 
to protect the mortgagee and bondholders by giving the lien of the 
mortgage a higher ranking as against maritime liens arising out of 
contracts than exists under the law^ to-day; and you are tiying to 
protect the holder of the maritime line arising out of contract and" 
being subordinate to the mortgage by giving the man tlie notice 
which the bill provides for. 

Mr. Hardy. I do not believe that adds anything to the situation 
anyhow, to put it in here. 

Mr. Campbell. The second section of the new bill does not change 
the law as it was before, nor does the third section, excepting in 
this particular, that I pix)vide, if such mortgage covers more than one 
vessel or other property, the indorsement upon the certificate of 
registry, or of enrollment and license, of any vessel shall state the 
amount upon payment of which the vessel may be discharged from 
such mortgage. . 

Mr. Chindblom. That is a partial discharge upon partial pay- 
ment? 

Mr. Campbell. Yes. 

Mr. Rowe. The release of a portion of your security ? 

Mr. Campbell. Yes. Your trust deed may cover five vessels for 
$1,000,000, and each vcvssel can be released upon the payment of 
$200,000. And I want that fact to appear upon the certificate so 
that the repairman can say, " The indebtedness on this vessel is really 
only $200,000.'' 

Mr. Hari>y. In other words, you are enacting a partial release 
that can be effected upon paj^ment of a certain sum of money ? 

Mr. Campbell. It is enacting into law what the present practice 
is. I leave the law just as it was before as to the indorsing of those 
notices upon the certificates of registry upon the ship, and, if he- 
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is not in a poii of the United States at the time the mortgage is 
recorded and the indorsements would be made, then that indoi*se- 
ment must be made by the -collector at the fii-st poit at which the 
vessel touches. You can see this situation, possibly, might develop, 
as I have explained before: A mortgage may be executed upon a 
vessel that is on the seas. It is re<;orded, but until the vessel gets 
into port there is no opportunity of making indorsement upon the 
certificate. There is a lapse of time between the time of execution 
of the mortgage and the making of the indorsements upon the certifi- 
cate on the vessel under the terms of this act, when the mortgage 
would not have priority over maritime liens and there might be 
maritime liens arising out of contract created during that interval 
which would be superior to the mortgage. That is the same situa- 
tion that has existed right along. I provided for it before by a 
penalty and I provide for it now by a penalty, but change the 
penalty somewhat and do that to meet the criticisms made here about 
the penalty. In section 3 I provide : 

No clearance shaU be wanted any such inorlgaped vessel without said in- 
dorsements on said certificate. The collector of customs shall, upon record- 
ing such mortgage, certify to and deliver one or more copies thereof to the 
mortgagor, who shall place and use due dilijrence to retain one copy on board 
such mortgaged vessel, and shall also use such diligence to cause such copy 
and the certificate of registry, or of enrollment and license, to be exhibited by 
the master to any person having business with such vessel, or the owner 
thereof, which may give rise to a maritime lien oti such vessel. 

Then section 5 : % 

The mortgagor shall disclose to the mortgagee in writing, prior to the execution 
of any mortgage, the existence of any obligation or liability constituting a 1) 
on the vessel to be mortgaged then known to such mortgagor, and shall not inca- 
any contractual obligation creating a Hen upon the vessel without the consent *** 
the mortgagee, other than for crews' and stevedores* wages, when incurred p*- 
hereinafter provided, general average and salvage, including contract salvagv^-. 
after the execution of any such mortgage and before the mortgagee shall hav*^ 
had a reasonable time to record the mortgage and to have the notation herein 
before provided for indorsed upon the certificate of registry or of enrollment and 
license. Any willful violations of any of the provisions of this section shall 
render the mortgagor, and If the mortgagor be a corporation, the president or 
other principal executive officer thereof, guilty of a misdemeanor and punishable 
for each offense by a fine not exceeding $1,000 or by imprisonment not exceeding 
two years, or both, in the discretion of the court, and shall render the mortgage 
indebtedness immediately due and payable at the election of the mortgagee. The 
failure of the master of any mortgaged vessel to exhibit the copy of any mort- 
gage placed on board thereof or the vessel's certificate of registry, or of enroll- 
ment and license, to any person entitled to examine the same, shall render his 
license subject to suspension or cancellation by the officers of the United States 
Steamboat-Inspection Service having jurisdiction thereof. 

That is practically as it was before, that if the mortgagor fails to 
disclose the existence of a lien prior to the time he executes the mort- 
gage, or if he incurs an indebtedness after the execution of the mort- 
gage and between the recording of the mortgage and the noting of it 
on the certificate, which will give rise to a lien, he is going to Be penal- 
ized, in the discretion of the court, either by fine or by imprisonment, 
because that will be a willful act in violation of this act which will be 
intended to defraud and will defraud the mortgagee. Now, I can see 
no objection to imposing such a penalty as that upon the mortgagor, 
and I think you have to do it. 

Mr. Bankhead. Why not impose it upon the master? 

13e416— 20— PT 5 2 
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Mr. Campbell. The suggestion is made that you could not enforce it 
in the courts against the master. The cUib that hangs over a master's 
head is his license — fear of the cancellation of his license. All the 
master has to do is to exhibit this certificate and certified copy of any 
mortgage to anybod}- who comes aboard the vessel who has business 
with the vessel and who asks to see it. That is a verj^ simple act; and 
if he has hanging over his head the danger of the cancellation of his 
license if he refuses to do it, you can count upon his doing it. I think 
that is sufficient penalty so far as he is concerned. 

Mr. Bankhead. What was the difficulty of enforcing it, assuming 
that it might be advisable ? 

Mr. Campbell. I was not here the day the hearing was had, but, 
in reading the transcript of the testimony, some of the witnesses said 
a jury would not convict him. The same objection was made to im- 
posing any penalty upon collectors of customs for dereliction of 
duties prescribed in the act of recording and making notations upon 
the certificates. 

Mr. Chindblom. I am wondering if you would not have greater 
difficulty of convicting the owner by reason of an offense committed 
by the agent himself? 

Mr. Campbell. I do not provide for that. The only thing I pro- 
vide a penalty for, so far as the owner is concerned, is that his own 
willful violation of the provisions of this act shall render the mort- 
gagor guilty of a misdemeanor; I ^uld take that to refer only to 
acts chargeable directly to the mortgagor. 

Mr. Chindblom. His personal conduct? 

Mr. Campbell. Yes. 

Mr. Chindblom. I observe Judge Hough's draft provides a cause 
of action to be brought in similar circumstances? 

Mr. Campbell. I do provide that. I had in the original bill also 
somewhat similar penalties to be imposed upon the collectors of cus- 
toms for dereliction of their duties. I struck that out in accordanco 
with Judge Hough's suggestion, and I put into the bill, in effect, the 
same provision he has in his bill, providing a right of suit for dam- 
ages. For instance, if you will follow his bill : 

If any person, corporation, association, or partnership entering into any con- 
tract with the owner, master, ship's husband, or other agent of any vessel 
affected by such mortgage as may be filed, recorded, and noted as herein pro- 
vided, suffer ptH!uniary loss, damage, or injury by reason of any failure to 
make the notations or disclosures or communicate the information requii-ed 
by this act in respect of such mortgage, or by reason of any misrepresentations 
concerning the same, the party so Injured may have and maintain, In any 
court obtaining by personal ser>'lce jurisdiction of the person of defendant, an 
action to recover damages compensatory for said loss, damage, or injury, such 
omission, or negligence such loss, damage, or injury was caused. The failure 
of any collector of customs to record any mortgage or certificate of pay- 
ment, partial or final, filed for record, or to furnish certified copies thereof 
pursuant to request, or to furnish to otiier collectors the information required 
to be fuiTiished by this act, shall constitute actionable acts, omissions, 
and negligence. If any plaintiff in any such action recover judgment for dam- 
ages, however small, it shall be the duty of the court entering judgment to 
allow and add to said judgment so entered a reasonable counsel fee, assessed 
by the court, which shall be a part of said judgment and for the recovery of 
which plaintiff shall be entitled to all the remedies available for the enforcement 
of any judgment at law. 
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Mr. Davis. What do you think about simply providing that such 
act or failure on the part of the collector of customs would constitute 
malfeasance, misfeasance, or nonfeasance in office, so that that would 
come under the provisions of the general Federal statute on that 
subject. 

Mr. Campbell. I must say my fears are in accord with Judge 
Hough upon this penalty feature of the bill. CoUectoi's of customs 
do not do these things personally; they are required to rely upon 
deputies, and it seems to me if you hold over them the possibility of 
a suit for damages you have an inducement behind them to see that 
these acts of recording and indorsement are done. 

Mr. Chindblom. You do not believe anything further would be 
necessary to make it certain that the action would run against the 
Fureties on his bond, as well as himself? 

Mr. Campbell. I can not answer that. 

Mr. Rowe. You will have great difficulty in the case of the col- 
lector of customs in New York. 

Mr. Campbell. I do not know how those bonds read. I do not 
suppose thev read so as to protect acts of this kind. I think they 
are fidelity bonds entirely. 

Mr. Davis. I do not think they go to criminal acts; I think they 
are only as to trust funds. 

Mr. Campbell. I think so. 

Mr. Hardy. This being made a criminal act would not be a public 
act which would come under the Dond they have to give for the faith- 
ful performance of the duties of their omce and for the safe-keeping 
and turning over of any moneys, and so forth. 

Mr. Davis. I think the courts hold that the average official bond 
does not cover any criminal dereliction or act. 

Mr. Chindblom. I certainly would very much doubt the present 
existing bond would cover this kind of a case where the bond given is 
executed prior to the enactment of this law. 

Mr. Davis. It would not be retroactive, I believe. 

Mr. BowE. I believe, in a big city like New York, where they have 
a great many of these mortgages on file, if you are going to hold 
the collector's bondsmen you will have great difficulty in getting a 
bond. 

Mr. Chindblom. In my State the sheriffs in the counties are re- 
sponsible for the negligent conduct of their deputies. 

Mr. Davis. All your clerks are, too. 

Mr. Campbell. I think this is goinff far enough. I have adopted 
the language of Judge Hough. Now I leave the provisions of the act 
with respect to priority of liens as they have been in the other bills. 
There is no change. 

Mr. RowE. You still permit the mortgagor to say that certain 
other liens for repairs, and so on, could be prior up to a certain 
amount ? 

Mr, Campbell. No; I do not. That is not my bill. The bill as 
now drawn provides, in section 7 : 

Any person hereafter furnishing repairs, supplies, or other necessaries, 
including towage and the use of dry dock or marine railway, to any vessel, 
whether foreign or domestic, upon the order of the owner of such vessel, 
or of a person by them or him authorized, shall have a maritime lien on the 
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Mr. Campbell. The suggestion is made that you could not enforce it 
in the courts against the master. The club that hangs over a master's 
head is his license — fear of the cancellation of his license. All the 
master has to do is to exhibit this certificate and certified copy of any 
mortgage to anybody who comes aboard the vessel who has business 
with the vessel and who asks to see it. That is a very simple act; and 
if he has hanging over his head the danger of the cancellation of his 
license if he refuses to do it, you can count upon his doing it. I think 
that is sufiicient penalty so far as he is concerned. 

Mr. Bankhead. What was the diflSculty of enforcing it, assuming 
that it might be advisatlfe? 

Mr. Campbell. I was not here the day the hearing was had, but, 
in reading the transcript of the testimony, some of the witnesses said 
a jury would not convict him. The same objection was made to im- 
posing any penalty upon collectors of customs for dereliction of 
duties prescribed in the act of recording and making notations upon 
the certificates. 

Mr. Chindblom. I am wondering if you would not have greater 
difficulty of convicting the owner by reason of an offense committed 
by the agent himself? 

Mr. Campbell. I do not provide for that. The only thing I pro- 
vide a penalty for, so far as the owner is concerned, is that his own 
willful violation of, the provisions of this act shall render the mort- 
gagor guilty of a misdemeanor; I 'p)uld take that to refer only to 
acts chargeable directly to the mortgagor. 

Mr. Chindblom. His personal conduct? 

Mr. Campbell. Yes. 

Mr. Chindblom. I observe Judge Hough's draft provides a cause 
of action to be brought in similar circumstances? 

Mr. Campbell. I do provide that. I had in the original bill also 
somewhat similar penalties to be imposed upon the collectors of cus- 
toms for dereliction of their duties. I struck that out in accordance 
with Judge Hough's suggestion, and I put into the bill, in effect, the 
same provision he has in his bill, providing a right of suit for dam- 
ages. For instance, if you will follow his bill : 

If any person, corporation, association, or partnership entering into any eon- 
tract witli the owner, master, ship's husband, or other agent of any vessel 
affected by such mortgage as may be filed, recorded, and noted as herein pro- 
vided, suffer pecuniary loss, damage, or injury by reason of any failure to 
make the notations or disclosures or communicate the information requlitMl 
by this act in respect of such mortgage, or by reason of any misrepresentations 
concerning the same, the party so Injured may have and maintain, in any 
court obtaining by personal sendee jurisdiction of the person of defendant, an 
action to recover dama^res compensatory for said loss, damage, or injury, such 
omission, or negligence such loss, damage, or injury was caused. The failure 
of any collector of customs to record any mortgage or certificate of pay- 
ment, i»artfal or final, filed for record, or to furnish certified copies thereof 
pursuant to request, or to furnish to other collectors the Information required 
to be furnished by this act, shall constitute actionable acts, omissions, 
and negligence. If any plaintiff in any such action recover judgment for dam- 
ages, however small. It shall be the duty of the court entering judgment to 
allow and add to said judgment so entered a reasonable counsel fee, assessed 
by the court, which shall be a part of said judgment and for the recovery of 
which plaintiff shall be entitled to all the remedies available for the enforcement 
of any judgment at law. 
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Mr. Davis. What do you think about simply providiiiff that such 
set or failure on the part of the collector of customs would constitute 
malfeasance, misfeasance, or nonfeasance in office, so that that would 
come under the provisions of the general Federal statute on that 
subject. 

Mr. Campbell. I must say my fears are in accord with Judge 
Hough upon this penalty feature of the bill. Collectoi*s of customs 
do not do these things personally; they are requii^ed to rely upon 
deputies, and it seems to me if you hold over them the possibility of 
a suit for damages you have an inducement behind them to see that 
the.se acts of recordmg and indorsement are done. 

Mr. CniNDBLOM. You do not believe anything further would be 
necessary to make it certain that the action would run against the 
sureties on his bond, as well as himself? 

Mr. Campbell. I can not answer that. 

Mr. RowE. You will have great difficulty in the case of the col- 
lector of customs in New York. 

Mr. Campbell. I do not know how those bonds read. I do not 
suppose they read so as to protect acts of this kind. I think they 
are fidelity bonds entirely. 

Mr. Davis, I do not think they go to criminal acts; I think they 
;ire only as to trust funds. 

Mr. Campbell. I think so. 

Mr. Hardy. This being made a criminal act would not be a public 
act which would come under the Tbond they have to give for the faith- 
ful performance of the duties of their omce and for the safe-keeping 
and turning over of any moneys, and so forth. 

Mr. Davis. I think the courts hold that the average official bond 
does not cover any criminal dereliction or act. 

Mr. Chindblom. I certainly would very much doubt the present 
existing bond would cover this kind of a case where the bond given is 
executed prior to the enactment of this law. 

Mr. Davis. It would not be retroactive, I believe. 

Mr. Howe. I believe, in a big city like New York, where they have 
a great many of these mortgages on file, if you are going to hold 
the collector's bondsmen you will have great difficulty in getting a 
bond. 

Mr. Chindblom. In my State the sheriffs in the counties are re- 
sponsible for the negligent conduct of their deputies. 

Mr. Davis. All your clerks are, too. 

Mr. Campbell. I think this is going far enough. I have adopted 
the language of Judge Hough. Now 1 leave the provisions of the act 
with respect to priority of liens as they have been in the other bills. 
There is no change. 

Mr. Row^E. You still permit the mortgagor to say that certain 
other liens for repairs, and so on, could be prior up to a certain 
amount ? 

Mr. Campbell. No; I do not. That is not my bill. The bill as 
now drawn provides, in section 7 : 

Any person hereafter furnishing repairs, supplies, or other necessaries, 
Including towage and the use of dry dock or marine railway, to any vessel, 
whether foreign or domestic, upon the order of the owner of such vessel. 
or of a person hy them or him authorizetl, shall have a maritime lien on the 
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vessel which may be enforced by proceeding in rem, and It shall not be 
necessary to allege or prove that creilit was given to the vessel — 

That is exactly as it was in the old bill and exactly as it is to-day 
on the statute book — 

but such lien, and all other liens hereafter arising out of, or created by, 
any contract, express or implied, or for damages in the nature of demurrage, 
except Ileus for wages of crew and of stevedores when employed by the 
owiier. master, ship's husband, or agent of said vessel, general average and 
salvage, including contract salvage (which shall be, and may be know^n as, 
preferred liens and rank between themselves as they now do by said mari- 
time law), shall be subordinate to the lien of any mortgage duly recorded in 
the office of the collector of customs and noted on the certificate of registry, 
or of enrollment and license, as hereinbefore provided, prior to the creating 
of such lien or liens, and any vessel s«l<i under any such aforesaid sub- 
ordinate lien, shall be sold subject to, and such sale shall not impair the lien 
of any such prior recorded and noted mortgage. 

That is, in eflFect, exactly as it has been in practically all the bills, 
but I have adopted Judge Hough's language instead of mine. 

Mr. Hardy. But you do not say: "To the extent of 50 per cent"? 

Mr. Campbell. !No. I strike out all he has put in here in refer- 
ence to 25 per cent being set aside out of the sale of those vessels 
to pay maritime liens. 

Mr. Chindblom. You say you do retain the 25 per cent? 

Mr. Campbell. I do not. I think that is subversive of the prin- 
ciple of the bill. 

Mr. Chindblom. But you do leave a preference to what might 
be called ancient maritime liens, exclusive of those arising out of 
contract ? 

Mr. Campbell. Yes. I subordinate to the mortgage liens for 
these necessaries and towage the use of a dry dock or marine rail- 
way, because they are contractual liens. Also all other liens arising 
out of or created by any contract, express or implied, or for damages 
in the nature of demurrage. Judge Hough added those words, which 
I think should go in. And also excepting liens for wages of crew 
and of stevedores when employed by the owner, master, ship's hus- 
band, or agent of said vessel. I try to accomplish the same thing 
with other language than in the clause formerly drafted, and it 
is a better statement of it. And also " general average and salvage, 
including contract salvage." 

You will remember Mr. Goulders argument with respect to con- 
tract salvage. That is intended to include salvage, awards, if they 
may be termed such, where the salvor goes out under an express 
agreement. For instance, Merritt & Chapman sent one of their ves- 
sels away down to Tampico, Fla., to try to save one of the big 
Standard Oil vessels the other day. That would be contract sal- 
vage. And then Judge Hough added this, "Which shall be, and 
may be known as, preferred liens and rank between themselves as 
they now do by said maritime law." That is simply leaving those 
liens, which are excluded, to rank as they do rank to-day under mari- 
time law. That is all the change made in that section. 

Mr. Hardy. In other words, this gives priority to the mortgage 
over maritime liens, except liens for wages of the crew and of steve- 
dores and contract salvage. Those things are practically the only 
things that go ahead of the mortgage ? 
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Mr. Campbell. No ; it ^ives the lien of the moitfrage priority over 
all maritime liens arising out of contract, except wages, general 
average, and salvage. It leaves, therefore, superior to the lien of 
the mortgage, all liens arising out of tort, namely, liens for colli- 
sions, for cargo damages, and for personal injuries, which are the 
liens that arise in the course of the operation of ships. 

Mr. CniNDBiiOM. How alx)ut food supplies? 

Mr. Campbell. Supplies are subordinatCj because those are con- 
tact. The principle upon which that distmction is made is this: 
You can insure against the losses arising from torts ; you can insure 
against collision; you can insure against personal injuries; you can 
insure against strandings, general averages, salvages, and cargo 
damages, but you can not insure against a lien for repairs or a lien 
for supplies. Therefore, if a mortgagee ha.s in his possession to 
secure his money a mortgage which is superior to the liens that you 
can not insure against, namely, arising out of contract, and he has a 
policy of insurance which covers losses arising out of those liens 
which he can insure against, h€ has nearly 100 per cent security 
behind his loans. 

Mr. Davis. And besides that distinction is in accord with the 

feneral law with respect to railroads, manufacturing concerns, etc. 
n other words, judgments for personal injuries and such things as 
that, of course, take priority over any mortgage of railroads and 
other property of that character under the general law. 

Mr. Chindblom. They do until you are in trouble. 

Mr. Campbell. Unless they change the statute; but, generally 
speaking, that is true. It is in my State. 

Mr. Chindblom. I say until you are in trouble. 

Mr. Campbell. Those are the substantive features of this bill. I 
have not accepted, and I can not accept, the suggestions that a pro- 
vision should be put into this law setting aside 25 per cent of the 
proceeds of the sale of a vessel on a foreclosure, out of which to pay 
maritime liens. You are trying to pass a bill here which is gomg 
to give a higher status to ship securities, and I want to say to you 
that this bill is going to have the effect and one of the best results 
that is going to come from it is the creating of a different psycho- 
logical condition than you have to-day. You talk with the bankers 
in New York, the investment bankers (not the big commercial banks, 
but the people who sell securities), and you ^Ik with people in 
general and they will say to you, " We understand a ship's mortgage 
is not good, that everything comes ahead of it." There is a feeling 
of uncertainty that it is not a good security. Now, you are not 
going to be able to cure that feeling of uncertainty by certain ship- 
owners and lawyers and ship repairers and other people, saying, 
^ Well, they are wrong ; as a matter of fact, the mortgage is good." 

You can not cure that state of mind, but you are going to help 
to cure it if Congress will pass an act which will go out as an act 
giving to mortgages on ships a higher value than they have at the 

S resent time. So I say your act is going to accomplish two goods, 
fot only are you going to accomplish the tact you are giving a better 
security, but you are going to help out the adverse state of mind 
which exists to-day. But you are going to make it worse, as I 
view it, if you put into this law a provision that 25 per cent of 
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the proceeds of sale of the vessel on a foreclosure shall be set 
aside to satisfy maritime liens which are otherwise inferior to the 
mortgage. Why ? Because you are going to announce to the world 
immediately there is a 75 .per cent security behind the mortgage 
ffiven for a 100 per cent investment. And I tell you it will be far 
better to leave this law as it is to-day on the books, and to say noth- 
ing and do nothing, than to adopt a suggestion like that, in my 
opinion, with all due respect to my shipbuilding and ship-repairing 
friends who are opposing this. 

Mr. RowE. They are not all opposing it. 

Mr. Campbell. Oh, no; I think those who are some of the best 
and strongest and best thinking shipbuilders in the country are in 
favor of this bill, as they have already stated to you. Those ship 
repairers or shipbuilders who are opposing this bill are looking at 
this situation from their own selfish, narrow, point of view, liiey 
say " We do not want you to compel us to give up this little edge 
that we have on other repair and contracting companies doing 
business on land, by subordinating ^he lien which we have under the 
maritime law to the lien of this mortgage. We want that lien, we 
want that priority, we do not want to give it up." And they say 
that regardless of the greater good which is attempted to be accom- 
plished by this bill in bringing about a different state of mind on 
the part of the investing public towards shipping securities and by, 
in fact, giving to ship securities a greater security value, so it will 
make possible an easier flotation of such securities. 

Mr. Davis. And consequently encourage the increase of the ship- 
building industry so that those very men ultimately will profit by it. 

Mr. Campbell, Yes, exactly. Now if you will read that brief 
which I have filed here, in which I have tried to work out carefully 
the operation of this bill, I think you will say the shipbuilder and 
the ship repairer is not going to be hurt by this bill. Repairs are 
made under the following circumstances: Repairs are the result 
of accident or necessary upkeep of wear and tear. All repairs or 
practically all repairs, 99 per cent of the repairs necessitated by acci- 
dent, are covered by insurance. They arise from fire, collisions, and 
strandings, and certain breakdowns of machinery covered by a clause 
in the insurance policy. 

If the owner of the mortgaged vessel takes the vessel into a repair 
yard in New York and asks to have her repaired, and if the owner 
of the repair j^ard has some doubt as to whether the general credit 
of the owner of that vessel is sufficient to insure him that the bill 
is going to be paid, why what he is going to do is this: He is going 
to go down to the master and say " Let me see the certificate of regis- 
trv." He looks at the certificate of registry and he finds a mortgage 
for $500,000 on a $1,000,000 vessel. The ship repairer will know 
pretty well what the market value of that vessel is, because that is 
the business he is in, and he will be able to size up whether or not 
there is sufficient equity over and above the amount of the mortgage 
to give him security for these repairs, in addition to his confidence 
in the general credit of the owner. If after he has those facts before 
him he still believes there is not sufficient equity and the owner has 
not a sufficient general credit to justify him in going on and making 
the repairs, then it is because the owner of that vessel has realized 
Mpon a mortgage so large a eum of money, or has induced some 
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moi-tgagee to invest with him so large a sum of money, that he has 
not left a sufficient equity in the vessel to give him the security 
necessary to make the repairs. 

The repair man does not have to do that work. If that vessel re- 
mains idle for two days or three days, the repair man is not going to 
suffer any loss. The man who is going to suffer the loss is the man 
who has overmortgaged his vessel. He is the only man who is going 
to suffer a loss from a delay of the vessel. And if he has induced the 
mortgagee to put that much money into a vessel and he finds himself 
in that iSnancial strait, can you tell me why he could not go to the 
mortgagee and consult with him aud ask his cooperation in making 
the repairs on that vessel ? These men make the suggestion, " Well, 
the mortgagees won't do that ; they will start a foreclosure proceed- 
ing and starve the owner out." But you do not think for a moment 
those trust companies who are going to act on these mortgages, who 
are investing their money in mortgages on vessels, are going to want 
to acquire title to them or take advantage of that situation unless 
they are forced to by that situation. If they wanted to go into the 
ship owning business, if they wanted to acquire a vessel for the pur- 
pose of owning the vessel, they would buy a vessel ; they would not 
go into it in that form. They have their money invested in there 
because thev want their monev in an investment of that character, 
and the investment is going to be good and it is going to be paid 
out through the operation of the vessel. And what is going to 
happen in that practical case will be this : The mortgagee will look 
this situation over as a business man and say, "Well, I think we 
ought to repair that vessel. The thing to do is to keep her going." 
The owner says " I have not the funds to pay it now ; I have to work 
it out of the earnings and the ship repair man says he is not satis- 
fied with his maritime lien as it is and I have not any other securi- 
ties.'' 

What will they do? The mortgagee will simply have to write 
out a slip of paper, in due form, and acknowledge it, saying that 
he will waive the priority of his mortgage so far as that particular 
bill of repairs is concerned, and record it. And under the terms of 
this act he has a right to do it, and thereby he gives the ship repairer 
his maritime lien. Now is not that a sane and reasonable course 
of business to be pursued? 

The Chaibman. Let me make a suggestion. The captain of an 
American vessel to-day, across the water, can get it repaired because 
it becomes a prior lien. The advantage of that is that the vessel 
can be made to keep running on account of the captain having that 
opportunity. But now he loses that right, and if the captain is de- 
prived of that, and he is in a foreign country, he can not get his 
vessel repaired and then the damage becomes greater to the vessel. 
How do you cover that? 

Mr. Campbell. I do not touch that situation at all. I do not think 
that situation would be affected. 

The Chaibman. It would be, would it not? 

Mr. Campbell. No, sir; it would not. This bill only refers to 
repairs made in the United States. The draft Judge Hough sub- 
mitted to you does contain a provision by which he attempts to 
regulate maritime laws of all these countries by undertaking to give 
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to the mortgage under that situation superiority to maritime liens. 
I say no; if a vessel is going to be i-epaired in a foreign port, the 
laws of that land are going to be applied in favor of their citizens, 
just as I do not touch the situation of a British vessel coming into 
the port of New York. If a British vessel comes into the port of 
New York and goes to the Morse Dry Dock to-day, she will be sub- 
ject to a maritime lien and if an American vessel goes to a French 
port, she is going to be subject to the French law. I leave out of 
my bill that section which Judge Hough proposed and I do that 
for this reason: As I pointed out to you, liens arise from two 
sources — wear and tear, and accidents. 

Mr. Hardy. You mean repair liens? 

Mr. Campbell. Repair liens. Accidents are insured against. The 
owners of these vessels are not going to have upkeep repairs made 
in foreign ports except where they are absolutely essential. Up- 
keep repairs are not made on the spur of the moment in most cases. 
The owner knows when those repairs are going to become due, if 
he is watching the vessel as he should watch it. lie is going to plan 
ahead. Xow, if perchance an owner sends a vessel to England when 
he knows that vessel is shortly going to have upkeep repaii*s, do you 
think he is going to put her into an English shipyard to have her 
repaired imless he knows he has the money to put up to pay the 
bill? Of course he is not. And why not? Because under the law 
to-day, rf he does not do so, the ship is not going to sail ; he has to 
pay his bill in order to get his vessel out 'or to satisfy that repairer 
in some way. 

Mr. Hardy. In other words, you think he will keep funds on 
hand necessary to nuike current repairs while away from home? 

Mr. Campbell. Exactly; and it in that position, the mortgagee 
is not going to be jeopardized, because the owner is not going to 
make a great batch of repairs in foreign ports. He is going to 
make them in American ports provided the Americans do not charge 
excessive prices above the foreigners. Why? Because every ship- 
owner wants repairs made under the supervision of his own eye if 
he can do so, not under the supervision of the chief engineer, the 
master, or a surveyor of Lloyds, in some other port. 

Mr. Edmoxds. Was it not testified here most of the repairs would 
be made away from here if we passed this bill ? 

Mr. Campbell. I do not know that. 

Mr. Edmonds. Is that because our charges are so much more than 
they are in foreign ports? 

Mr. Campbeijl,. That is the only reason there could be. I would 
like to have you find out whether they are excessive or not. 

Mr. Edmonds. How about the 10-12 cases? 

Mr. Campbell. I do not know what that is. 

Mr. Edmonds. The Seattle case, where a man got killed out there. 

Mr. Campbell. I do not know. I am not familiar with that. So 
I say so far as upkeep repairs are concerned, the owner is not going 
to have those done in foreign yards unless he has the money to pay 
for them. The repairs he will have to have done in foreign yards 
will be repairs arising mostly from accidents, but those are largely 
covered by insurance and are going to be paid for by the under- 
writers. So that the owner will have in his possession an insurance 
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policy by which he will "be able to pay for those; and he is not 
going to jeopardize the mortgage, because those insurance policies 
will be. made, in a properly drawn niortgage, in this way : That the 
proceeds of the policies will be made applicable by tlie owner to 
the payment of repairs of partial losses or damages to the vessel; 
that is to say, if a vessel is not a total loss by collision, is only par- 
tially damaged by fire, or stranding, the proceeds of the policies ia.re 
going to be used to repair the vessel and miike her whole again. If 
the vessel is a total loss the policy is going to be made payable to 
the mortgagee or the trustee under the bonds to pay off the mortgage. 

Mr. Hardy. Then there is no question of superiority of liens 
arising under the mortgage ? 

Mr. Campbell. No. So that when you look at this thing, and 
take a bird's-eye view of it, a comprehensive, fair, square, business 
view of it, I do not believe you can see in the terms of that act any 
great injustice to the people who are making the great opposition to 
this bill, namely, the repairmen. They are calling out before they 
are hurt. They do not want the vested right of the old maritime 
law disturbed. A lot of my good friends among the admiralty 
lawyers think I am too progressive, that I am too liberal; they do 
not want to disturb the dust of the old principles of maritime law. 
They ^ant to leave the cobwebs on the books, because this bill works 
an innovation to a certain limited extent. 

Mr. Hardy. As a matter ,of practice, is it customary for ships 
on voyages to pay cash for repaire all the way around. I do not 
suDDose they land at a port but what something has to be done? 

Mr. Campbell. Certainly. 

Mr. Hardy. It may only amount to $100 or $20. 

Mr. Campbell. Certainly. But it is not always done by the mas- 
ter. The master to-day is not always supervising the repairs on 
those vessels, neither is the chief engineer. The moment a vessel 

foes in port to-day and has to have extensive repairs on her, the 
rst thing the master does is to cable the owner. The cable com- 
munications, until disrupted by the war, were such that these owners 
could keep in touch with all parts of the world, and in the operation 
of this fleet of ours in foreign trade, if we are going to Tiave a 
foreign commerce, these owners are going to have agents in these 
various foreign ports and the repair bills will be paid by the agents 
as they are to-day. 

Mr. Hardy. Suppose a vessel while navigating lands in a harbor 
where they have no agent of that company, who collects the freight 
moneys that may be paid for freight carried ? 

Mr. Campbell. Manifestly, if the freight is collectible on delivery 
of the cargo, either the master or some agent who may be tem- 
porarily employed. For instance, take the port of Shanghai : There 
IS the firm of Jardine, Mathewson & Co., a great British shipping 
house, that acts as agent, not only for British ships, but for American 
ships. I can tell you of a practical case where a client of mine was 
very seriously hurt. A firm in San Francisco had a ship under 
charter and sent it out to Shanghai. They had no agents out there 
of their own. The consigned to Jardine, Mathewson & Co. as affent. 
They look after the business hei'e, but they have to have agents in all 
these ports, either employees or persons to whom they are paying fees. 
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Why? The master can not collect the cargo until after he arrives: 
in port, and he could not wait for the cargo to be collected. That 
has to be collected and placed on the docks while the ship is moving, 
and that has to be done by her agents. They may not be employees 
of the firm, but they are agents there doing that business just like 
Jardine, Mathewson & Co. were doing the business in 1916, before we 
got into the war. 

So these clients of mine consigned the ship to Jardine, Mathewson 
& Co. and Jardine, Mathewson & Co. advertised in a paper that the 
steamer Roanolce would be on the berth for San Francisco at such 
and such a time, cargo solicited. Down came a man who had a good 
German name, I can not tell you the name now, and wanted to know 
whether they had any space. . Yes ; they had some space. " How 
much have you got; can you take care of 700 tons? " " Yes; I can 
take care of 700 tons." So he said all right, that he would take it. 
Then he disclosed the fact that the cargo was to be shipped by Ger- 
mans doing business in Shanghai who were on the British black list, 
and Jardine, Mathewson & Co. very foolishly, from the point of 
view of my clients, said " Why we can not give you the space, because 
you are Germans and are on the black list." He demanded the space 
and they would not give it to him and they filled the ship with other 
cargo and sent her out. The good German agent sued my. clients 
over there on the theory that they were common carriers and had 
space to carry cargo and they refiised to carry the cargo that was 
tendered to them without legitimate legal grounds of excuse and they 
got a judgment in the United States court for the district of Shang- 
hai and that judgment was affirmed by the Circuit Court of the 
United States of the Ninth Circuit last year. 

Mr. Hardy, I think it was correct. 

Mr. Campbell. I do not think it was good law, myself, but it 
was pretty tough. I simply tell you that instance to show you that 
there are agents in all of these various ports of any importance 
throughout the world to which the shipowners are sending their 
ships who are engaged in any regular business, but there are, of 
course, ports of call where the master has to act. 

Mr. Hardy. What kind of a fund does a vessel carry to meet these 
little incidental and minor expenses? 

Mr. CampbeiaL. Most masters are given a reasonable amount of 
money to meet those things. 

Mr. Edmonds. They have to have money to meet their wages and 
everything of that kind. 

Mr. Campbell. Certainly. 

Mr. Hardy. I should think any vessel would carry a minor fund 
to meet the ordinary current repair bills 

Mr. Campbell. They do. 

Mr. Hardy. And to pay for them in cash, and when big repairs 
occur thej^ would telegraph back to the owners either for the money 
or something else, or they have their insurance policy to cover acci- 
dents. All that would come in, so it does not seem to me the difficulty 
would be very great. 

Mr. Edmonds. Is it not a common practice now with most of these- 
ships to have agents everywhere, and there would be very few ships 
going to an out-of-the-way port where the master would have to act 
in place of the agent ? 
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Mr. Campbell. Sure. And if we ever have an American merchant 
marine, you are going to have those agents. I do not believe any 
ships carry any great amount of money any more, hut what they do 
is this: Those agents make an advance, they get a cable from the 
owner — I have seen lots and lots of cables in the course of my ex- 
perience in the shipping business to American agents from foreign 
owners — asking that they advance so much money to the master lor 
his disbursements, and they charge a commission on it. They get 
interest on the advances and a commission for making the ad- 
vances, and it is quite a source of revenue to those agents. 

Mr. Hardy. Thev can carrv a letter of credit, too. 

Mr. Campbell. Yes. 

Mr. Davis. There is one further question I want to ask you: I 
notice you do provide that the mortgagor shall disclose to the mort- 
gages in writing, prior to the execution of the mortgage, the existence 
of any obligation or liability constituting a lien on the vessel, etc. Is 
there any provision in the bill providing that the mortgage itself 
shall disclose any such liens existing? 

Mr. Campbell. No. 

Mr. Davis. Don't you think it would be well for that to be done in 
order to make it a matter of record for the information of the public? 

Mr. Ca:mpbell. I provide that the mortgage shall become immedi- 
ately due and payable, provide for default on the mortgage, so that 
it can be foreclosed instantly if he did not do it. 

Mr. Hardy. Suppose there is an existing lien upon the vessel when 
the mortgage is made which, being existing and valid, would have 
priority over the mortgage ; in other words, the mortgage when taken 
is a second lien ; should not that fact appear ? Is not that what you 
mean? 

Mr. Davis. Yes. 

Mr. Campbell. I did not put that in for this reason : It seems to 
me that simply goes to the business question of whether or not the 
mortgagee will put up his money under those circumstances. 

Mr. Davis. Would not the state of uncertainty as to all such ves- 
sels militate against a ready sale of the securities? 

Mr. Campbell.' I do not think so. 

Mr. Davis. In other words, the purchasing public or, we will say, 
a trust company, if they are handling those securities, or a brokerage 
firm, would want to Imow and their clients would want to know 
whether or not there was anything ahead of this ; and if there was 
anything ahead of it they would want to know what it was. In many 
instances it would possibly be nothing, but they would have thrown 
over them in those cases the shadow of a suspicion that it was pos- 
sible for such liens to exist without their being disclosed on the 
record. 

Mr. Campbell. I do not think so, in the practical operation of the 
act in business, for this reason, that I think most of those bonds are 
going to be sold through investment brokers, because they have the 
machinery to do it. That is their business. They are simply invest- 
ment brokers ; they do not hold these bonds, but they are selling 
them. Their stock in trade is selling good securities, and they scruti- 
nize those securities with the utmost care, and you are not going to 
get them to put out any bonds until they know exactly what the 
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business situation is. The man who buys those bonds is going to buy 
from W. A. Harriman & Co., Harris & Forbes, Potter & Co., Stewart 
& Co., and all these various people, and he is goin^ to rely upon 
their judgment. They are going to tell him whether it is a good buy 
or not, and if it is not a good buy they are going out of business 
before long. 

Mr. Davis. You know the ordinary land mortgage or deed of trust 
contains warranties against incumbrances, or, if there are any incum- 
brances, they will set them forth and state that the property herein- 
before conveyed is unincumbered, except so and so, and specif}' what 
it is. 

Mr. Campbell. I can see no reason for opposing such a thing. I 
think probably in practice, in drawing a mortgage it will be a very 
good tiling to put in. I can not see any objection to requiring it 
myself. 

Mr. Davis. The point I am making is, you were speaking of the 
psychological effect that this legislation might have upon the public 
in inducing them to purchase these securities. Now, if they knew 
as a matter of law that the mortgage contained an accurate and 
truthful recitation of any prior liens, and they could rely upon that, 
they would feel they knew exactly what they were doing. 

Mr. Campbell. But if you are going to do that you have to go a 
step further and provide the machinery by which they are to be filed 
with the collector of customs, and he enters on the certificate of in- 
spection a discharge from those liens. Then you will get the evidence 
of discharge. 

Mr. Davis. My idea was to simply state the character of it and 
where it was recorded in the mortgage itself; not to set forth the 
entire instrument, but simply briefly describe it. Then that puts the 
purchaser on notice, and if he desires to conduct any more detailed 
investigation he can ; if he does not, he has nobody else to blame. 

Mr. Campbell. I say you want to go a step further and provide 
some evidence readily accessible to the mortgagee or bondholder of 
its discharge, because that might be a maritime lien arising in Seattle 
on a vessel upon which the mortgage is recorded in the port of New 
York, and it might be difficult, if not impossible, for the holder of 
the bond in Ohio to wire or write out to Seattle to some merchant 
out there and ascertain whether or not their bill had lieen paid ; and 
so it should be supplemented by the machinery by which it is to be 
carried out. 

Mr. Davis. It is provided in my State that a receipt or discharge 
may be attached to or indorsed upon the instrument or be made a 
matter of record, or both. 

Mr. Campbell. You supplement it by that machinery? 

Mr. Davis. Certainly. 

Mr. Campbell. Just as I have provided in here that there shall be 
indorsed upon the mortgage any certificates of partial payment of 
the mortgage indebtedness. 

Now, I want to take the remedial provisions in this bill, which 
are among the most essential, and T can very briefly tell you what 
they are. I want to say this to you, you have a Government-owned 
merchant marine to-day and you have going from 1,500 to 2,000 
ships. You are facing the biggest business problem that the Gk)v- 
ernmont ever had in trying to work out a plan of transferring that 
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number of vessels in that intricate business to private ownership^ 
involving such a tremendous amount of money, running into at least 
$1,000,000,000, if not $2,000,000,000. I think every man who will 
appear before this committee and honestly tell you what he believes 
with respect to this bill will say this law would give a better status 
to a mortgage than exists to-day, and if you are going to sell these 
vessels to private owners you are going to have to call upon the 
great investment fimds of the country in the hands of the people 
who save their money. The commercial banks of New York, Chi- 
cago, St. Louis, and San Francisco are not going to put up the money 
to buy these ships, for the very reason that the purchase of these 
ships and the going of private owners into this great shipping busi- 
ness is going to reqiiire long-time investments and the commercial 
banks make short-time loans. The money is going to be raised from 
the savings of the people if you are ever going to have a great 
American merchant marine, just exactly as the saying is that the 
ships in England are owned by the servant girls of rlngland. I 
do not know whether you know it or not, but there is over there 
a servant-girl line the ships of which are owned by the servants. 

These bonds or securities are goin^ to be sold to the people and 
are going to be sold through the organizations and agencies that exist 
to-day, namely, these agencies of investment bankers. You can 
hardly call them investment bankers ; they are investment merchants 
or brokers. If you call those men down here, I think you will have 
every one of them say that an act of this sort is essential to any such 
program. I have talked to many of them; I have talked to 30 of 
them last week on this bill, and I am getting them behind the bill 
to support it, to try to buck some of my opponents, and they are 
going to do it. Thej' all say this bill is essential. The people who 
are opposing this bill are very largely the ship repair companies. 
The Newport News Shipbuilding Co., one of the greatest in the 
coimtry; the Bethlehem Shipbuilding Co., the largest in the coun- 
try ; the New York Shipbuilding Co., one of the best ; the Sun, one 
of the best ; and the Merchants, one of the best, have all come in here 
and said this measure is all right ; they are in favor of it. " It is 
not going to hurt us." But there are some companies which are op- 
posing it. And if the right steps are not taken, you are going to 
have a Government-owned merchant marine, and if you follow the 
lead of those men in their own narrow selfish views, you are going 
to have a Government-owned merchant marine. 
Mr. Hardy. Because you can not get rid of it ? 
Mr. Campbell. Yes. And I say if you are going to have it, then 
when those men come down before vou, to advance their ideas, I 
would like to have you inquire into the question of the profits those 
repairers are making in the United ;:^tates to-day, and have been 
making in the United States for years, on repairs, for the very 
reason, if you are going to have a Government-owned merchant 
marine, then it behooves you to inquire into the question of whether 
you had better not have Government repair yards inst/ead of private 
repair yards. They do not want that. I do not believe, if I can 
judge by the vote upon the Greene bill, and what you see in the 
press and hear talkeci of, and resolutions that come out of the cham- 
bers of commerce and the seamen's unions (I understand they have 
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now come out in favor of private ownership), I do not believe the 
country wants the Government to remain in any commercial busi- 
ness. And if it is not, then you have to put on the statute books a 
measure which is goin^ to make possible the drawing into its ships 
the great investment funds to-day in the hands of the people. 

Mr. Hardy. We have to do something to enable the Government 
to sell these ships ? 

Mr. Campbell. Exactly. It is a straight business selling propo- 
sition. 

Mr. Davis. You have to educate the public up to enter into the 
shipping business and have to provide a safe and sane manner by 
which they may do it, and it certainly seems to me it is necessary 
for us to have certain legislation in order for u^ to do it. 

Mr. Campbell. I would like to read section 6 of this bill, because 
this section provides for the foreclosure proceedings in the Federal 
courts. I may say to you that I think most admiralty lawyers agree 
that one of the worst features of the law to-day is you have to fore- 
close mortgages on ships in accordance with the practices of the 
various States, and you have as many diflFerent practices as you have 
States where mortgages are foreclosed. If it were possible, the nice 
clean-cut thing to do would be to vest jurisdiction in the United 
States court sitting in admiralty; but in my judgment it is abso- 
lutely impossible. 

Mr. Hardy. That is what Mr. Hughes and perhaps Judge Hough, 
also wanted. 

Mr. Campbell. I think Judge Hough does not think that can be 
done. I think Col. Browne made that suggestion. I think Judge 
Hough said substantially in the course of his testimony, he did not 
believe you could get very many lawyers who would say the Supreme 
Court would ever uphold and attempt to confer admiralty jurisdic- 
tion in the foreclosure of a mortgage. I do not believe it is possible, 
and for these reasons: The Supreme Court, in the case or Lotta- 
wanna 

Mr. Hardy. You believe that the ordinary courts, the Federal 
district courts, can take jurisdiction of the foreclosure of these 
mortgages? 

Mr. Campbell. I do ; yes, sir. 

Mr. Hardy. And Judge Hough thinks that is questionable? 

Mr. Campbell. No, sir; he believe that is true, also, as I read his 
testimony. 

Mr. Hardy. Other admiralty lawyers 

Mr. Campbell. They all believe that is true, but Col. Browne 
suggested that we could confer admiralty jurisdiction on the Fed- 
eral courts sitting in admiralty. 

Mr. Hardy. And why does he think that is better? 

Mr. Campbell. Because of the simplicity of the admiralty prac- 
tice and procedure. In admiralty, you make the ship a defendant; 
you proceed against the vessel itself. If the vessel is not bonded 
out, she goes to sale and is sold. The purchaser acquires an abso- 
lute indefeasible title, and the proceeds of the sale pass into the 
registry of the court and are distributed to the various lienors of 
the vessel in accordance with the rank of the liens upon the vessel 
and the balance is distributed by the admiralty court, acting as the 
court of equity, to those to whom the money equitably belongs. 
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Mr. BuRKOuoHS. Mr. Browne would make the mortgage an ad- 
miralty lien? 

Mr. Campbell. Yes. That is the way the admiralty works. It is 
the finest, clean-cut practice there is in the law, so far as the pro- 
cedure is concerned. I would simply like to say, as I understand 
it, in eflfect, that the mortgage shall be deemed a maritime contract 
and, being a maritime contract, put it within the jurisdiction of 
the Federal court sitting in admiralty. Now the Supreme Court 
has held, several times, time and time again, that a mortgage is 
not a maritime contract— that it is a non-maritime contract, and the 
not a maritime contract — that it is a nonmaritime contract, and the 
Supreme Court in the Lotawanna decision reported in 21 Wall., I 
think it is, said : 

The question as to the true Umits of maritime law and admiralty juris- 
diction is undoubtedly, as Chief Justice Taney intimates, exclusively a judicial 
question, and no State law or act of Congress can make it broader, or (it may 
be added) narrower, than the judicial power may determine those limits to 
be. But what the law is within those limits, assuming the general maritime 
law to be the basis of the system, depends on what has been received as law 
In the maritime usages of this country, and on such legislation as may have 
been competent to affect it. 

Now, if that means anything, it means that Congress can not by 
an act of Congress broaden admiralty jurisdiction because the ad- 
miralty court is a constitutional court. 

Mr. Hardy. Its jurisdiction is fixed by the Constitution ? 

Mr. Campbell. By the Constitution. Let me just read you that 
provision of the Constitution 

Mr. Davis. Mr. Campbell, do you not think that a disposition of 
that question can be made by the proposition that every young law- 
yer is supposed to soon learn, and that is, where there is a certain 
and legitimate method of procedure, and a doubtful procedure, that 
the proper course to pursue is to follow the one about which there is 
no doubt? 

Mr. Campbell. I think so. 

Mr. Davis. You have adopted that course and it occurs to me there 
can not be any doubt about the soundness of it. I do not know how 
the others feel, but that is my view of it. 

Mr. RowE. I think we all feel that way. 

Mr. Davis. On page 10 of the bill, line 11, it provides : 

In any such suit of foreclosure, the court may. upon the commencement 
of the suit or at any time thereafter, appoint a receiver. 

 

Mr. Campbell. I have stricken all of that out. 

Mr. Davis. Including the provision, that he shall not operate the 
vessel by or through a receiver? 

Mr. Campbell. Yes. If you will allow me to follow out my talk 
now, I will come to that very point. That is part of the remedial 
provision. As I was saying,' tne Supreme Court has said that the 
true limits is a judicial (question. That being true, the admiralty 
courts only having jurisdiction sitting in admiralty over maritime 
torts and maritime contracts, I do not believe that Confess, by 
declaring something which the courts have said is nonmaritime shall 
be called maritime, it can thereby be transferred and put over into 
the admiralty jurisdiction. I do not believe that Congress, which 
has no power to broaden the limits of the maritime laws and the 
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admiraltv jurisdiction, can by labeling something that the courts 
have said is nonmaritime, with the words, ^' This is maritime," put it 
there. 

Mr. Burroughs. They can not make black white ? 

Mr. Campbell. If thej can, then the limit of the maritime law is 
not in control of the judiciary, but is just as broad as Congress wants 
to make it. 

Mr. Hardy. What is the language of the Constitution defining the 
jurisdiction of the admiralty courts? We can not bj- law change the 
Constitution, nor by definitation enlarge it. 

Mr. Campbell. The Lottawamia- case states exactly that, you can 
not extend the limits of the maritime law and the admiralty juris- 
diction, but within those limits Congress can act. Now, what can 
Congress do ? Why, within those limits, Congress has absolute con- 
trol over maritime liens. It has acted before the passage of the 
Harter Act there was a maritime lien for damages done to the cargo 
through the negligent navigation of a ship. You passed the Harter 
Act and you provided that the ship owner should exercise due dili- 
gence to make his vessel, in all respects, seaworthy, but that the vessel 
^lould not be liable for loss or damage resulting from navigation and 
other causes. What you did, in effect, was, you said, " We extinguish 
a maritime lien for cargo damages under those conditions." 

Mr. Hardy. Not only extinguished the lien but extinguished the 
cause of action. 

Mr. Campbell. Extinguished the cause of action. 

Mr. Hardy. Am I generalizing when I say every cause of action in 
a maritime court is an action in rem and therefore is a sort of lien? 

Mr. Campbell. No. There was no maritime lien for supplies fur- 
nished a vessel in the home port of a vessel until you passed the act 
of 1910 giving a lien, which is carried into this act. 

Mr. Hardy. Could you go into a maritime court, then, and sue for 
those supplies before that act existed? 

Mr. Campbell. Yes; in personam; because you have two actions, 
in personam against the debtor and in rem against the ship. You 
can maintain actions in rem only on a maritime lien, but you can sue 
a debtor in the maritime courts on a matter that is subject to mari- 
time jurisdiction in personam. Now, Congress passed an act em- 
bodied in section 4281 of the Revised Statutes, relieving vessels from 
liability for losses of platina, gold dust, etc., contained m any parcel, 
package or trunk, unless at the time of lading the shipper gives to 
the master, clerk, agent, or owner of such vessel receivmg the same 
a written notice of the true character and value thereof. Now, what 
did you do? You cut off what had been before a maritime lien. 
And so you have limited the liability in cases of fire and I might go 
on and enumerate other cases illustrative of the fa«t that upon a 
maritime subject Congress has full power and full control. 

That being ti-ue, I say that Congress has Ihe power to create a 
marithue lien, it has the power to extinguish a maritime lien, it has 
the power to limit a maritime lien — not under and by virtue of this 
admiralty jurisdiction that is given to the Federal courts, but under 
and by virtue of the commerce clause of the Constitution. Congress's 
control over maritime matters arises not by virtue of the clauses in 
the Constitution creating this admiralty jurisdiction in the courts. 
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but under any by virtue of its power conferred by the commerce 
clause of the Constitution. Under that clause, Congress has the 
power to say whether or hot there shall be a maritime lien arise on a 
maritime contract. You may say it will last six months; if you 
wanted to say it, you could say that a maritime lien could run until 
somebody jumped off the end of the dock, or any other given time, or 
subject to any other given condition, because it has the absolute con- 
trol over it. So I say Congress can provide that maritime liens aris- 
ing out of contracts shall cease, terminate, so far as the vessel is con- 
cerned, upon a confirmation of a sale of a vessel in a foreclosure pro- 
ceeding, and can say that those liens shall again attach to the proceeds 
derived from the sale of the vessel in the possession of tlie court. But 
that principle of law is not essential to this jurisdiction in my judg- 
ment. It is one of the grounds on which yon can justify the jurisdic- 
tion which I am conferring by this bill. 

Mr. Hardy. But you do contend Congress can provide that a mari- 
time lien shall cease or terminate whenever, under this law, a mort- 
gage is foreclosed and the vessel sold ? 

Mr. Campbell. Yes. But that is not the ground upon which I base 
the procedure which I have provided. Now section 6 provides : 

Jurisdiction is hereby vested in the district courts of the United States to 
impose the penalties hereinbefore provided, and to foreclose any mortgages re- 
corded and noted on the certificate of registry or of enrollment and license, as 
hereinbefore provided, upon the maturity of any such mortgage or default in 
any of the terms or conditions thereof. Suit for foreclosure of any such mort- 
gage lien may be commenced and maintained In a procedure in equity in which 
the vessel itself shall be named as the defendant, In any district court of the 
United States in which the vessel Is sitiiated, by attaching the mortgaged ves- 
sel and by such publication of process of such district court, with citation to all 
the world, as the court shall order. 

I am creating something that is new. I am creating an action in 
rem on the equity side of the court. I hold that Congress has the 
power to do that under the commerce clause of tlie Constitution, be- 
cause this is providing a procedure by which you are enforcing a 
mortgage, which the Supreme Court has held to be a subject of regu- 
lation under the conmierce clause of the Constitution. But I provide 
for an action in rem against the vessel, naming her as a defendant 
with a citation to all the world, so that when I come to sell the vessel 
in a foreclosure proceeding under those circumstances, I shall be able 
to pass an indefeasible title to the purchaser so that he will take the 
vessel free and clear of all liens and you will thereby be able to 
realize in the foreclosure sale the highest possible value for the vessel. 

Mr. Hardy. It this the only instance or will it be the only instance 
in which either the comon law or equity courts, save the admiralty 
courts, say a suit solely in rem is held ? 

Mr. Campbell. I can not say that this is the only instance. I give 
you another. I can not recall the exact terms oi the law, but the 
pure food act provides for the filing of a libel in condemnation of 
the diseased food, or food in violation of the act, by proceedings in 
the nature of actions in admiralty. 

Mr. Hardt. We have a good many cases where you seize property! 

Mr. Campbell. I took the language from that act. 

Mr. Hardt. Usually in the conmion law and equity courts the first 
thing is to obtain jurisdiction and that is done by the service of 
process. . ' 

136416— 20— PT 5 3 
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Mr. Campbell. Yes. But if you will read my brief, you will find 
stated therein a number of cases along the line of Pennoyer v. Neff , 
and those cases. 

Mr. Hardy. We have cases something similar in our courts where 
they sue for the recovery of land and allege the claimant or owner 
is unknown. We then go in and attach the property and issue 
citation by publication and it is, in effect, a suit in rem. 

Mr. Campbell. I want to read you just an excerpt from a case 
that arose in the State of Texas, Freeman v. AldersoU, reported in 
119 U. S., 185, where the action was brought to try the title to 
land in Texas. The plaintiffs claimed under a sheriff's deed to their 
grantor, made upon a sale under an execution issued on a judgment 
against Henry Alderson. That is to sey, these plaintiffs claimed 
under a sheriff's deed made under a sale of execution. Defendants 
asserted title as heirs of Alderaon, contending that the judgment 
was void because rendered against them without personal service 
or appearance. Mr. Justice Fields said: 

Actions In rem, strictly considered, are proceedings against property alone, 
treated as responsible for the claims asserted by the libellants or plaintiffs. 
The property itself is in such actions the defendant, and except In cases arising 
during war for its hostile character, its forfeiture or sale is sought for the 
wrong, in the commission of which it has been the instrument, or for debts 
or obligations for which by operation of law it is liable. The court acquires 
jurisdiction over the property in such cases by its seizure, and of the sub- 
sequent proceedings by public citation to the world, of which the owner is 
at liberty to avail himself by appearing as a claimant in the case. 

There is, however, a large class of cases which are not strictly actions in 
rem, but are frequently spoken of as actions quasi in rem, because, though 
brought against persons, they only seek to subject certain property of those 
persons to the discharge of the claims asserted. Such are actions In 
which property of nonresidents is attached and held for the discharge 
of debts due by them to citizens of the State, and actions for the enforce- 
ment of mortgages and other liens. Indeed, all proceedings having for their 
sole object the sale or other disposition of the property of the defendant 
to satisfy the demands of the plaintiff, are in a general way thus designated. 
But they differ, among other things, from actions which are strictly in rem, 
in timt the interest of the defendant is alone sought to be affected, that 
citation to him is required, and that judgment therein Is only conclusive 
between the parties. 

And they held in that particular case they had not acquired juris- 
diction. My bill is grounded on that decision, my procedure is 
grounded upon the principles laid down in that case. They say an 
action in rem is an action against the property with citation to all 
the world. I say that Congress has the power, under the Consti- 
tution, to provide for the recording of mortgages and the creating, 
by such recording, of substantive rights and has the power to create 
the remedy by which those rights can be enforced everywhere. Ac- 
cepting the principle laid down in McCullough v. Maryland, it has 
exclusive jurisdiction — ^if it wants to exercise it, it has all-reaching 
jurisdiction — over the subject. It, therefore, has the power to create 
an action in rem if it sees fit. In this case the Supreme Court says 
an action in rem is created when the property is made the defend- 
ant, with a citation to all the world, and so I provided in my bill that 
a suit for foreclosure of any such mortgage lien may be commenced 
and maintained in a proceeding in equity in which the vessel itself 
shall be named as the defendant in any district court of the United 
States in which the vessel is situated by attaching the mortgaged 
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vessel, and bv such publication of process of such district court, with 
citation to aU the world, as the court shall order. But I also go on 
and provide, as a matter of fairness and not as a matter of juris- 
diction to foreclose : 

* * ^ and also by serving such process personally on the master or other 
ranking officer or caretaker of the vessel, for the purpose of which service the 
said master, or officer, or caretaker is hereby constituted the agent of the mort- 
gagor and the owner; and also by serving personally the mortgagor and the 
owner and any known lienors with such process, wherever they may be found 
within the United States, if, after diligent search satisfactory to the court they 
can not be found therein. 

Mr. Davis. In that connection, in order that no question may ul- 
timately be raised as to the diligence exercised in an effort to locate 
the owners or officers, do you thmk it would be advisable, as is some- 
times recited in statutes, to state that '' However, a failure to obtain 
a personal service, as stated, will not vitiate the foreclosure of the 
mortga^ " ? 
^ Mr. KowE. Or else make provision for serving them by publica: 
tion. 

Mr. Campbell. There will be no harm in that, only I put it after 
diligent search satisfactory to the court. It seems to me if the 
court says ''It having appeared by evidence satisfactory to the 
court that the owner can not be found " 

Mr. Davis. I myself think that a reasonable construction would 
be that that was merely directory and not obligatory, but as a matter 
of mereprecaution it might be well to state that. 

Mr. Campbell. I think your suggestion is very fruitful on that 
point. 

Mr. Davis. You see, a great many lawsuits hinge around the 
very proposition of whether the statutory recitation is directory or 
obligatory. 

Mr. Campbell. Only I do not want to do that; I do not want a 
condition precedent to jurisdiction by attachment of the property 
and citation to all the world, because I want an action in rem, and 
to pass an indefeasible title in rem, because, if I do, I know I am 
going to realize the full value of that vessel in a foreclosure sale. 

Mr. Davis. That is the thought I had in my question, so that no 
question can ultimately be raised about it. 

Mr. Campbell. Yes. 

Mr. Hardy. To leave it here without any power upon the court 
to determine the sufficiency of the process, you would leave it to a 
question that might be raised at any time later as to whether the 
process had conformed with these various services. 

Mr. Davis. It might be made to appear subsequently that the 
clerk never brought to the attention of the court the question as to 
whether or not personal service was had or the diligence exercised. 
It is impossible, you know, for the court to keep up with whether 
the clerk is always complying with his duties. 

Mr. Campbell. I think your suggestion about the finding of the 
court being conclusive may be very good. 

Mr. Hardy. It says, wherever they may be found in the United 
States if, after diligent search satisfactory to the court. You would 
have no evidence in the whole proceedings that any such effort had 
been made, or any effort used. 
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Mr. SowE. We do in our couils. We have affidavits, and they 
are entered in the proceedings. 

Mr. Campbell. If the court says you have made a search satis- 
factory to me and I so find, I do not see how you can go behind it. 

Mr. Hardy. If you had any provision that the court could do it, 
but you do not. 

mr, Davis. Unless the decree of foreclosure itself should recite 
the facts. Then it would be conclusive ; but if it did not, that ques- 
tion might be raised. 

Mr. Hardy. Should we not, in our statute, require that recita- 
tion? Otherwise it is subject to collateral attack, I think, by show- 
ing that no service has been issued, no publication, no something 
else. I think the courts should, in rendering the decision, pass on 
that question to at least make it prima facie. 

Mr. Campbell. But you see the underlying principle. Then I 
go on, and this next provision is a new provision : 

The mortgaged vessel shall be released, on claim by the owner, from the 
attachment and thereby freed from the lien of the mortgage and from any 
other liens for which intervention shall have been made, if the amounts of 
the mortgagee's and intervenors' claims, with interests and costs already 
accrued, are paid into the court, or if an approved stipulation with sureties be 
filed with the court in such form and amount as the court shall direct, for the 
payment of such final decree, with interest and costs, as may be made by the 
court or by the appellate court, if an appeal intervenes. 

That is to say, it might be that one who^ held a lien that was in- 
ferior to the lien of the mortgage might want the owner of this 
vessel to step in and say, " We will pay into court and I will help 
you out, the amount of the mortgage indebtedness and any claims 
for which intervention should be made and get the vessel out of the 
possession of the court and get it out and get it to operating, so that 
I will have a chance to work out my lien, too." So I have provided 
that provision and that provision is in accordance with the admiralty 
practice to-day in admiralty suits. 

Mr. Hakdy. In other words, that just allows the party to give 
bond for his ship while the case proceeds? 

Mr. Campbell. Exactly. I next provide: 

If the mortgaged vessel is not released as in the preceding paragraph pro- 
vided, the court, on satisfactory showing' that the vessel is in danger of loss 
or depreciation, may, and in any event on entry of a decree of foreclosure 
against the defendant vessel in such foreclosure proceeding shall cause the 
vessel to be sold to answer for any judgment that has been or may be Altered 
in such suit 

You might see your foreclosure proceeding was going to run on 
for some time and your vessel might be very badly depreciated and 
something might happen. 

Mr. Davis. That was my objection to the provision in the original 
bill here forbidding the court from operating the- vessel during the 
pendencv of the foreclosure litigation. 

Mr. (JAMPBBLL. Frankly. I can see no objection at all. I think I 
put in a provision originally for a receiver, but I can see no resLSon 
at all for a receiver to hold this vessel. It seems to me ^e is just 
going to be an extra officer of the court and custody might just 
as well be held by a deputy or marshal as any other officer called a 
receiver. 
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Mr. Davis. In that connection, do you not think there would be 
instances where it would be sound business judgment for a receiver 
to operate the vessel instead of permitting it to lie in dock indefinitely, 
especially as an appeal is provided for to the Supreme Court and 
it might be tied up for a year or two? It would have been cer- 
tainly a disasterous process with regard to foreclosure of railroads 
for the receivers not to have continued the operation of the railroads, 
which is almost invariably done. And should not the same principle 
or policy apply with regard to a vessel, involving an immense ex- 
penditure of money and all that? 

Mr. Campbell. I do not think so. I think if there are any parties 
to this controversy who are goin^ to be seriously hurt by that, that 
the provision that is made for releasing the vessel by giving a bond 
or paying the amount into court will be sufficient. 

Mr. Habdy. That is the question. They can give bond, but sup- 
pose you happened to have a party who could not give that bond and 
yet there is no market for ships? 

Mr. Davis. The very fact that they can not pay the mortgage 
indebtedness is strong evidence they could not put up the money 
and perhaps could not execute a valid bond. 

Mr. Campbell. The operation of a vessel is a very complicated 
business 

Mr. RowE. You might have a very large corporation, with 7, 8, 
10, or 20 vessels tied up under this mortgage ; and if you tied up 10 
or 20 vessels, there is a fierce loss coming to somebody. 

Mr. Davis. Of if you have several vessels operating in a certain 
line and this one is a cog in the wheel, if you tie one ot them up it is 
going to interfere very materially with the entire line, and yet that 
could be avoided and any loss avoided by the continued operation of 
it imder a receivership. 

Mr. Campbell. If you do put a receivership provision in here, 
do not put it in without that right because you will gain nothing 
by it. 

Mr. Hardy. Without what right? 

Mr. Campbell. Without the right of operation. In the bill as 
originally drawn it provides for a receiver but no power to operate. 
In the Hough draft ne retains the receiver but cuts out that power of 
operation ; simply makes him an officer of the court to hold posses- 
sion. 

Mr. Davis. It is to lodge discretion in the court to appoint a 
receiver and authorize the continued operation of the ship where 
he conceived the interests of the parties warranted it. 

Mr. jCampbell. I have no objection to that at all. 

Mr. Hardy. I rather think the receiver should not be appointed 
except for operation.- 

Mr. Davis. Simply to appoint a receiver for operation where 
necessity requires it. 

Mr. Campbell. That view accords with my sound consideration. 

Mr. RowB. For instance, five or six boats covered by the same 
mortgage, might have a particular business or a particular route 
and if tied up for any length of time, somebody else comes in and 
steals the business. 
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Mr. Davis. And that ship lying at the dock will deteriorate more 
than in any other way. 
Mr. Campbell. Then I provide : 

On confirmation by the court of any such sale, all liens on the vessel shall 
terminate, and shall hereafter attach only to the proceeds derived from such 
sale in accordance with the respective priorities which the liens had on the 
vessel, and the purchaser of the vessel shall acquire absolute and unconditional 
title thereto, free and clear of all liens, as against all the world; and the 
United States marshal for the district In which such suit Is brought shall, 
on order by the court, execute a good and sufficient bill of sale to said prop- 
erty, vesting such title thereto in the purchaser. 

I say that is good law on two grounds : First, that Congress under 
the commerce clause of the Constitution has the power to terminate 
all maritime liens on the confirmation of the sale; and, secondly, 
that by creating an action in rem I divest the ship on its sale of those 
liens and pass a clear title, and I transfer the liens to the proceeds of 
the court, in order that the court may distribute them in accordance 
with the ranking of liens on the vessel. 

Mr. Davis. Is it necessary to specifically enjoin the assertion of 
any such liens except in this proceeding, if it should be done; in 
otner words, when a suit for foreclosure is brought, that all men who 
have existing liens thereon are required to file a petition and to 
assert their liens in this proceeding and not be scattered all over 
the country, but let them all be adjudicated together? 

Mr. Campbell. I think that is the effect you accomplish by this. 
You provide for citation to all the world. That givers them a right 
to come in and intervene. I provide for a service upon all known 
lienors, and then I provide, upon confirmation of this sale, all liens 
shall terminate. I sell the vessel in an in rem proceeding, and if I 
create an in rem proceeding I pass an indefeasible title, under the 
decisions to the purchaser. In admiralty to-day, in an action in 
rem the vessel is sold at a United States marshal's sale, and the 
purchaser takes that vessel free and clear of all claims as against 
all the world. And anybody who has an outstanding claim against 
that vessel or wants to participate in the proceedings must appear in 
that action and file his claim and the court will adjudicate it. 

Mr. Davis. There is not any question but that he can come in and 
do that, and in a suit to enforce any other lien it would be an in 
rem proceeding. And the question is not whether they are per- 
mitted to do so in this proceeding, because I agree with you uiey 
undoubtedly are, but does it appear they are enjoined or prevented 
from undertaking to bring an in rem proceeding to assert their lien 
in some other court ? 

Mr. Campbell. Certainly, because they can not bring an jn rem 
proceeding except upon a lien, and all liens are terminated by the 
express declaration of the statute and by the act of sale. 

Mr. Davis. That is, it terminates at commencement of the suit or 
upon foreclosure? 

Mr. Campbell. Upon the confirmation of the sale. 

Mr. Davis. That is different. Of course that would be true when 
that was done, but the point I was making was that they should 
assert their liens in this particular proceeding or be forever barred. 
In other words, not to scatter the jurisdiction. 
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Mr. Campbell. I see what you mean. You might have two con- 
current suits, vou think? 

Mr. Davis. Yes. 

Mr. Campbell. But*you could not have that unless your vessel 
was released on bond, and if she is released on bond, of course she 
will be subject to suit because you can only release on bond in a fore- 
closure proceeding to the owner of the vessel. 

Mr. Davis. In other words, take a case of this kind : Suppose that 
some lienor, or, rather, lienee it would be, leanis there is a strong 
probability that the mortgagee is going to foreclose; in order to 
get in himself, he will go ahead and file a suit in some court to 
enforce his lien, and then the mortgagee comes along and files a suit 
to foreclose hfs niortgage. Now, that other man ought to be re- 
quired to transfer his case or to file his petition in this proceeding 
in order that they may all be adjudicated and the liens determined 
in acco^'dance with their priority and entered up in the decree. 

Mr. Campbell. Of coui-se, the practice is that the court acquiring 
possession of the property in a suit would hold it — the first court 
getting jurisdiction would hold it. 

Mr. Davis. Suppose it was releahed on bond, then he would look 
to the bond and yet the bondsman would look to the ship, or it could 
be an attachment subject to prior attachments. You know very fre- 
quently they plaster up property with different attachments, one 
right on top of another. 

Mr. Hardy. But if that ship is released on bond, is it not still in 
the custody of the court and not subject to additional actions until 
after disposition of the suit in which the bond lias been given ? In 
other words, it seems to me if somebody, after this suit, would under- 
take to file a second suit he would show by the mere fact of doing so 
he had notice of the fii'st suit and ought to have gone into that court 
to enforce his rights. 

Mr. Davis. That is the practice in our State. 

Mr. Hardt. Of bringing an additional suit for an attiU'hment? 

Mr. Davis. Yes. In other words, when publication is made, to 
notify all parties having any rights therein to asseit their legal or 
other claim by petition in that particular proceeding or be forever 
barred. 

Mr. Hardy, I think that is the effect of this pai-ticular provision. 

Mr. Campbell. What would happen in practice woulcf l)e this: 
That if the vessel were libeled in admiralty on a lien arising out of 
contract subordinate to the lien of the mortgage, the vessel would be 
sold under the express terms of this act subject to the lien of the 
mortga^. That is a distinct modification or the maritime law to- 
day. It, however, she were libeled in admiralty for a lien that was 
superior to the mortgage, as, for instance, a collision lien, then she 
would be sold in admiralty and an indefeasible title would be passed 
to the purchaser, and the mortgagee and all other lienoi's and the 
owners would be required to intervene in that proceeding, and the 
court would distribute the proceeds of sale in accordance with the 
ranking of the liens, just as you have to-day. 

Mr. Davis. There is no question that is different from a bank- 
ruptcy proceeding or a proceeding to wind up an insolvent corpora- 
tion. That is always the procedure, either by legislation or fiat of 
the court, that they are required to assert their rights in the pro- 
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ceeding in question. The only question in my mind was whether 
your provision was sufficient to produce that result. 

Mr. Hardy. What would you summons known lienors with process 
for except to come into court and assert their rights? They ar& 
required to be sei*ved with process. 

Mr. Davis. Suppose you do not know all of them ? 

Mr. Hardt. That is what I said, you may not know them all; 
but you have to file an affidavit that you have named all known to 
you. 

Mr. Campbell. That is true in admiralty to-day. A ship may 
be repaired in New York, Boston, and Chfirleston, and go out to 
Seattle and repairs are put on her out there. The bill is not paid. 
The bill in the East has not been paid and the repairman in Seattle 
libels the ship. She is attached and a citation issued to all the peo- 
ple of the world. These people in the East have to go in and file a 
petition of intervention, because if that vessel is sold they never can 
attach again, she is gone and the purchaser gets an indefeasible 
title. 

Mir. Hardy. The moi-tgagee is is supposed to keep an eye on the ves- 
sel himself and any lien holder. There is some good reason in that. 
And yet the plaintiff would be required to serve everybody he knew 
to be a lienor and then to issue citation to the whole world and there 
would be publicity ^ven to the suit. In fact, you could not give 
more publicity than is provided here. 

Mr. Davis. No; but the question is whether or not a provision, 
when all of that is done, they must either come in and assert their 
riffhts in this suit or be barred, should be inserted. 

Mr. Hardy. I think it is provided here when all of that is done 
they must come in and assert their rights or they are barred. I think 
that is the proposition. 

Mr. Campbell. That is the proposition. 

Mr. Hardy. It is stated here on confirmation by the court of any 
such sale, all liens on the vessel shall terminate and shall hereafter 
attach only to the proceeds derived from the sale. 

Mr. Davis. Yes. 

Mr. Hardy. That is intended to cover that. 

Mr. Davis. When it finally gets to the confirmation, that is true. 
And, in addition to that, I think it is nothing but fair to give this 
publication to other lien holders that this foreclosure proceeding has 
been brought, "And if you have any lien against this ship, you must 
come in and assert it in a certain period of time (as generally pro- 
vided in those publications) or you will be forever barred." That is 
fair to him and fair to ev^ybody. 

Mr. Hardy. Is not that provided for in the first line on the third 
page, where it reads "Also by serving personally the mortgagor and 
the owner and any known lienors with such process? " 

Mr. Davis. That is personal service so far as known. 

Mr. Hardy. It then provides for the publication. Of course, you 
can not go any further than you know. 

Mr. Campbell. By citation to all the world that all persons inter- 
ested therein shall appear and defend. 

Mr. Hardy. You make personal service on everybody known and 
then citation to all the world ? 
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Mr. Campbell. That is what we are doin^. Now, if we are 
legally accomplishing that, there can be no objection to our saying 
SO expressly in the bill. 

Mr. Hardy. In other words, if a man was served, some known 
lienor was served with process, do you not think, under the terms of 
this bill, he would have to come into court or else go nowhere to get 
his rights? 

Mr. Campbell. There is no question about that. 

Mr. Davis. I do not think so. He may have a prior lien ; he may, 
as a matter of law, have higher rights tnan the mortgagee, and you 
know the policy of the law is against a maltiplicity of suits, and the 
rights of all pai*ties can not be equitably and properly and efficiently 
adjudicated except in one proceeding."^ And suppose, without any 
provision of that kind, eitiier before or after this proceeding is 
brought, he files his suit in some other court under existing general 
law, and suppose the man says, '^ Here is another suit pending against 
the same property." He says, " Yes ; that is true ; but I have just as 
much right to sue as he has, and, in fact, I have a higher rignt, be- 
cause my lien is prior to his. 

Mr. Campbell. I do not think so. I think when the court, in that 
case, takes jurisdiction, it takes jurisdiction in an action in rem and 
it takes that property in possession. He can not attach it in any 
other court. He has a right against the property, but in order to pro- 
tect his right he has to come into that proceeding, because the court, 
when it takes possession, holds possession until the property is sold, 
and then it is sold in an action in rem with an indefeasible title to the 
purchaser. If that is not true, then it is not an action in rem. 

Mr. Davis. Under the laws of my State, the one who has the first 
lien has the right to sell it. 

Mr. Campbell. But those are not strictly actions in rem. 

Mr. Davis. Oh, yes; it is an attachment of property. 

Mr. Campbell. But still that is not an action m rem. It is in the 
nature of an action in rem, just as the Supreme Court said here. But 
I am going a step further, I am making what are practically actions 
in rem. When you come to read through these cases, if you will do 
so, you will see the distinction, I think, oetween what we are accom- 
plishing here and what you sav is done in your practice. 

Mr. Davis. You do not make any provision for the payment of 
general creditors, do you ? 

Mr. Campbell. Yes, sir. Not in those express words, but if you 
will just read on 

Mr. Davis. I have not had an opportunity to carefully read all of 
this. Now, right on this proposition, suppose there was a general 
creditor and he brings suit against the owner of the vessel, a^inst 
the company operating the vessel, in some other State. That is not 
an in rem proceeding, yet he may go ahead and harrass them with 
litigation, perhaps over a large amount and over intricate details 
and disputed questions, and in some other litigation going on while 
this is. Why should not he likewise be required to come in and 
assert his right in this proceeding or be barred from recovering 
ariV part of the proceeds of sale? 

Mr. Campbell. I think he would have to do it, if he was going 
to attach that property; if he wants to sue in personam, that is a 
different thing, but if he attaches that property he has to come in. 
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Mr. Davis. A general creditor, as a matter of law, is entitled to 
participate in the proceeds of sale of the property of that corpora- 
tion. He is not confined to that, but he has a right to do that. 

Mr. Campbell. That is true enough ; but you can not shut him off, 
and I do not think you should debar a general creditor from suin^ 
his debtor in personam. 

Mr. Burroughs. And getting a personal judgment? 

Mr. Campbell. And getting a personal judgment. All we are in- 
terested in is that particular piece of property. If he has any claim 
against that property, he will come into court under this proceeding. 
This provides: 

The proceeds derived from such sale, after de<luc'tlon of exiieuses and costs 
taxed by the court, shaU be applied to the payment of ? iich judgment as may be 
entered in such suit, and to tlie payment of any other liens on the mort;?aged 
vessel for which inten^ention shall have been made, all in accordance with their 
respective priorities, and the residue, if any, shall be paid to the mortgagor 
or the owner, or other parties intervening, his or their heirs, executors, -ad- 
ministrators, successors, or assigns as their Intere ts shall appear. 

And the court will distribute these funds to whoever they belong. 
That is exactly what the admii'alty court does to-day. A mortgaged 
vessel is liable for a collision liabilitv. She is not bonded out; she 
is sold. The proceeds of the sale are paid into the mgistry of the 
court. Intervening in that case will be all of the holders of the 
maritime liens and also a mortgagee, and he wants to protect him- 
self because the court, in distributing these funds, will distribute 
them as a court in equity to those who are entitled to them, in ac- 
cordance with the ranking of their respective riglits. 

I do provide in the next section : 

The aforesaid proceedings in foreclosure shall conform a ^ nearly as may be 
to the proceedings in rem in admiralty. 

That is, I want to get as simple a practice as I possibly can. I took 
that provision from the pure- food law. That is the provision I had 
in mind a while ago when Judge Hardy asked me that question. 
That is the language of the pure-food act. I also provide that the 
mortgagee may join the creditors as parties defendant by serving 
them personally with process, and he may obtain in this proceexling 
a judgment in personam or a judgment for the deficiency, if he wants 
to. Then, I also provide : 

Nothing in this act provided, however, shall prejudice the mortgagee from pro- 
ceeding in person against the mortgagor in any other court for said mortgage 
indebtedness or for any deficiency in the full payment thereof. 

If, perchance, he is not paid in full. 

Mr. RowE. But there are a number of States in the Union where 
you do not have that right. For instance, in New Jersey, the State 
of Washington, the State of Ohio, and in a number oJf different 
States in the Union, if you take the property and it is sold, that is 
all you get. 

Mr. Hardi% That is where you sue in a court that does not have 
jurisdiction of the defendants personally. 

Mr. RowB. Oh, no ; it is part of their statutes, part of their laws, 
that the mortgagee has a claim against the property or the person, 
and he can either sue the person or foreclose the mortgage. 

Mr. Burroughs. He has an option. 
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Mr. RowE. In our State we get a deficiency judgment. 

Mr. Hardy. In our State we get a judgment against the person 
and then force the sale of the property under a foreclosure proceed- 
ing to satisfy pro tanto the judgment. If it satisfies it all, that ends 
it : if it does not, you have a right to proceed against the person to 
collect the balance, 

Mr. Campbell. One other provision*: 

If the mortgaged vessel is not within the United States at the time the right 
to forecFose the mortgage lien shaU have accrued, the mortgagee may maintain 
an action in personam for the mortgage indebtedness against the mortgagor 
in the district court of the United Sta:tes within the jurisdiction of which the 
mortgagor resides, by serving process of such court personally upon the mort- 
gagor wherever found within the United States. In such suit the mortgagee 
shall have the right to have adjudicated the validity of the mortgage lien on the 
mortgaged vessel. 

Mr. Hakdt. In other words, that would be a foreclosure without 
attachment. 

Mr. Campbell. That is not a foreclosure ; it is having a declaration 
made by the court that that mortgage is a valid mortgage. Now, that 
is not going to cut oflf other maritime liens or other liens by that 
proceeding. 

Mr. Hardy. It holds it without prejudice? 

Mr. Campbell. That is it exactly. If he wants to realize upon his 
lien upon the mortgaged vessel, then he has to come back to this in 
rem pjoceeding when the vessel gets into port. 

That is about all I can say upon the subject of vessel mortgages. 

Mr. Davis. I want to direct your attention and the attention of 
the conunittee to section 10, which provides that nothing in this act 
shall be construed to prevent any pei^son from waiving or subordinat- 
ing his lien by written agreement. It is possible, you know, that the 
mortgagee named in the instrument may have nothing more than a 
nominal interest and that the real beneficiaries are the bondholders or 
others than the mortgagee. Now, do you think it is proper to per- 
mit him to waive the lien? 

Mr. Campbell. The trustee? 

Mr. Davis. Yes. 

Mr. Campbell. I do. That provision is designed and put in there 
for the express purpose of maning it possible for the mortgagee or 
the trustee to cooperate with the owner in giving a lien which may 
provide the necessary credit to have repairs made upon the vessel. 
There has to be some confidence put in these trustees. The trustee is 
not going to exercise that except after the greatest care. You know 
how careful the trustees are under these bond issues. 

Mr. Davis. Generally speaking, that is true and, generally speak- 
ing, I do not think it would be abused; but I can conceive of in- 
stances where it might be. 

Mr. Campbell. But is not the greater good of giving that power 
of establishing credit sufficient to outweigh the possibility of some 
trustee not exercising his good judgment as he should ? 

Mr. Davis. I do not believe I have ever noticed that provision ex- 
cept where it is authorized to be done with the consent, and maybe 
it generally states the written consent of the directors and the stock- 
holders or bondholders or some of the beneficiaries, according as the 
case may be. 
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Mr. Campbell, but that is not going to be practicable in the ship- 
ping business, because he may have to have iiis repairs made with 
lacility and can not afford to wait. For instance, you might have a 
breakdown of a vessel's engine from a cause not covered by insur- 
ance, and you might have your bondholders scattered to the four 
winds. You could not possibly get the consent for a long, long time. 

Mr. RowE. But should it not be more limited than this? In your 
case, section 10 would let him put a first mortgage right under the 
mortgage you have there for the benefit of the corporation, not for 
the benefit of the bondholders. I can see how he ought, at times, to 
have the privilege of waiving the claim and permitting some other 
claimant to have a prior lien ; but it ought to be for the benefit of the 
bondholders in some way. 

Mr. Davis. He might waive it for the purpose of making a con- 
tract to rebuild the ship that would impose upon it a tremendous 
burden and, wise or unwise, one to which the beneficiaries themselves 
would very seriously object and which might absolutely destroy their 
rights. 

Mr. BowE. I think you want to limit thatt 

Mr. Campbell. That would be a possible resultt 

Mr. RowE. It is a very probable result, in the changing of new 
ships. 

Mr. Campbell. A very highly improbable result. 

Mr. Davis. I never have seen a provision of that kind in an instru- 
ment before. 

Mr. Campbell. You never have seen an instrument applied just 
exactly to this situation. 

Mr. Davis. At the same time, the* principle is the same. You want 
* to protect the people who put up their money and who really hold 
the bag. 

Mr. Rowe. And to get them to put some more in. 

Mr. Hardy. The trouble about it is it is broad enough to permit 
the shop owner, in collusion with the trustee, to go and remortgage 
his ship for more than it is worth. 

' Mr. Davis. A man from whom all interest may have passed away 
and who may have had only a nominal interest originally. 

Mr. Hardy. I do not believe we can trust all humanity. 

Mr. Campbell. Oh, that is true, but you have to choose between 
safeguarding the mortgagee and the bondholder. 

Mr. Hardy. You might designate the person for which the waiver 
should be made. 

Mr. RowE. For necessary repairs. 

Mr. Davis. And limit the percentage — say a certain percentage of 
the value of the vessel or tiie mortgage; something of that kind. 
Place some reasonable limitation around it. 

Mr. Hardy. For necessary repairs, might go in there. 

Mr. Campbell. Suppose you put in there " Waiving or subordi- 
nating the mortgage, by written agreement, to a lien for repairs not 
exceeding the amount stipulated in the mortgage? " 

Mr. Davis. It might be mortgaged up until it could not stand any 
more. 

Mr. Rowe. How would it do to sav " For repairs not exceeding 
$5,000, or $10,000?" 
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Mr. Campbell. By written agreement, for necessary repairs, not 
exceeding 10 per cent of the amount of the mortgage, or $50,000, or 
something of that sort. 

Mr. Davis. $50,000 would nqt be fair. 

Mr. Howe. A percentage of the amount of the mortgage. 

Mr Davis. A percentage of the amount of the mortgage. That is 
a fixed, definite sum about which there could not be any question. 

Mr. Campbell. My own thought has been right along that there 
will have to be in most of the agi'eements, or at least there will be in 
most of the agreements, a provision that the owner shall have a right 
to incur an indebtedness in the usual course of the vessel's business 
for a certain amount, for which there may be a prior lien. 

Mr. RowE. I think most of your mortgages will contain a clause 
like that. 

Mr. Campbell. The owner ought to have a limit, say, of $25,000 or 
$50,000 on a million dollar ship. 

Mr. Hardy. Suppose you worded that this way, " For necessary re- 
pairs not exceeding the sum for which such waiver is authorized in 
the mortgage?" 

Mr. Campbell. That is all right. 

Mr. Hardy. You would have, then, the mortgage itself expressing 
the amount of the credit. 

Mr. RowE. Most of the waivers in the mortgage will leave it to the 
ship\s captain in a foreign port, or some other port, to put on repairs 
to an extent, say, of $5,000 or $10,000, like they explained to us on 
the ships on the Great Lakes. If they exceeded, in tneir case, $5,000, 
the moi-tgagee had a right to foreclose. They followed ounlaw when 
they put their new law into effect. 

Mr. Hardy. Let me tell you what they did. I got a misconception 
of that Chicago situation from what was stated here. What I had in 
mind was that the contract had a provision that there could be a 
waiver of their mortgage lien to a certain extent, whereas my un- 
derstanding is there was not such an arrangement in the contract, 
but the contract said that if the mortgagor should contract an in- 
debtedness beyond a certain sum that this should mature the mort- 
ga^ and they could bring suit which would take precedence over the 
claim. That' is a very different situation, as a matter of fact, from 
the impression I got from what was stated here. 

Mr. Burroughs. If that is done, should there not be some indorse- 
ment of it on the papers ? 

Mr. Hardy. And such waiver, when made, shall be made of rec- 
ord as required for the moiigage itself. 

Mr. Campbell. That is about all I have to say. I will draft the 
suggestions and send them down to the chairman. 

(The bill and brief submitted by Mr. Campbell are as follows:) 

A BILL Providing for the recording of mortgages ob yessels and notation thereof on 
certificates of registry or enrollment and licesiKe; creating jurisdiction in the district 
courts of the United States for foreclosure of mortgages so recorded and noted and 
proTidine procedure in connection therewith ; also providing for maritime liens upon 
vessels ^r necessaries* etc., and their enforcement and subordinating the same to the 
liens of mortgages ; repealing all conflicting acts ; and for other purposes. 

Be it enacted, etc. That no mortgage on any vessel of the United States shall 
be valid a^inst any pernon other than the mortgagor, his or its heirs, adminis- 
trators, executors, successors, or assigns, an<l persons having actual notice 
thereof and subject to the provisions of tbis act, unless such mortgage secures 
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a bona fide indebtedness to the amount stated in the mortgage and is recorded 
and indorsements are made upon the vessel's certificates of registry or of en- 
rollment and license, as hereinafter provided. Such mortgage, when so re- 
corded and said indorsements are made, shall constitute a Hen on the vessel. 

If, however, the parties to any mortgage* on any vessel of the United States 
shall so stipulate therein, such mortgage shall not.be subject to the provisions 
of this act, but shall remain subject to the provisions of sections 4192, 41d3, 
and 4194 of the Revised Statutes of the United States. 

Sec. 2. Any mortgage within the purvieyv of the first paragraph of the 
preceding section shall be recorded in the office of the collector of customs 
where such vessel is permanently registered or enrolled and licensed : Provided, 
That if a permanent certificate of registry or of enrollment and license has not 
been issued at the time of the execution of the mortgage such mortgage shall be 
recorded in the office of the collector of customs where such vessel is then 
temporarily registered or enrolled and licensed and shall'thereafter be recorded 
In the office of the collector of customs where and at the time such vessel is 
permanently registered or enrolled and licensed. The mortgage indebtedness 
shall bear such rate of interest as shall be agreed to by the parties. 

Sec. 3. The collectors of customs, upon recording such mortgages, shall 
thereafter record all certificates of partial payments and of final discharge of 
the mortgage Indebtedness executed by the mortgages and shall indorse upon the 
certificate of registry or of enrollment and license under which the mortgaged 
vessel is then operating, a notation setting forth the place and date of record- 
ing of such mortgage, the date of maturity thereof, the names of the mortgagor 
and mortgagee the amount of secured Indebtedness stated in the mortgage, and 
the amounts and dates of any partial payments stated in the recorded certifi- 
cates thereof: Provided^ That If such mortgage covers more than the vessel 
or other property, the Indorsement upon the certificate of registry or of en- 
rollment and license of any vessel shall state the amount ui)on payment of 
which the said vessel may be discharged from such mortgage. 

The said indorsements shall thereafter be made by all collectors of customs 
upon each and every certificate of registry or of enrollment and license, 
whether permanent or temporary, issued by them, under whicli said vessel 
shall operate until the mortgage Is fully discharged. If at the time of record- 
ing the mortgage, or any certificates of partial payments or of final discharge, 
the mortgaged vessel is not in a i)ort of the United States, or is In a port of 
the United States without the district in which such Instruments are recorded, 
then the collector of customs recording such Instruments shall, upon request 
of the mortgagor or the mortgagees, or his or their assigns, notify in writing 
or by telegram the collector of customs for the district in which the said 
vessel Is then situated, or If said vessel Is not then In a United States port 
the collector of customs for the district In which the said vessel shall there- 
after first enter, of the recording of such mortgage and of any certificates 
of partial payment or of final discharge, and of the facts necessary to make 
the aforsesaid indorsements upon said certificate of registry or of enrollment 
and license, and upon the receipt of such advices it shall be the duty of the 
collector of customs so notified to indorse forthwith the aforesaid notations 
upon the certificate of registry or of enrollment and license under which the 
vessel Is then operating or thereafter operates. No clearance shall be granted 
any such mortgaged vessel without said indorsements on said certificate. 
The collector of customs shall upon recording such mortgage certify to and 
deliver one or more copies thereof to the mortgagor, who shall place and use 
due diligence to retain one copy on board such mortgaged vessel and shall also 
use such diligence to cause such copy and the certificate of registry or enroll- 
ment and license to be exhibited by the master to any i)erson liavlng business 
with such vessel or the owner thereof which may give rise to a maritime 
lien on such vessel. 

Sec 4. The collectors of customs shall record all such mortgages and all 
such certificates of partial payments and of final discharge, with the respective 
dates of the Indorsing thereof upon the certificates of registry or of enroll- 
ment and license, in books to be kept for that purpose; and shall certify to 
the status of the mortgage record at any time upon the request of any person. 
No mortgage or certificate of partial payment or of final discharge shall be 
recorded unless the same is acknowledged before a notary public or other 
officer authorized to take acknowledgments of deeds. 

The collector of customs shall receive for recording any Instrument, or 
*aking any acknowledgment, or giving any notice, or furnishing any certlfl- 
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<?ate requtred by this act, a fee of $1; and for furnishing a certified copy of 
any recorded mortgage, or certificate of partial payment, or of final dis- 
charge, a fee of $2. 

Sec. 5. The mortagor shall disclose to the mortgagee in writing, prior to the 
execution of any mortgage, the existence of any obligation or liability consti- 
tuting a lien on the vessel to be mortgaged, then known to such mortgagor, and 
shall not incur any contractual obligation creating a lien upon the vessel wlth- 
•out the consent of the mortgagee, other than for crews* and stevedores* wages, 
when incurred as hereinafter provided, general average and salvage. Including 
contract salvage, after the execution of any such mortgage and before the mort- 
gagee shall have had a reasonable time to record the mortgage and to have the 
notation hereinbefore provided for Indorsed upon the certificate of registry, or 
of enrollment and license. Any willful violations of any of the provisions of 
this section shall render the mortgagor, and if the mortgagor be a corporation, 
the president or other principal executive officer thereof, guilty of a mlsde- 
. meanor, and punishable, for each offense, by a fine not exceeding $1,000, or by 
imprisonment not exceeding two years, or both, In the discretion of the court, 
and shall render the mortgage Indebtedness immediately due and payable at 
the election of the mortgagee. The failure of the master of any mortgaged 
vessel to exhibit the copy of any mortgage placed on board thereof or the ves- 
sel's certificate of registry, or of enrollment and license, to any person entitled 
to examine the same, shall render his license subject to suspension or cancella- 
tion by the officers of the Uftlted States Steamboat Inspection Service having 
Jurisdiction thereof. 

If any person, corporation, association, or partnership entering Into any con- 
tract with the owner, master, ship's husband, or other agent of any vessel af- 
fected by such mortgage as may be filed, recorded, and noted as herein provided, 
suffer pecuniary loss, damage, or injury by reason of any failure to make the 
notations or disclosures or communicate the information required by this act 
in respect of such mortgage, or by reason of any misrepresentations concerning 
the same, the party so injured may have and maintain, in any court obtaining 
by personal service jurisdiction of the person of defendant, an action to recover 
damages compensatory for said loss, damage, or injury, such action to be 
brought against that person or corporation, or both, by whose act, omission, or 
negligence such loss, damage, or injury was caused. The failure of any col- 
lector of customs to record any mortgage or certificate of payment, partial or 
final, filed for record, or to furnish certified copies thereof pursuant to request, 
or to furnish to other collectors the Information required to be furnished by this 
act, shall constitute actionable acts, omissions, and negligence. If any plain- 
tiff In any such action recover judgment for damages, however small, it shall 
be the duty of the court entering judgment to allow and add to said judgment 
so entered a reasonable jcounsel fee, assessed by the court, which shall be a 
part of said judgment, and for the recovery of which plaintiff shall be entitled 
to all the remedies available for th'e enforcement of any judgment at law. 

The district courts of the United States are hereby given jurisdiction, but 
not to the exclusion of the courts of the several States and Territories, of any 
such aforesaid action, irrespective of the amount in suit or the citizenship or 
residence of the parties, whenever the same Is begun by personal service of 
defendant within the limits of said district. 

Sec. 6. Jurisdiction is hereby vested In the district courts of the United 
States to Impose the penalties hereinbefore provided, and to foreclose any mort- 
gages recorded and noted on the certificate of registry, or of enrollment and 
license, as hereinbefore provided, ui)on the maturity of any such mortgage or 
default in any of the tenns or conditions thereof. Suit for foreclosure of any 
such mortgage Hen may be commenced and maintained In a proceeding In 
equity in which the vessel Itself shall be named as the defendant, In any 
district court of the United States in which the vessel is situated, by attaching 
the mortgaged vessel, and by such publication of process of such district court, 
with citation to all the world, as the court shall order; and also by serving 
such process personally on the master, or other ranking officer, or caretaker, 
of -the vessel, for the purpose of which service the said master, or officer, or 
caretaker, is hereby constituted the agent of the mortgagor and the owner; 
and also by serving personally the mortgagor and the owner and any known 
lienors with such process, wherever they may be found within the United 
States, if, after diligent search satisfactory to the court, they can be found 
therein. 
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The mortgaged vessel shall be released, on claim by the owner, from the 
attachment and thereby freed from the lien of Uie mortgage and from any 
other liens for which intervention shall have been made, if the amounts of the 
mortgagee's and interveners' claims, with interests and costs already accmed, 
are paid into the court, or if an approved stipulation with sureties be filed 
with the court in such form and amount as the court shall direct, for the 
payment of such final decree, with interest and costs, as may be made by the 
court or by the appellate court, if an appeal intervenes. 

If the mortgaged vessel Is not released as in the preceding paragraph pro- 
vided, the court, on satisfactory showing that the vessel is in danger of loss 
or depreciation, may, and in any event on entry of a decree of foreclosure 
against the defendant vessel in such foreclosure proceeding shall, cause the 
vessel to be sold to answer for any judgment that has been or may be entered 
in such suit. On confirmation by the court of any such sale, all liens on the 
vessel shall terminate, and shall hereafter attach only to the proceeds derived 
from such sale in accordance with the respective priorities which the liens had, 
on the vessel, and the purchaser of the vessel shall acquire absolute and un- 
conditional title thereto, free and clear of all liens, as against all the world ; 
and tlie United States marshal for the district in which such suit is brought 
shall, on order by the court, execute a good and sufliclent bill of sale to said 
property, vesting such title thereto in the purchaser. The proceeds derived 
from such sale, after deiluctlon of expenses and costs taxed by the court, shall 
be applied to the payment of such Judgment as»may be entered in such suit, 
and to the payment of any other liens on the mortgaged vessel for which 
intervention shall have been made, all in accordance with their respective 
priorities, and the residue, if any, shall be paid to the mortgagor or the owner, 
or other parties intervening, his or their heirs, executors, admlnistnitors, suc- 
cessors, or assigns as their interests shall appear. 

Th^ aforesaid proceedings in foreclosure shall conform as nearly as may be 
to the proceedings in rem in admiralty. 

The mortgagee may join the mortgagor as a party defendant in such afore- 
said suit by serving the mortgage personally with process of such district 
court wherever the mortgagor may be found within the United States, and, If 
so prayed. Judgment against the mortgagor may also be entered in such suit 
for the amount of the mortgage indebtedness, or for any deficiency in the full 
payment of the mortgage indebtedness remaining unpaid after the application 
thereto of all or any of the proceeds derived from the sale of the mortgaged 
vessel as hereinbefore provided. 

Nothing in this act provided, however, shall prejudice the mortgagee from 
proceeding In personam against the mortgagor in any other court for said 
mortgage indebtedness, or for any deficiency in the full payment thereof. 

If the mortgaged vessel is not w^ithin the United States at the time the right 
to foreclose the mortgage lien shall have accrued, tlfe mortgage may maintain 
an action In personam for the mortgage indebtedness against the mortgagor in 
the district court of the United States within the jurisdiction of which the 
mortgagor resides, by serving process of such court personally upon the mort- 
gagor wherever found within the United States. In such suit the mortgagee 
shall have the right to have adjudicated, the validity of the mortgage lien on 
the mortgaged vessel. 

Sec. 7. Any person hereafter furnishing repairs, supplies, or other neces- 
saries, including towage and the use of dr^ dock or marine railway, to any 
vessel, whether foreign or domestic, upon the order of the owner of such vessel, 
or of a person by them or him authorized, shall have a maritime lien on the 
vessel which may be enforced by proceeding in rem, and it shall not be neces- 
sary to allege or prove that credit was given to the vessel, but such lien, and 
all other Hens hereafter arising out of, or created by, any contract, express or 
implied, or for damages in the nature of demurrage, except liens for wages of 
crew and of stevedores when employed by the owner, master, ship's husband, 
or agent of said vessel, general average and salvage, including contract salvage 
(which shall be, and may be known as, preferred liens and rank between them- 
selves as they now do by said maritime law), shall be subordinate to the lien 
of any mortgage duly recorded in the office of the collector of customs and 
noted on the certificate of registry, or of enrollment and license, as hereinbe- 
fore provided, prior to the creating of such lien or liens, and any vessel sold 
under any such aforesaid subordinate lien, shall be sold subject to, and such 
sale shall not impair, the lien of any such prior recorded and noted mortgage. 
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n tl» If any mortgaged vessel be sold under a decree in admiralty founded on a 
1 MJ preferred lien as hereinabove deflner, or on a maritime tort, such sale shall 
)ftbe divest all liens as they now are divested by the maritime law of the United 
■^ States on similar judicial sales, and the proceeds derived therefrom, after de- 
li^ ducting marshars fees, poundage, and other costs taxed by the court, shall be 
r tin distributed to the parties and intervenors In such proceedings in accordance 
y the with the priorities of their respective liens on the vessel. 

Nothing In this act contained shull be deemetl to change the priority fixed 

I prii- by the maritime law of the United States as between the liens called preferretl 

f l«^ herein and the Ileus arising from maritime torts. 

c»sure Sec. 8. The following persons shall be presumed to have authority from 

e tlif the owner or owners to procure repairs, supplies, and other necessaries for 

rerd the vessel: The managing owner, ship's husband, master, or any person to 

u the whom the management of the vessel at the port of supply Is Intrusted. No 

rivfil person tortlously or unlowfuUy In possession or charge of a vessel shall 

> h^'J have authority to bind the vessel. 

1 no- Sec. 9. The officers and agents of a vessel specified In section 8 of this act 

orld; shall be taken to Include such officers and agents when appointed by a 

•ughi charterer, by an owner pro hac vice, or by an agreed purchaser In possession 

^i^^ of the vessel, but nothing in this act shall be construed to confer a lien 

rived when the furnisher knew, or by exercise of reasonable diligence could have 

slwU ascertained, that because of the terms of a charter party, agreement for 

^uit sale of the vessel, or for any other reason, the person ordering tiie repairs, 

rhid supplies, or other necessaries was without authority to bind the vessel 

H'tivr therefor. 

>vnt>r Sec. 10. Nothing in this act shall be construed to prevent any person from 

sue waiving of subordinating his Hen by written agreement. 

Sec. 11. This act shall supersede the provisions of all State statutes con- 

i.v ^ ferring liens on vessels, in so far as the same purx)ort to create right of action 
to be enforced by proceedings in rem against vessels for repairs, supplies, 

f'^re and other necessaries. 

^iri'; Sec. 12. This act shall not apply to any existing mortgage, or to any mort- 
is- ^' gage hereafter placed on any vessel now under an existing mortgage, unless 
>D'; and until the mortgagor and mortgagee of any such existing mortgage 
' t^ mutually agree in writing to be bound by the provisions hereof and comply 
itioi therewith. 

a^ Sec. 18. The Secretary of Commerce is hereby authorized and directed to 
have the certificates of registry, and of enrollment and license, pr^ared in 

froc such forms as shall provide for the making of the hereintofore required Indorse- 

saic ments on the back thereof. 

Sec. 14. The act entitled "An act relating to liens on vessels for repairs, 

'\^^ supplies, or other necessaries," approved June 23, 1010, and all other acts 

ita|- or parts of acts are hereby repealed so far as they are inconsistent with the 

>r i3 provisions of this act. 

tb'^ Sec. 15. The Invalidity of any of the provisions of this act shall not affect 

v^' the remainder thereof. 

i^^ Sec. 16. This act may be referred to as the " ship mortgage act, 1920." 

1 01 

The Ship Mortgage Bill. 
<^ 

ftDJ The appended proposed bill is a further retlraft of the bill which the House 

5?^- Committee on the Merchant Marine and Fisheries has had under consideration. 

^ It Is drawn with a view of meeting the criticisms which have l>een directed at 

c*^ the previous drafts. 

I. the OB.IECT OF THE BILL. 



iD'i 



:d 



As a result of the war the United States owns and is building a fleet of 
merchant vessels sufficient in number to create as large a merchant marine as 
^'^ our foreign trade will absorb at the present time. The problem which cou- 

^ fronts the country Is one of maintaining these ships In overseas trade in the 

face of foreign competition. Experience has taught that this can best be ac- 
complished through private ownership. It means the substitution of private 
capital in the ships for the Interest of the Government, so that this phase of 
the problem becomes one of safe and proper Investment. The values Involved 
are so large that the transfer to private ownership can only be accomplished 
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by inducing the public to invest their savings in some form of interest in the 
vessels. Manifestly, this requires investment either in shares of the vessels 
or in stock of corporate purchasers or in mortgages on the vessels. Under any 
comprehensive plan of sale the Government will probably convey title upon 
payment of a relatively small part of the purchase price, taking a mortgage 
in security for the balance. Such preliminary payments will be made from 
funds already possessed by the purchasers, or raised through stock subscript 
tions. or loans upon other security, for subordinate mortgages upon the vessels 
will not be attractive at the inception of the venture. In many instances the 
purchasers will prefer to purchase the ships outright from the Government, 
and to raise the necessary funds on mortgages. And in practically all in- 
stances the owners will desire to avail themselves of the investment funds of 
the people as the enterprises progress and develop. The security which they 
will have to offer will largely consist of mortgages on the ships, and unless 
such mortgages have a legal status that will adequately protect the investors 
the latter will place their funds elsewhere. 

The chairman of the Shipping Board has very aptly said that a merchant 
marine can not be successfully established until the people acquire the ship 
habit. With equal truth he could have added that the habit will best Ih* 
acquired and our foreign trade increasingly expanded if the people can be 
induced to invest their funds In ship securities. In this way alone will the 
merchant marine be maintained in the face of foreign competition. But th'* 
Investing public who are scattered broadcast throughout the land in cities, 
towm^, and hamlets, and on the farms, will not, and should not be expected to, 
put their hard-earned siivlngs Into securities on ships which they may never 
see and over which they will have no i)ersonal control unless such securities 
adequately protect the investments. 

Under the existing American law the protection is manife.stly insufficient, 
for the lien of a mortgage is subordinate to all maritime lines, whether aris- 
ing out of contract or tort. Mortgages outrank only the rights of unsecured I 
creditors of the owners, and, in their foreclo8u»*es, are subject to the vary- 
ing procedures of the courts of the different States. 

The purpose of the appended bill is to improve this status and to enlmnce 
the security of mortgages on vessels : 

(a) By giving mortgages greater priority of lien than they have under 
existing law; and 

(6) By providing 8i)eefly and uniform foreclosure proceedings in the Feci- 
era I courts. 

If these objects are attained a vital step forward in the solution of the 
shipping problem will have been taken. 

II. THE PLAN OF THE BIU.. 

The proi)o.setl hill, in its essential features, provides: 

1. That no mortgage on any vessel shall be valid except against the mort- 
gagi^e. his heirs, etc., and i)ers<»ns with notice and subject to the provisions of 
the act, unless it secures a bona tide indebtedness to the amount stateil therein 
and Is recorded and indorsement of the particulars of the mortgage Is made 
on the ves.sers certificate of registry, or of enrollment and license. If how- 
ever, the parties to any mortgage so stipulate therein, the mortgage shall not 
be subject to the act but shall remain subject to the provisions of sections 
4192, 4193. and 4194 of the Uevised Statutes. The benefits of tlie proposini 
act are thus optional. (Sec. 1.) 

2. That the mortgage shall be recorded in the offices of the collectors of 
customs of the i)ort in which a temporary certificate, if any, is taken out, and 
of the home iK)rt of the vessel. The mortgage indebtedness is to bear interest 
as agreed. (Sees. 2 and 4.) 

3. That the coUei'tors of customs shall Indorse on the ves.sers certificates 
notice of the place and date of recording the mortgage, the date of maturity, 
the names of the mortgagor and mortgagee, amount of indebtedness stated in 
the mortgage, and amounts and dates of any partial payments shown by 
n^conJed certificates thereof. If the mortgage covers more than one vessel or 
other property, the mortgage and indorsement must state the amount upon pay- 
ment of which the vessel may he discharge<i from the mortgage. If the vessel 
is not in a T'nlted States port at the time the mortgage is recorded, the nota- 
tion must be indorsed on her certificate on her next arrival in such port, and. 
until done, no clearance is to he gi*ante<l. A certified copy of the mortgage Is 
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to be kept on board, and, with the Indorsed certificate, is to be exhibited by the 
master to any person so requesting and having business with the vessel. (Sees. 
3 and 4. ) 

4. That mortgagor shali disclose to the mortgagee In writing prior to execu- 
tion of the mortgage, the existence of any known lien on the vessel, and shall 
not thereafter create any lien thereon without the mortgagee's consent, with 
certain exceptions, until the mortgagee shall have had reasonable time to 
record the mortgage and to have the notation Indorsed upon the certificate. 
Penalties and liabilities are provided for willful failure by the mortgagors, 
cc»llectors of customs, and masters to carry out their prescribed duties. 
(Sec. 5.) 

5. That Jurisdiction Is vested In the United States district courts to fore- 
close any mortgage in a proceeding In equity In which the vessel shall be 
named as defendant, to be commenced by attaching the vessel, and by such 
l>ubIlcatlon of process of the district court, with citation to all the world, as 
the court shall order ; and by serving personally the mortgagor, owner, and all 
known lienors. If, after diligent search, they can be found within the United 
States. The vessel Is to be released upon payment Into court of the amount 
of the claims, or upon filing a stipulation for payment of the decree. If show- 
ing Is made that the vessi l is In danger of loss or depreciation, and In any event 
on entry of a de(;ree of foreclosure the vessel is to be sold, and thereafter all 
liens are to terminate, and, with the lien of the mortgage, to attach to the 
proceeds which are to be distributed by the court, after deduction of ex^ienses 
and taxable costs, in accordance with the ranking of the liens. Absolute and 
unconditional title to the vessel is to be conveyed to the purchaser by the 
United States Marshal. The mortgagee may also join the mortgagor in the 
same suit and obtain a judgment for the mortgage Indebtedness or a deficiency 
Judgment. If the vessel is not within the United States at the time the right 
of foreclosure accrues, suit may be commenced against the mortgagor and the 
validity of the mortgage Hen established. (Sec. 6.) 

6. That any person furnishing repairs, supplies, or other necessaries, includ- 
ing towage and use of dry dock or marine railway, shall have a maritime lien 
<»n the vessel, but such Hen and all other liens arising out of, or created by, 
any contract, or for damages In the nature of demurrage, except Hens for 
crew's and stevetlore's wages, general average and salvage shall be sub- 
ordinated to the Hen of any prior recorded and noted mortgage. Existing 
presumptions of authority to create Hens for necessaries, etc., are pre- 
served. (Sees. 7, 8, and 9.) 

7. That the Hen of the mortgage may be waived or subordinated to other 
Hens. The act Is not to apply to existing mortgages, or to mortgages here- 
after placed on vessels under existing mortgages, unless so agreed in writing. 
(Sees. 10 and 12.) 

8. That Inconsistent acts are repealed. (Sees. 11 and 13.) 

The security of mortgages upon vessels, duly recorded and noted upon the cer- 
tificates of registry, or of enrollment and license, and securing a bona tide In- 
debtedness, will thus be greatly increased by providing for their priority of Hen 
over all subsequent maritime Hens arising out of contract, or for damages 
in the nature of demurrage, excei)t liens for wages of crew and stevedores 
when eniployed by the master, owner, ship's husband or agent, general average 
and salvage, including contract salvage; and by providing for their fore- 
closure in the courts (»f the United States, where uniform practice will pre- 
vail, instead of leaving the mortgages to the varying procedures of State 

courts. 

The mortgages will remain subordinate to maritime liens arising out of 
torts, and to Hens for wages of crew and stevedores employed by the owner, 
master, ship's husband or agent, general average and salvage, including 
contract salvage. The mortgages will in the usual course of business, be 
supplemented by all risk marine Insurance policies and protection and in- 
demnity Insurance, which, if made payable to the mortgagees, will afford 
protection against a very high percentage of the maritime liens outranking 
the Hens of the mortgages, for losses arising from collisions, salvages, general 
averages, cargo damages, personal injuries, and maritime torts In general, 
are insurable. As protection against such losses can be amply secured 
through Insurance, mortgagees will not have their investments imperiled by 
priority of Hens from such liabilities. But losses resulting from breaches 
of contractual obligations creating maritime Hens are not insurable, and, 
therefore, should be subordinated to the Hens of the mortgages. Thus, by 
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combiuation of mortgage^ and policies, and a siieedy and uniform procedure of 
foreclosure In the Federal courts, the security of a mortgage will be greatly 
enhanced by the provision of the proposed bill over its status under existing 
law. 

When the proposed change Is carefully and fully examined it will be found* 
as will be later pointed out, that the interests of those who are to-day opposing; 
the measure will not be Jeopardized. It must be conce<le<l by all that the 
security value of a mortgage will be improve<l, and thus will naturally aid in 
accomplishing the much desired transfer to private ownership of the vast fleet 
of Government-owned merchant vessels. 

It is true that owners of large flieets and approved assets have been able to 
float their securities, but this has been despite and not because of the security 
value of the mortgages on the vessels. However, the great bulk of the Govern- 
ment merchant tonnage is not going to pass to wealthy owners of large tonnage 
\^'ith unlimited credit; nor is it desirable that it should, if we are to have a 
successful merchant marine to develop and expand foreign trade. As far as 
possible the ownership of these vessels should become vested in the great 
American public, just as British shipping has been owned in no small part by 
the servant girls of England. But this can not be brought about unless those 
who are expected to Invest their money in mortgages are given security some- 
what commensurate with similar investments on land. 

The plan of the measure is sound and comprehensive, and Its adoption Ifl 
essential to the establishment and maintenance in private ownership of the mer- 
chant marine. 

111. THE BILL IS CONSTITUTIONAL. 

4rticle 1, section 8, of the Constitution provides : 

'* The Congress shall have jwwer *   to regulate commerce with foreign 
nations and among the several States and with the Indian tribes.'* 

The power of Congress under the foregoing grant to enact a statute provid- 
ing for the recording of mortgages on vessels is not open to question since the 
validity of the present law (U. S. Rev. Stat., sec. 4192) was upheld by the 
Supreme Court in White's Bank v. Smith (7 Wall., 655). Of it the court said l 

" Ships or vessels of the United States are creatures of the legislation of 
Congress. None can be denominated such or be entitletl to the benefits or 
privileges thereof except those registered or enrolled according to the act of 
September 1, 1789, and those which, after the last day of March, 1783, shall 
be registered or enrolled in pursuance of the act of the 31 December, 1792^ 
and must be wholly owned by a citizen or citizens of the United States, and 
to be commanded by a citizen of the same. *   Congress having createtl, 
as it were, this species of property, and conferred upon it its chief value under 
the power given in the Constitution to regulate commerce, we perceive no 
reason for entertaining any serious doubt but that this power may be extended 
to the security and protection of the rights and title of all persons dealing 
therein. The Judicial mind seems to have generally taken this direction." 

Having the power, under the commerce clause of the Constitution, to require 
a mortgage on a vessel to \\e recorded as a condition to its validity, it follows 
that Congress possesses authority to prescribe that public notice thereof shall 
be given by indorsement of the essential facts of the mortgage on the vessel's 
certificate of registry, or of enrollment and license And it is but a further 
and logical step to hold that the jwwer to give status to the mortgage through 
such recording and endorsement necessarily implies authority to provide for 
foreclosure in the courts of the United States. Otherwise, Congress would 
be denied the right to uphold and enforce that which it has the power to 
create. Certainly, no such constitutional limitation exists. McCulloch t?. Way- 
Ian (4 Wall.) 

As such proceedings for foreclosure have legal justification as a regulation 
of commerce, Congress has power to vest the United States District Courts 
with Jurisdiction thereof, irrespective of whether there is a diversity of citizen- 
ship of the parties, for section 4 of the Judicial Co<le, adopted by the act 
of Congress approved March 3, 1911, provides : 

"The district court shall have Jurisdiction as follows    Eighth: Of 
all suits and proceedings arising under any laws regulating commerce except 
those suits and proceedings exclusive Jurisdiction of which has been conferred 
upon the Commerce Court." 

And for the further reason that an action to foreclose under the statute, 
would be a case arising under the laws of the United States, the courts of 
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the United States, by virtue of the provisions of section 2, Article II of 
the Ck)nstitution, would have jurisdiction regardless of the question of the 
citizenship of the parties, for such foreclosure would Involve the proper con- 
struction of an act of Congress. 

Railroad Co. r. Mississippi (102 U. S., 135) ; Northern Pacific Railway v. 
Soderberg (188 i:. S., 528) ; Silencer v. Duplan Silk Co. (191 U. S., 526) ; 
The Fair v. Kohler Die C^o. (228 U. S., 22) ; Boston & Mining Co. v. Montana 
Ore Co. (188 U. S.. (532). 

The iwvver to provide foreclosure proceedings In the courts of the United 
States to enforce the Hen' of a mortgage createtl by a Federal statute, is analo- 
gous to the authority by virtue of which Congress has enacted the remedial 
provisions of other acts regulating commerce to enforce the substantive rights 
created by such statutes as, for instance, in the safety appliance act, the pure 
food act. and the merchant seamen's acts. 

The Jurisdiction to foreclo e the mortgages is in equity, and not in admi- 
ralty. And while the contemplatetl proceedings are In rem, or at least In the 
nature of actions In rem, they do not infringe upon the exclusive admiralty 
and maritime jurisdiction of the district courts, c(mferre<l by Article III, 
section 2, of the Constituthm, providing: 

" The judicial power shall extend * * • to all cases of admiralty and 
maritime jurisdiction, etc.," and made exclusive by the following provision of 
section 24 of the Judicial Code: 

"The district court shall have original jurisdiction as follows:   • 
Third. Of all civil cases of admiralty and maritime jurisdiction, saving to 
suitors in all cases a common-law reme<ly where the common law is compe- 
tent to give it.  * ♦" (sec. 9, judiciary act of 1789) ; because a mortgage 
is not a maritime contract, and jurisdiction to foreclose it could not, there- 
fore, be given to the district courts sitting In admiralty. The Supreme Court 
so held in the J. E. Rumbefl (148 U. S. 1), where the court said (at page 15) : 

"An ordinary mortgage of a vessel, whether made to secure the purchase 
money upon the sale thereof, or to raise money for general purposes, is not 
a maritime contract. A court of admiralty, therefore, has no jurisdiction of 
a libel to foreclose it, or to assert either title or right of possession under it. 
The John Jay (17 How., 399) ; the AV/i/j-vr (135 U. S.. 599, 608)." 

As It is Impossible to provide for foreclosure proceedings in admiralty be- 
cau e of the nonmaritime character of the mortgage c(mtract, It Is open to 
the several States to enact legislation vesting In their courts jurisdiction lo 
entertain foreclosure proceeding-! in the nature oj actions In rem. And they 
could do so with respect to mortgaging a vessel If Congress had not acted In 
this respect. This principle has been upheld so definitely by the Supreme 
Court that It can be accepted as settled law. 

In Edwards v. Elliott (21 Wall., 532). an action In the nature of a proceed- 
ing In rem was brought In the State court to enforce a statutory Hen for sup- 
plies furnished In the building of a vessel. The New Jersey courts entered 
judgment and, on a wTlt of error, the Supreme Court said : 

" State legislatures have no authority to create a maritime Hen, nor can 
they confer any jurisdiction upon a State court to enforce -such a Hen by 
suit or procee<llng In rem, as practice<l In the admiralty courts,    
But a maritime Hen does not arise in a contract to build a ship or in a contract 
to furnish materials for that pun>ose, and In respect to such contracts It Is 
competent for the States, under the decbions of this court, to create such 
Hens as their legislatures may deem just and expe<llent, not amounting to a 
regulation of commerce, and to enact reasonable rules and regulations pre- 
scribing the mode of their enforcement, if not Inconsistent with the exclusive 
jurisdiction of the admiralty courts." 

Again, in Johnson v. Chicago, etc., Elevator Co. (119 U. S., 388), the tugboat 
Parker negligently i)ermltted the jib boom of a schooner In tow to run through 
the wall of a warehouse, whereby a large quantity of corn ran out and was 
lost In the river. Proceeillngs were brought In the State courts under a State 
statute creating a lien upon the tug. The Supreme Court, affirming a judg- 
ment holding that the suit could be maintained under the statute, said : 

"Under the decisions of this court in the Plymouth (3 Wall., 20), and In 
Ex parte Phoenix Insurance Co. (118 U. S., 610), at the present term. It must 
be held that the cause of action In this case was not a maritime tort of which 
a district court of the United States, as a court of admiralty, would have juris- 
diction ; and that the remedy belonged, wholly to a court of common law ; the 
substance and consummation of the wrong having taken place on land, and 
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not on navigable water, and the cause of action not having been complete on 
such water. This being so, no reason exists why tlie remedy for the wrong 
should not be pui*sue<l in the State court, acconiing to tlie statutory nietho<l 
prescribed by tlie law of the State, even tliough that law gives a lien on tlie 
vessel. The cases in which State statutes have been held void by this court, to 
the extent in wliicli they authorized suits in rem against vessels, becau.se they 
gave to the State courts admiralty jurisdiction, were only cases where the 
causes of action were cognizable in the admiralty. Nece.ssarily, no other cases 
could be embraced. The Moses Taylor (4 Wall., 411) : the Hine v. Trevor (4 
Wall., 555) ; the Belfast (7 Wall., 624).  * * The proceedings to enforce 
the lien, in tlUs case, was not such a regulaticm of connnerce among the States 
as to be invalid, because an Interference with the exclusive authority of Con- 
gress to regulate such commerce, any more than regulations by a State of the 
rates of wharfage for vessels, and of remetlies to recover wharfage, not 
amounting to a duty of tonnage, are sucli an interference, because the vessels 
are engaged in interstate commerce." 

Later, In Knapp, Stout & Co. r. Mc(^aflfrey (177 U. S., 638), the Supreme 
Court, reviewing a bill in e(iuity to enforce a lien for towage on half a raft of 
lumber, said : 

** But the converse of this propositicm is equally true, that if a Hen winni a 
ve.sj-el be created for a claim over which a court of admiralty has no jurisdic- 
tion in any form, such lien may be enforced in the courts of the State. Thus, 
as the admiralty jurisdiction does not extend to a contract for building a 
vessel, or to work done, or materials furnished in Its construction, .the 
Jefferson (People's Ferry Co. r. Beers, 20 How., 893) : the Capital (Roach r. 
Chapman, 22 How., 129), we held in Kdwards r. Elliott (21 Wall.. 532), that, 
in respect to such contracts, it was competent for the States to enact such 
laws as their legislatures might deem just and exi^nlient, and to provide for 
their enforcement in rem. The .stime principle was applie<l in Johnson r. 
Chicago, etc., Elevator Co. (119 U. S., 388), to a statute of Illinois giving a Hen 
upon a vessel for damage done to a building abutting on the water, upon the 
ground that the court had previously held that there was no juris<llction in 
admiralty for damage done by ii ship to a stnicture affixed to the land. • • * 
It would seem that even if the suit had been in rem against the ves.sel. It would 
have been sustained, as the Injury was not one for which an action would have 

lain in admiralty." ,^, ^_^ 

The same question came before the Supreme (^airt in Martin r. West 222 
r. S.. 191. The steamer Nonrood collide<l with and daniage<l a bridge over the 
Chehalls River. Action was brought in the State court under a State statute 
giving a lien upon the vessel for such damages. On a writ of error to the 
Supreme Court of the State affirming a judgment entered under the statute, 

the Supreme Court sJiid : 

" As the bridge was essentially a land structure, maintained and used as an 
aid to commerce on la ml, its locality and character were such that the tort was 
n(;nnuiritimc, the Plymouth (3 Wall, 20) : the Wavkhcath (195 U. S., 361) : 
Cleveland Terminal & Vallev Uallroad Co. r. Cleveland Steamship Co. (208 
C. S., 361) : The Troy (208 V. S.. 321) : and, consinpiently, it was admis.sible to 
pursue in the State court the remedy provided by the State statute, even 
though that law gave a lien on the vessel. Johnson v. Chicago & Pacific Ele- 
vator (\)., supra: Knapp, Stout & Vo. v. IMK^affrey (177 V. S., 638); the 
WinHcbayo, supra." The Winnebago (205 U. S., 354). 

If it is competent for the legislatures of the several States to create liens 
upon ship-; for nonmaritlme contracts and torts, and to provide for their en- 
forcement in the State courts by actions in the nature of proceedings in rem, 
then it follows that Congress has power to provi<le, as a regulation of com- 
merce, for foreclosure of mortgage liens by procecMllngs in equity in the nature 
of actions in rem, in the courts of the United States, for such latter proceed- 
ings no more than the former, will not, because of the nonmaritlme chamcter 
of the mortgage contract, infringe upon the exclusive admiralty and maritime 
jurisdiction of the district courts. 

Jurisdiction to fore<-h)se by proceedings in rem will be acquired under 
the provisions of the bill by making the vessel the defendant, and by attach- 
ing the mortgaged vessel, and by such publication of process of the alstrict 
court with citation to all the world, as the court shall order. Notice of the 
action will be given by also serving such process personally on the master, or 
other ranking officer, or caretaker, of the vessel, if, after diligent search satis- 
factory to the court, they can be found within the United States. That Juris- 
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diction can thus be obtained by seizure of the property and by public citation 
to the world, has been held by the Supreme Court In other cases substantially 
In the nature of proceedings In rem. For instance, in Pennoyer v. Neff (95 
U. S., 714), the court said: 

**The law assumes that property is always In the possession of its owner, 
in person of by agent; and it pn>ceeds upon the theory that its seizure will 
inform him not only that it Is taken into the custody of the court, but that 
he must look to any procet^dings authorized by law upon such seizure for its 
condemnation and sale. Such service may also be sufficient In cases where 
the object of the action Is to reach and disi)ose of the property In the State, 
or of some interest therein, by enforcing a contract or a lien respecting the 
same, or to partition It among different owners, or, when the public is a 
party, to condemn nnd appropriate it for a public purpose. In other words, 
such .sei*vlce may answer in all actions which are substantia ily proceedings 
in rem. 

* « * * « * « 

" Except In cases affecting the personal status of the plaintiff, and cases in 
which that mode of service may be considered to have been assented to in 
advance, as hereinafter mentioned, the substituted service of process by pub- 
lication, allowed by the law of Oregon and by similar laws In other States, 
where actions are brought against nonresidents, is effectual only where, In 
(!onnectlon with process against the person for commencing the action prop- 
erty In the State Is brought under the control of the court, and subjec;ted to 
Its disposition by process adapted to that purpose, or where the judgment is 
sought as a means of reaching such property or affecting some Interest therein ; 
In other words, where the action is In the nature of a proceeding in rem. 

" It is true that, In a strict sense, a proceeding in rem is one taken directly 
against property, and has for Its object the disposition of the proi)erty, with- 
out reference to the title of individual claimants; but, in a larger and more 
general sense, the terms are applied to actions between parties where the. 
direct object Is to reach and dispose of property owned by them, or of some 
interest therein. Such are cases commenced by attachment against the proi)- 
erty of debtors, or Instituted to partition real estate, foreclose a mortgage, 
or enforce a Hen. So far as they affect proi)erty In the State, they are sul>- 
stantially proceedings in rem In the broader sense which we have mentioned." 
In Freeman v, Alderson (119 U. S., 185) action was brought to try title 
to land in Texas. Plaintiffs claimed under a sheriff's deed to their grantor, 
made upon a sale under an execution Issued on a judgment against Henry 
Alderson. Defendants asserted title as heirs of Alderson, crontendlng that the 
judgment was void because renderetl against him without personal service 
or appearance. Mr. Justice Fields said: 

" Actions In rem, strictly considered, are proceedings against property alone, 
treated as responsible for the claims asserted by the llbellants or plaintiffs. 
The property itself In in such actions the defendant, and except In cases 
arising during war for Its hostile character, its forfeiture or sale Is sought 
for the wrimg. In the commission of which It has been the Instrument, or for 
debts or obligations for which by oi)eratlon of law It Is liable. The court 
acquires jurisdiction over the property in such cases by its seizure, and of 
the subsequent proceedings by public citation to the world, of which the owner 
Is at liberty to avail himself by appearing as a claimant in the case. 

** There is, however, a large class of cases which are not strictly actions In 
rem, but are frequently si)oken of as actions quasi In rem, because, though 
brought against persons, they only seek to subject certain property of those 
jiersons to the discharge of the claims as.serted. Such are actions in which 
property of nonresidents is attached and held for the discharge of debts due 
by them to citizens of the State, and actions for the enforcement of mortgages, 
and other liens. Indeed, all proceedings having for their sole object the sale or 
other dlsi>osltion of the property of the defendant to satisfy the demands of 
the plaintiff, are In a general way thus designated. But they differ, among 
other things, from actions which itre strictly In rem, in that the interest of the 
defendant Is alone sought to be affecte<l, that citation to hlra is required, and 
that judgment therein is only conclusive between the parties." 
Again, In Hassall v. Wilcox (130 U. S., 493), the court said: 
"But we do not think that the proceeding in the State court can be sus- 
tained as one In rem. It Is essential to such a proceeding that there should at 
least be constructive notice, by some form of publication or advertisemfent, to 
adverse claimans, to appear and maintain their rights before a judgment In 
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such a pr(K*eeilliiK can operate even as prima facie evidence. (Windsor «. 
McVeigh, 93 U. S., 274, 278, 279.) In the present case, no notice, either per- 
sonal or constructive, was provided for by the Texas statute, or was given to 
the other lienholders." 

In Scott V. McNeal (153 U. S., 34, 46), the question arose as to the validity 
of a title under a deed from an administrator, made pursuant to a sale, when 
in fact the supposed deceased whose estate was being administered, was alive. 
The court said : 

*' Even a judgment In proceetllngs strictly in rem binds only those who could 
have made themselves parties to the proceedings, and who had notice, either 
actually, or by the thing condemned being first seized Into the custody of the 
CH^urt." 

And in Hamilton r. Brown (161 U. S., 256), the court said: 

"As to personal property. Indeed, a judgment In rem, after notice by publica- 
tion only, might not bind persons who had no actual notice of the proceedings, 
unless the thing had been first seized into the custody of the court. (The 
Mnni. 9 (branch., 126, 144; Scott r. McNeal, 154 U. S., 34, 46; Hilton v. Guyot, 
159 U. S., 113, 167.)" 

It is arguable that the proceeding for foreclosure thus prescribed Is so far 
an action in rem as to make the decree of foreclosure good as against the 
world, and the title acquired by the purchaser at the sale under the decree, 
absolute and unconditional, free and clear of all liens and incumbrances. No 
(•use squarely in point upon this question seems to have come before the courts, 
but by analogy to the rights of the States to create a right of action to inforce 
a non marl time lien against a vessel, it is logical that Congress, by providing 
and causing the mortgaged vessel to be attached and publication made of 
citation to all the world as a condition to acquiring jurisdiction, thus making 
the vessel the defendant, could thereby vest jurisdiction In rem. In equity, in 
the district court, with all of the consequences Incident to such proceeding. If 
this be sound reasoning, then the sale of the mortgage<l vessel pursuant to the 
decree of foreclosure would divest the property of all Hens. 

But If, perchance, the court should hold that superior liens could not be so 
extinguished, still the mortgaged veasel, under the provisions of the bill, 
would be freed of all Hens by their being transferred and attaching to the 
pr(K-eeds of the sale In the possession of the court. The foreclosure of the mort- 
gage, if a first mortgage, would extinguish all liens, whether maritime or non- 
marltiuke. subordinate to the lien of the mortgage, so that doubt as to the 
absoluteness of the title which the purchaser would acquire at the foreclosure 
sale would only rise with resi)ect to sui^erior maritime liens. These Hens would 
he terminated, and the title conveyed to the purchaser, free and clear of 
their encumbrance, by the express terms of the bill, which provides: 

" On the confirmation by the court of any such sale all Hens on the vessel 
shall terminate and shall thereafter attach only to the proceeds derived from 
such sale In accordance with the respective priorities which the Hens had on 
the vessel, and the purchaser of the vessel shall acquire absolute and uncon- 
ditional title thereto, free and clear of all Hens, as against all the world; and 
the United States marshal for the district in which such suit Is brought shall, 
on order by the court, execute a good and, sufficient bill of sale to said prop- 
erty, vesting such title thereto in the purchaser." (Sec. 6.) 

The effect of this provision is to provide that maritime liens shall not con- 
tinue beyond, but shall terminate with, the confirmation of sale in the fore- 
closure proceedings, leaving the title free and clear. 

As Congress has full iwwer over the maritime law, it can create maritime 
liens, or extinguish them at will, or subordinate them to the lien of a mort- 
gage. This authority follows from the absolute authority over the maritime 
law, which the Supreme Court has repeatedly recognized as vestefl In Congress 
under the commerce clause. For Instance, In The Lottawanna (21 Wall., 558, 
577) the court said: 

"It can not be supposed that the framers of the Constitution contemplated 
that the law should forever remain unalterable. Congress undoubtedly has 
authority under the commercial power, if no other, to Introduce such changes 
as are likely to be needed. The scope of the maritime law and that of com- 
mercial regulation are not coterminous, It Is true, but the latter embraces 
much the largest portion of ground covered by the former. 

" Under It Congress has regulated the registry, enrollment, license, and 
nationality of ships and ves.sels; the method of recording bills of sale and 
mortgages thereon; the rights and duties of seamen; the limitations of the 
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responsibility of shipowners for the negligence and misconduct of their 
captains and crews; and many other things of a character truly maritime. 
And with regard to the question now under consideration, ndmely, the rights 
of material men in reference to supplies and repairs furnished to a vessel 
in her home port, there does not seem to be any great reason to doubt that 
0)ngress might adopt a uniform rule for the whole ctnmtry, though, of 
course, this will be a matter for consideration shcmid the question ever be 
directly presente<l for adjudication." 

Similarly, in the recent case of Southern Pacific Co. i*. Jensen (244 U. S., 
205, 214), the court said: 

"Article III, section 2. of the Constitution extends the judicial power of 
the United States * to all cases of admiralty and maritime jurisdiction,' and 
Article I, section 8, ccmfers upon the Congress power * to make all laws which 
may l>e necessary and pror)er for carrying into execution the foregoing powers 
veste<l by this Constitution in the Government of the United States or in 
any department or officer thereof.' Considering our former opinions. It must 
now be accepted as settled doctrine that in consequence of these provisions 
Congress has paramount iK)wer to fix and determine the maritime law which 
f'mll prevail throughout the country. (Butler v. Boston & Savannah Steam- 
ship Co., 130 U. S., 527; In re Oarnett, 141 U. S., 527, 557; Workman v. 
New York City, 179 V. S., 552. ) " 

(Chelentis r. Luckenbach 8. S. Co., 247 U. S., 372.) 

It is true that Congress can not broaden the limits of the maritime law 
«nd admiralty jurisdiction beyond that which the judicial power may deter- 
mine those limits to be, for the -Supreme Court so held in The Lottawanna, 
supra, when it said: 

"The question as to the true limits of maritime law and admiralty juris- 
diction is undoubtetUy, as Chief Justice Taney intimates, exclusively & judi- 
cial question, and no State law or act of Congress can make it broader, or 
(it may be added) narrower, than the judicial power may determine those 
limits to be. But what the law is within those limits, assuming the general 
maritime law to be the basis of the system, deijends on what has been 
received as law in the maritime usages of this country and on such legislation 
as may have been competent to affect it." 

And it may be questioned whether, in view of this limitation upon the 
power of Congress which the courts may prescribe. Congress could, as has 
been suggested, pass an act declaring a mortgage to be a maritime lien and 
providing for its foreclosure in admiralty, for a mortgage contract has been 
held too often to be nonmaritime in character. To say that Congress could 
by enactment give a maritime status to a contract which the courts have 
repeatedly held to be nonmaritime would seem to be an attempt to broaden 
the limits of the maritime law to include nonmaritime matters. 

But whatever the doubt on that question, the objection does not go to the 
power of Congress to fix and determine the maritime law which shall prevail 
throughout the country. Under that power Congress has already by enact- 
ment of the Harter Act extinguished maritime liens for damages resulting 
from negligence in navigation or management of the carrying vessel, or for 
losses from dangers of the sea, etc., provided the owner shall have exercised 
due diligence to make the vessel seaworthy. If such diligence has not been 
used then the liens are left unaltered. 

In like manner, by the enactment of section 4281 of the Revised Statutes 
Congress has relieved vessels of liability for loss of i)latinum, gold, gold dust, 
silver, bullion, and other precious metals, etc., coins, jewelry, etc., contained 
in any parcel, package, or trunk laden as freight or baggage, unless at the 
time of such loading there shall have been given to the master, clerk, agent, 
or owner a written notice of the true value and character of the shipment 
and having the same entered on the bill of lading therefor. And by section 
4282 liability for a loss or damage to merchandise resulting from tire on board 
any vessel Is nullified imless the fire is caused by the design or neglect of the 
owner. Thus, In effect, maritime Hens which otherwise would have existed 
for the enumerated losses are, under fulfilled conditions, extinguished. 

By the same authority (^ongresa, under the act of June 23, fOlO, altered the 
status of presumptions as to maritime liens for repairs, supplies, anil other 
ne<^'essuries. 

Its power over the maritime law, and that necessarily includes maritime 
liens, is all controlling. Being so, it follows that If Congress can create and 
extinguish maritime liens it can determine the tenure of life of any such lien 
and subordinate it to nonmaritime Hens. It could, if deemed proper, provide 
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that liens for repairs, supplies, or other necessaries, including towage and 
the use of dry doolis or marine railway, to any vessel, an<l all other liens and 
incumbrances arising out of or created by any contract slumld no longer exist,, 
or should survive for six months after their inception. Instead, and with 
equal authority, Congress will provide, in effect, by this bill, that no lien or in- 
cumbrance upon a vessel mortgaged in accordance i^ith this act shall survive 
the confirmation of any sale made in the foreclosure proceedings. The tenures 
of maritime liens are thus concluded by the confirmation of the sale. Tlie 
proposed act is a logical consequence of the grant of power to Congress under 
the commerce clause of the Constitution. 

It is elemental that the power, of Congress over interstate commerce is ex- 
clusive, once it acts comprehensively as to any given subject thereof. 

By enacting the proposed bill. Congress will act on the subject of the status 
of Hens on vessels, and by so doing will exercise exclusive jurisdiction thereof. 
Hence, the validity of the provision : 

" On the confirmation by the court of any such sale, all liens on the vessel 
shall terminate and shall thereafter attach only to the procee<ls derived from 
such sale In accordance with the respective priorities which the liens had 
on the vessel, and the purchaser of the vessel shall acquire absolute and un- 
(fonditional title thereto, free jin<l dear of all liens as ngainst all the worhl ; 
and the Ignited States marshal for the district in which such .suit is brought 
st^all. on order by the court, execute a good and suflficient bill of sale to said 
property, vesting such title thereto Jn the purchaser." (Sec. 6.) 

In thus providing for the recording and Indorsing of the mortgages, for the 
ranking of the liens of the mortgages and maritime liens upon the mortgaged 
ves.sels, and for foreclosure of the mortgages in the district courts of the 
United States, regardless of diversity of citizenship of the parties, by proceed- 
ings In rem, with a divesting of all liens upon the confirmation of the sale of 
the mortgaged vessel, under a decree of foreclosure, and the conveyance of 
absolute and unconditional title free and clear of all liens, ("Congress will be 
acting within the scope of its grant under the commerce clause of the Con- 
stitution. In these aspects, the proposed bill will be effectual and consti- 
tutional. 

IV. THK OrEKATIOX OF THE mLL. 

The effect of the bill will be to give a higher ranicing to the Hen of a 
mortgage upon a vessel, duly recorded and noted upon the certificates of 
registry, or of enrollment and license, and securing a bona fide Indebtedness, 
by providing for their priority over all subsequent maritime Hens arising 
out of contract, or for damages in the nature of demurrage, except Hens for 
wages of crew and stevedores when employed by the master, owner, ship's 
husband, or agent, general average and salvage, including contract salvage; 
and by providing for Its foreclosure In proceedings against the mortgaged 
vessel In the courts of the United States, where uniform practice will prevail. 
Instead of leaving the mortgagees to the varying procedures of State courts. 

The mortgage will remain subordinate to maritime Hens arising out of torts 
(such as collisions, etc.) and to liens for wages of crew and stevedores em- 
ployed by the owner, master, ship's husband, t»r agent, general average and 
salvage, including contract salvage. The mortgage will, in the usual course of 
business, be supplementeil by an all-risk marine insurance policy and protec- 
tion and indemnity Insurance, whlcli. If made payable to the mortgagee, under 
proper provisions, will afford protection against a very high percentage of the 
maritime liens outranking the Hens of the mortgages for losses arising from 
general averages, salvages, collisions, cargo damages, i>ersonal injuries, and 
maritime torts In general, are insurable. As protection against such losses and 
liabilities can be amply secured through Insurance, mortgag(*es will not have 
their Investments Imperiled by priority of liens from such causes. But losses 
and liabilities resulting from breaches of contractural obligations creating 
maritime Hens are not Insurable, and hence should, and tVlll, be subordinated to 
the lien of the mortgage. Thus, by combination of mortgage and policies, and 
with a speedy and uniform procedure of foreclosure In the Federal ccmrts, the 
security of a mortgage will be greatly enhanced by the provisions of the pro- 
posed act over its status under existing law. 

The bUl w^ill give mortgages a .slightly better status than they have tf.nder 
English law for the Hen of the mortgage, being superior to maritice Hens jaris- 
Ing out of contract, with certain exceptions, is thus preferred to Hens fot re- 
pairs, supplies, and other necessaries. In England a maritime Hen does\ not 



MORTGAGES AND LIENS ON VESSELS. 59 

arise for equipping and repairing a vessel, and tlie admiralty court only lias 
jurisdiction of actions for such claims if, at the institution of suit, the vessel is 
already under arrest by the admiralty court in other proceedings, and then only 
if the necessaries have been supplied in a port other than that to which the 
vessel belongs, and if, at the commencement of ihe action, the owner is not 
domiciled in England or Wales. The admiralty court has jurisdiction to arrest 
the ship at the suit of a mortgagee under a registered mortgage, and thus the 
mortgage acquires priority over subsequent claims for necessaries. A shii> 
repairer obtains a Hen by possession, but this can not be enforce<l by inde- 
pendent action and only through other proceedings. 

In their practical operation, the rights and remedies created by the bill 
will not greatly disturb present procedures. If a mortgaged vessel is libeled 
to enforce a maritime lien arising out of a contractual obligation Inferior 
to the Hen of the mortgage, the • proceedings will be carried .on In admiralty 
as at present. If the vessel is not released on bond, and judgment Is entered 
on the claim, she will be sold subject to the prior Hen of the mortgage. 
Thus the mortgage security will remain intact. On the other hand. If the 
mortgaged vessel Is subjected to a maritime Hen superior to the Hen of the 
mortgage, as, for Instance, a Hen for general average or salvage, or arising 
out of collision, cargo damage, or personal Injuries, the mortgagee will have 
ample protection against the same through the marine and protection and 
Indemnity Insurance. If foreclosure proceedings under the act are had. they 
will result in a sale of the vessel, on confirmation of which an Indefeasible 
title win be conveyed. Thus the full value of the vessel will pass Into the 
[)os8ession of the court to be distributed In accordance with priorities of the 
resi)ectlve liens. If, perchance, there are Hens superior to the mortgage, the 
mortgagee will be protected against them by the proceeds of the Insurance, 
and Inferior liens wiU'be paid out of the proceeds of the sale remaining after 
satisfaction of the mortgage. 

In Its practical workings, therefore, the machinery of the proposed measure 
will afford the mortgagee as full protection as is feasible. It will work no 
wrong to those making repairs and supplying necessaries, because they will 
be put on ample notice of the existence of the mortgage Indebtedness prior ta 
their extension of credit. 

v. THE CBrriCISMS OF THE BILL ARE WITHOUT MERIT. 

Criticisms have been directed at specific provisions of the bill, and general 
objections have been made to the enactment of any such measure giving- 
priority to. the lien of a mortgage. These criticisms have come from a few 
shipowners, but principally from certain shipbuilding companies, which strenu- 
ously contend that Hens for repairs and necessaries should not be subordinated 
to the lien of a mortgage. The opposition to the bill has been very active, 
and yet, when the practical situation which will be produced by the measure- 
Is understoo<l. It Is appar<>nt that no Injustice w^lll be done the objectors. 

No ship repairer Is required to do any work upon a vessel, and thus any exten- 
sion of credit for such purpose Is purely voluntary. If a vessel should come to a 
yard for repair and there Is any uncertainty as to whether the general credit of 
the owner Is satisfactory, so that the repairer may desire to rely on his maritime 
Hen for the cost of the repairs, he can readily ascertain whether there Is suffi- 
cient equity In the vessel over and above the mortgage Indebtedness to support 
his maritime lien so as to justify the extension of credit without requiring addi- 
tional security, for all that he will be required to do to advise himself will be to 
request the master to produce the ves.sers certificate of registry, or of enrollment 
and license, which will disclose the exact status of the mortgage Indebted- 
ness. If the vessel Is mortgage<l for an amount which the repairer believes 
does not leave sufficient equity to protect his Hen, then, before he undertakes 
to repair the vessel, he can demand additional security of the owner. If the 
repairs are necessitated by a loss or damage covered by insurance, the policies 
will be available as a basis for such security. On the other hand, if the dam- 
age or depreciation to be repaired Is not covered by Insurance, as, for In- 
stance, general upkeep, then, if the owner has not the assets or the credit 
with which to satisfy the demand of the repairer, he will be forced to con- 
fer with the mortgagee with a view to arranging the necessary cre<llt. And 
why should he not? If the owner has mortgaged his vessel to such a per- 
centage of her value that he has undermined his credit, It Is apparent that 
the mortgagee will be as substantially Interested In the vessel as the owner^ 
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nnd should enjoy the right of beiug consulteil as to ex|)eiKlitures which luij^lit 
Jeopardize his investment. 

If tlie repairs are advisable and the creation of a superior maritime lieu is 
ne<.*essary, this can be accomplished by the mortgagee waiving the priority 
of the lien of tlie mortgage. No sound reason can be advauceil to deny a 
mortgagee this protection. 

It has been strenuously urged that this will result in delaying the opera- 
tion of the vessel, and in support of the objection the old sayii^ that ships 
are made to plow the seas and not to lie by their wharves and rot has 
l»een quoted. Of course, ships are built to sail the seas, but In tUis day of 
telegraphic communication, as compare<l with the slow process of the mall 
in the days when that apothegm was first uttered, there will be slight delay 
incident to owners advising with mortgagees as to repairs. This necessity 
will not arise in connection with repairs abroad, because the rights of the 
furnisher of repairs and necessaries will be governed by the law of the 
country in which the repairs are made, and not by the principles of the pro- 
posed act. And, t(K», the repairs to be effected In foreign ixH'ts will be largely 
those necessitated by accidents covered by insurance. Repairs not paid for 
by underwriters will be mainly those incident to upkeep, and for such cer- 
tainly the owner will not contract until he has means to i>ay for them. 

In fact, most mortgages will probably restrict the right of an owner to incur 
indebtedness for repairs over a fixed amount without the consent of the mort- 
gagee. Also, the same practical situation will exist with resi^ect to repairs in 
Unlte<l States ports, for upkeep repairs are not made in such haste that the 
owner does not plan ahead for their payment. If he can not arrange the credit 
to do the work, then. In fairness, he ought to Inform the mortgagee, for the 
hitter's security will be imperiled by the necessity of such repairs. 

It is Interesting to note that one distinguished critic, while opposing the bill 
because "It deprives the ship of all credit," suggests that the lien of the Gov- 
ernment to secure the deferred payments on the ships which it sells, should 
have priority over all other claims. If the proposed measure, with the limited 
I)reference which it accords to mortgage liens over maritime liens arising out 
of contract, destructively deprives the ow^ner of necessary credit, what will be 
the state of the purchaser's credit under a plan which subordinates all liens 
to the Government's claim? And somewhat with the same inconsistency, an- 
other opponent, while recognizing that the bill would result in a better mort- 
gage security, objected because it w-ould be impracticable to apply the law to 
41 mortgage on a share of a vessel, and he did not want a mortgagee on the 
whole of a vessel to have better security than one who was willing to loan on 
the security of a mortgage on a share. 

The restrictions embodied in the bill upon the present rights of the ship re- 
pairers are so slight that their criticisms of the proposed measure ought not to 
outweigh the greater gootl wiiich will result from giving mortgages better se- 
curity value, and thus make it possible to induce the people to invest In ship 
securities. No one has yet been able to advance one valid reason why a Min- 
nesota farmer, who invests his hard -earned savings In a bond secured by a 
mortgage on a vessel wiiich he may never see, should not have the lien of the 
mortgage made superior to a lien for repairs effected by a shipbuilding com- 
pany, which has Instant information at hand as to the state of the mortgage, 
and which Is not required to repair the vessel until satisfactory security is 
furnished. Without such status being given the mortgage. Investors will not 
be induced to put their money Into ship securities. 

It is urgcHl by its opiK)nents that the bill is entirely unnecessary because 
money has been and can he borrow^cd on the security of mortgages under exist- 
ing law\ That is true, but in the great, great majority of instances, the mort- 
:gages have covered a number of vessels or other property with a high general 
•credit of a wealthy shipowning company behind the security. But the Govern- 
ment's ships are not all going to be purchased by wealthy shipowners. If 
there are those who believe that they will not need the assistance of such a 
law as is embodied In the proposed bill, to raise all the money they require on 
mortgages on the vessels, then, under the terms of the bill, they may keep 
themselves without the operation of the act by so stipulating In the mortgage, 
and by falling to have the Indorsements made upon the certificate of registry, 
or of enrollment and license. But just because some owner believes that there 
are available funds in the hands of prospective mortgagees who will not demand 
the security created by the proposed act, there is no reason why, so long as 
Ihe right to secure the benefits of the act are optional, they should oppose its 
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passage. This particularly applies to tho opponents from the Great Lakes 
whose ships operate on restricted waters and are at all times practically under 
the eyes of the trustees of the mortgage bonds. 

The other principal criticism which has been directed at the bill is that it 
makes possible the i)eri)etration of fraud through a mortgaging of the vessel 
to a dummy mortgagee, and thereby creating a lien which may be used to de- 
stroy the maritime Hens arising out of contract. This criticism was made be- 
fore the present draft of the bill was prepared, and it Is believed that the 
latter forestalls such possibility by providing that the mortgage shall not be 
valid except when given for a bona fide Indebtedness stated therein. 

It has been strongly urged by opponents of the measure that, In any event. 
It should be modified so as to provide that 25 per cent of the proceeds derived 
from a foreclosure sale of the vessel shall be set aside to pay maritime liena 
otherwise subordinate to the mortgage. Such suggestion has not been carried 
into tlie present redraft, as it is unsound and completely at variance with the 
principle of the bill. Its adoption would, in the judgment of the proponents 
of the bill, make the status of a mortgage far worse than under existing law. 
It would, in effect, announce to the world that a mortgage was only protected 
by a 75 per cent security. Rather than multilate the measure with such a pro- 
vision, It would be better to drop all consideration of the bill. 

V. THE BILL SHOULD BE SUPPORTED. 

Not all of the shipbuilding companies take a narrow view of the bill, or 
blind themselves to its merits. The Bethlehem Shipbuilding Corporation, Mer- 
chant Shipbuilding Co., Ne\iTK)rt News Shipbuilding Co., New York Shipbuild- 
ing Co., and the Sun Shipbuilding Co., not to mention others, have already 
publicly expressed their approval. 

The bill is drawn solely in the public interest by giving to mortgagees a bet- 
ter security for their Investments with a view of making It possible to draw 
into ship securities the Investment funds of the people. It merits the strong- 
est support of those who believe in the advisability of a transfer to private 
ownership of the vessels owned by the Government 

Iba a. Campbell, 
27 Williams Street, New York. 

(The committee thereupon adjourned.) 
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